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PANTON, J.

In their Statement of Claim, the plaintiffs rely on an

Agrecement for Sale dated 29th October, 1981, between themselves

and the defendants in respect of "all that parcel of land part

of Kilmurley part of numbers one and two Ravina Rocad, in the
parish of St. Andrew being the lot numbered thirty-seven of the
plan of number 1 and number 2 Ravina Road, ... and being part of
the land comprised in Certificate of Title registered at Volume
1113 Folio 427 of the Register Book of Titles".

The agreement provided for a sale price of Eighty Five
Thousand Dollars ($85,000.00) to be paid as follows:-

(a) a deposit of Twenty Thousand Dollars ($20,000.00) on

the signing of the agreement; and

(b) the balance on completion.

The time for completion was on or before January 31, 1982
and it was further provided that possess;on was to be given to the
plaintiffs on payment of the depqsit. F

There were two noteworthy special conditions:-

(1) If at the date of poésession the balance was not paid
to the wendors, the purchasers were required to pay
rental at the existing rate;

{2) The agreement was subject to the purchasers' obtaining

a mortgage of Sixty Thousand Dollars ($60,000.00). If
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the mortgage was not obtained, the agreement should
be rescinded and the deposit would be refupdable.
The plaintiffs claim that they have complied with the terms
- »rreemer* and allege that the defendants have wrongfully
. to complete the sale, On the basis of thig failure on the
.t of the defendants, the plaintiffs are seceking specific
poxrformance of the agreement and or damages for breach of contract.

The defendants alliege that all their estate or interest in
the property had prior to the agreement for sale been sold to
Mr, Percy Robotham and his wife. Th2y boldly state that the
agreement on which the plaintiffs are relying was only a device to
facilitate the sale by the Robothams to the plaintiffs, They say
in the defence filed that they had no interest in the matter, only
to execute the transfer zt the reguest of the Robothams,

The defendants deiny the existence of any agreement between
them and the plaintiffs. They are mere trustees holding the legal
estate upon trust for the Robothams. This is a position that they
have adopted in the alternative., In any event, they are saying
that the plaintiffs are in breach of the agresment so far as time
and the payment of rental are concerned and these breaches resulted
in the termination of the agreement on Novemkber 1, 1982,

Due to tha alleged breaches by the plaintiffs, there is a

counterclaim for rentzl as well as for reccvery of possession.

The evidence

Two witnesses gave evidence before me. Therée was the
unusual situaticn of both witnesses being attcrngys—at-law. It was
necessary for me to assess their credibility in the usual way, and
this I did.

One of the plaintiffs, Roy Anthony Jones, is a magistrate in
the Bahawmas. He cnce practised law with Robotham, Bishop and Co.
He said that during this period of associatiun with Percy Robotham
of this law firm, Robotham informed him that he had the property in
~aestion for sale., He said he was shown the title which he copied

:d that he drew up an Agreement for Sale. He paid the deposit and




took possession about a month after,

He was referred to a letter dated March 17, 1982 to him
from Mrssrs. Robotham, Bishop and Co., signed by Percy Robotham,
stating that up to then he had not heard anything from anyone in
connection with a mortgage or completion. This silence, according
to the letter, had left the writer in an "ackward possession" (sic).
There was a threat to cancel the agreement if the institution that
was prepared to grant a mortgage to the plaintiffs did not communi-
cate with the writer by March 31, 1982,

The witness testified that he duly presented to the writer
of the letter on March 31, 1982, a letter from the Mortgage Manager
of the Jamaica National Building Society. That letter advised
Messrs. Robotham, Bishop and Co. that a mortgage had been approved
for the relevant amount and that as soon as indemnity cover was
obt:ined, the Jamaica National Building Society would issue a formal
letter of commitment and would instruct the attorneys to have the
mortgage prepared. The witness presented to Percy Robotham, along
with this letter, a chegque for Five Thousand Dollars ($5,000.00).

e (the witness) paid - he said -~ the outstanding amount due for
rental and then placed a standing order at the Royal Bank for monthly
deductions to be made from his account and sent to Robotham.

Under cross-examination, the witness statzed that he did not
understand that Robotham had previously bought the property. His
understanding, he said, was that Robotham was an agent for the owners.
He denied that he had been occupying the housc before the agreement.
He said further while being cross-examined that there was a long
history of friendship between Robctham and the plaintiffs and that
because of that he never regarded the date for completion as a firm
one. In any event, he saida he was in a position to complete the
purchase on Nobember 1, 1982,

The defendants did not testify. They reside abroad. However,
Robotham testified. He said that the older plaintiff was his
'fraternal brother® and very good friend. As a rasult, he did not

treat the transaction in the ordinary way. According to him, the



younger plaintiff had occupied the house for several months before
the sale. Incidentally, he the witness had purchased the house
from the registered propristors prior to the sale to the plaintififs.
He is unable to find the document evidencing the transfer from the
defendants to himself; nor is he able to locate the Agreement for
Sale between himself and the defendants. He paid the defendants in
cash at his home. iic paid nc stamp duty on the transaction and he
thinks that he bought the premises for Thirty Five Thousand Dollars
($35,000.00}. In all his dealings with the plaintiffs in this
matter, he wrote no letter on behalf of the defendants with the
exception of the letter of the ist November, 1922, cancelling the
contract., His evidence was that he had not received any rental for
several years. However, he has received cheguas from the bank
raferred to by the plaintiff witness but he does not know what the
cheques are for and he has not inquired.

The documentarwy evidence was agreed. There are letters
tracing the dealings between the parties from the signing of the
agreement to the 21st February, 1983, when Enbotham signed a letter
informing the younger plaintiff that the owners had decided to
return to reside in Jawmaica and required their house for their own
use as soon as it became vacant --- the same house that he testified
that he had bought from the defendants.

The next document of note was a letter from Messrs. Thwaites,
Fairclough, Watson and Co. to Messrs. Robotham, Bishop and Co.
informing them that they had been instructed te endorse a mortgage
of Sixty Thousand Dollars ($60,000.00) on the Certificate of Title
for the property in guestion and making refercace to the party
Anthony Jones. The letter requested the addressee to hand over the
duplicate Certificate of Title con the undertakiny of the said
attorneys, Thwaites, Fairclough, Watson and Co. to pay the full
proceeds of the mortynge to Messrs. Robotham, Hishop and Co. on
registration of the murtgage. This lettar was copled to the Jamalcs
Wational Building Socicty.

Another lette frowm Meosrs, T.yooites, Falscloush, Watscon and



Co. to one of the plaintiffs indicated that Messrs. Robotham,
Bishop and Co. were withholding the Certificate of Title on the
Iasis that the plaintiffs had not paid fees and interest on the
unpaid purchase money. This letter was dated September 29, 1962,

On the llth Octobar, 1982, Messrs. Robotham, Bishop and Co.
wrote to one of the plaintiffs seeking the return of the instrument
Cf transfer duly signed. That letter complained that the document
had been taken elsewhere by the plaintiffs for stamping. The letter
pointed out that six months® rental were in arrears and scught
payment within fourteen (14) days.

There was a discussion on the following day between the
attorneys-at-law, and then on the 13th October, 1382, the instrument
of transier was sent by Messrs. Thwaites, Fairclaough, Watson and Co,
to Messrs., Robothaw, Bishop and Co.

The next event was the letter dated Vevember 1, 1982, from
Messrs. Robotham, Bishop and Co. to the plaintliif Roy Jones stating
that the defendants regarded the contract as having been broken and,
parportedly, enclosing a cheque for Twenty Two Thousand Nine Hundred
Dollars ($22,900.00). The fact is that no cheque was sent, and
another letter dated December 17, 19282, made the same erroneous
statement that a chegue was enclosed. Indeed, no cheque was sent
until December 27, 19282, In the meantime, on Dacenber 20, 1982, the
plaintiffs® attorneys—at-law wrote to Messrs., woopotham, Bishop and
Co, reguesting the instrument of transfer together with title and
discharge with instructicns to proceed with registration; there was
also an undertaking to way the proceeds of the mortgage upon regis-
tration., Finally, so far as documentary evidence is concerned, the

plaintiffs returned the chegue on the lith February, 1983.

Matters for decermination

In view of tlL= pleadings, it is necessary fSor the Court *o
determine the following cuestione:
(1) ©Did the Jefendants sell all "npeir es. te and interest
ii the ~vopurty +» Jobotham 2nd nin wife?

{(2) &aAre the  “endar:.  ere truxtees ":'~“ing vl: legal



@state upon trust for the Robothams?
(3) 1Is there an agreement between tihe plaintiffs and the
defendantsa?

{4} was time of tae essence?

FINDINGS
Ags T said earlier, it was necessary for me to assess the
credibility of the witnesses. I was, and still am, very concerned
about the credibility of the witness Robotham. Here is an attorney-
at~law who wishes the Court to accept that he purchased the propertiy
from the defendants,; yet he is unable to produce any of the essential
documents that an attornsy-at-law would have insisted on as a matter
(v) ©f course. It cannot be overlooked that he has been in private
practice since 1964, Ea ought not to be regarded as a novice in any
zense of the word., Wotwithstanding his long standing at Lo Bar,
his evidence is that he paid no stampe duty on this transactiorn.
Furthermore, and this I found to be guite "telling®, he did not scem
to be too sure of the price that he paid for this property. This is
how he responded to a guaestion: "I think I bhought premises for

Thirty ¥ive Thousand Dollars ($35,000.00)". Surely, if he were

0

speaking the truth he wouid have been more positive and precisel
Alarmingly, he went ¢n to say that he paic the defendants in cash
his house. Not even the most naive law student would have

recommended such a procedure. One may ask: not aven a receipt?
#ell, he did not say «and there is not even a hint of that in the
zgreed bundle of documents. I refuse te believe that an attorney-
at-law of such “rngstanding would have indulged in a transaction
(:. irvolving the sale of land in such @ surreptiticus manner, leaving
ne documentary traée or trazil kehind.

2s must be now guite obviocus, I was left with very negative

fecling of this witness, I thought 1t extresely wawise T0 acoept

4

his testimony unle it was su

rorted by
is most unfortunate ‘vt it was an unavceicable ccrcliusion W ihe
truth is what is be:: g soughl.

Ther: is anothev strsn.. featvr = of Robot “haw'c I -haviouc.
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In the letter in which he wurports to cancel the contract, he
also purports to be returning payments made by the plaintiffs. It
took him two further lecters to actually return the money.

I find that thexe was no sale of the property to the Robothams
50 there is no juestion of the defendants being mere trustees nholding
tha legal estate upon trust for the Robothams, In this regard, I
take some comiort from that letter dated February 21, 1983, from
Robotnam to the younger plaintiff saying that the owners had decided
to veturn to reside in Jamaica and required their house for their
oWl UuSe,

Whereas I found the witness Robotham unworthy and incapable
of belief, I was -~ on the other hand - satisfied that the witness
woy Jones was truthfiul. Accordingly, I have no difficulty in
finding that -

1. Robotham was acting as agent of the defendants, and the

plaintiffs cdealit with him as suchy

2. the plaintiffs never occupied the house before the

signing of thg%égreement; and

3. the plaintiffs have Leen paying rental on a regular basis

to Robotham by means of a standim order at a commercial
bank;

The d:fendants’ denial of the existencc of a contract betwaen
them and the plaintiffs is a mere ploy. It is & barefaced rmove on
the part of the deofendants, considering the cverwhelming documentary
avidence against that position; added to that is the evidence cof
Roy Jones.

I now co: t¢ the final point in the case: was time of the
ezsgence of the contract?

Robolhsu testified that the only lettor he was authorised to
write on behalf of the dufendants was that dated November 1, 1987,
It is to be impliczd therefore iat ©n: deferdioir did nct zuthorise
the letter dated Marcr 17, 1987, Tne laticr iebter had ..vre: ens:
canceilation of the «creement 17 the . ..iniiffs A& nown oot

-

certain way bv Marc: 7%, 1977



I find that sltbough that letter was unauthorised the
plaintiffs, nevertheless, complied with it. Specifically, the
plzintiffs sccured the necessary commitment from Jamaica BWational
pailding Society and comwunicated it to the witness Robotham in
iz capacity as agent for the defendants.

The letter uamted Hovemdbrex 1, 1982, reads thus:
“as you have failed to complet: the contract
for sale and purchase of the avove named
property dated 29th October, 1581 within the
time specified in ocur Notice dated 17th day
of Marcih 1982 by which time the complction
was mada o material term of the said contracet,
we nerody rotify you that our Clients regard
the said contract as having beaen broken by you
and w2 herceby notify you that we reputiate the
contract and encleose here withh Qur ”hLWU& in
the sum of TWANTY TWO THOUSAND NIMNE HUNDRED
DCLLARS (§#22,90u.00) that is \bZJPO‘J'L‘zouO less
$2,100,00 due for rent owing for 6 months.

Yours Truly,
Copy ®obotham, Bishup & Co.,
Per ¥.J. Robotham.,”

The defendants have therefore put forward as the reason for
the purported repudiation of the contract, the plaintiffs’ allegoed
failure to complete the contract within the timoe specified in the
unaunthorised letter of arch 17, 1982

Tiwe is of the essence if ~

1. the parties cxpressly state that stipnlations as te tine

are to be treatzad as being of the esscence; or it may be
implied frum the surrounding circuiastances that the
parties have agreed that time is o€ tiie essence; or
2. time was made of the essence iy subsesguent notice; or
3. Jdelay bhas beern so great as to be evidonce of an abandon-
ment o7 the contract, although delay has no such effect
if waived by the conduct of the parties.

In the insstant casce, number (1) above is inapplicable. In
relation to numbesr (7)), as I have already notcd, the letter whioh
purported to make time of the essence was unauchorised. In any
event, the turms of «hut unaacthorised let ve2re complied with.

Finally, it snwould be noted taat tne plainciffs’® avtorr vre=
at-law had been in o polar crev ot witcn the doresdant 0 actorneys—

at-law in rel»tion t° 2 cow  »tion ¢ *he tr - ~cti~ - the ~-~*



racent contact being the letter dated October 13, 1982, enclosing
the instrument of transfer.

In my view, there was no delay that was so great as to be
evidence of an abandonment of the contract.

Time was clearly not of the essence of this contract.

In view of the findings that I have made, and considering
the state of the law, it is my jiudgment that there was no proper
termination of the contract by the defendants.

The plaintiffs have established the existence ¢f a contract
between themselvegs and the defendants. They have paid monies on
the contract, and are able and willing to per:orm all their
ckligaticons thereunder. The deofendants’ refusal to perform their
opligations is the only ubstacle to completion.

I accordingly maik: an order for specific performance as
sought by the plaintiffs.

The counterclaim by the defendants is dismissed as the
evidence shows that monies for rental were paid to the defendants’
agent who has failed to negotiate the chegues, The plaintiffs have
done all that was reguired. Considering that the cheques may be
stale dated, it will be necessary for an account to be taken and
for the plaintiffs tc substitute a chegue for the outstanding amount
of rental. The account way be taken on the initiative of the partiaes.
Failing that, the Registrar is hereby empowercd to do do.

The plaintiffs, having succeeded in their c<laim, are to bave

the costs of these procesdings, such cogts to be agreed or taxed.




