JAMAICA

IN _THE COURT OF APPEAL

SUPREME COURT CIVIL APPEAL NO. 18 of 1932
-‘—-_—“mm——__—m

BEFORE: THE HON. MR. JUSTICE WRIGHT, J.A.
THE HON. MR. JUSTICE DGWNER. J.A.
THE HON. MR. JUSTiCE WOLFE, J.A. (Ag.)

BETWEEN S. IAN JONES
AND ELEANCR JONES DEFENDANTS/APPELLANTS
AND CENTURY NATIONAL MERCHANT
BANWK & TRUST CO. LTD.  PLAINTIFF / RESPONDENT

D. Muirhead; ¢g.C. and L. Smith for appallantis

D. Goffe, 90.C. and M., Palmer for raspondsnis

3

November 17, 1992 and February 2, 13283

WRIGHT, J.A.:

On Wovembe:r 17, 1992, we dismisszd, with costs to the
respondents to be agreed or taxed, the App2llants® Summons
dated Qctobaxr 22, 1592, s=eking lzave to extend the time within
which te file the Record and for an Order that the appellants
Qave leave =0 file the Record within twanty-one days from the

i, date of the grant of such leave. We tharsupon granted, in texrms,
— e N

wilth costs to bhe agreed or taxed, the Respondent's Notice of
Motion dated October 14, 1992, for an Oxdeaxs

"That the Appellants® appeal b= Gismissed

for want of prosecution and “that the

appellants do pay the costs of this

application and costs of +he appeal to

be taxed, if not agreed.®
The reasons for our dscisions are sot ou: hereunder,

The judgment acainst which the app2al was brought was

dalivered by Rackord, J. on January 31. 1992, whereby it was

ordered thats
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®"l. Leave is hereby granted for the
plaintiff to enter final Judgment
against the defendants for such
ait amount as should be found due
on the taking of an account by
the Registrar together wiih the
interest thereon up to the date
of judgment,

2. (Costs to the plaintiff +to be
agreed or taxed.®

Purely as a matter of intersst the grounds of appeal which were
served and filed on February 14, 1992, are set out as follows:

*l. The Learned Trial Judge =rred in
law in mot granting leave to the
befendants/Appellants to dofend
the action in that his finding
that theres is no basis for the
Defendants' claim that the note
for the larger sum was negotiated
on behzlf of one of the Defendants?
companies could only have been
axrived at by a determination of
the very issue which was triable.

2. The Learned Judge erred in law
and in fact in finding thai the
Plaintiff/Respondent had filled in
the material particulars strictly
in accordance with the authority
given, in that for the Learned
Judge so to find required the
determination of a triable issue,
ané further, in that the said
determination is whelly against
the weight of the evidence pre-
saenied before him,

3. The Learnad Judge erred in law
in holding that the Defendants/
Appellants were estopped from
denying liability upon the pro-
missory notes. -

4. The Learned Judge errad in fact
in not having found that there
was amny triable issue and in
finding that there was ne
defcnce to the Plaintiff/
Respondent's action, in *that
that finding is wholly against
th: weight of the evidence.®

r The plaintiff's :laim as endorsed on the Writ is as
followss:
"1. The cefendants made twe (2) joint
and several promissory notss datad

March 7, 1989, both payable %o the
oxdey of the plaintiff on demand.
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The affidavit of Yvetite Sibble, Legal Officer for the

respondent, dated September 30, 1992, in support of the applica

— -

One of the promissory noitcs was
for Six Million Pour Hundrad and
Fifty Seven Thousanfl Dollars
($6,457,000.00) with interest at
the rate of 19 percent par anoum
as well after as before maturity.

The other promissory note was for
Four Million Six Hundred and Thirty
Thousand Dollars {$4,630,600.00)
with interest at the rate of 19
percent per annum as well afier

as bofore maturity.

On November 13, 1990, a: the
Plaintiff's place of busincss at
14-20 Port Royal Streot, Eingston,
the plaintiff presented the said
notes to the defendant for pay-
mant but they were dishonoured.

The plaintiff claims against the
defendants jointly and against
2ach of them severally tho prin~
cipal sum of Eleven Hillion and
Eighty Seven Thousand Dollars
{$11,087,000.00), togather with
interest thercon at a rate of

1% percent por annum from

March 7, 1989 until payment or
judgmoent. As at Novembor i5,
1590, such intercst amountad to
$3,572,447.1G.°

tion to dismiss thoe zppeal statess

nl'

Hy True place of abode and postal

acdress are at 5 Lipscombe Avenus,
Kingsion 9 im the parish of Szaint
Andrew and I am an Attorney-ai-law
and Lagal Officer for the Respondent
Company. I am duly authorised o
swoar this Affidavit on its behalf.

2.

I 2m advised by my Attorncys-at-

Law and verily believe that the

Appellants filed their ¥Notics =nd

—~

Grounds of Appeal on the 14&h
February, 1992 and that the Record

was sottled on the 23xd april, 1992,
The Record of Appeal should heve
been filed by the ist April, issz,
but to date it has not been filed
and no steps have been taken to
obtain an exteasion of time for
filing it.

3. I z2m further advisged by ny
Attornoys-at-law and verily believe
that the Appellants have failed to
comply with the reguirements of
paragraplh (1) Rulc 30 of the Rules
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"of the Court of Appeal and that under
Rule 32(1) of ths said ruiss the Court
may dismiss the Appeal. In the circum-
stancoes, I humbly pray that this
Honourable Ccourt will sese £it %o grant
an Ordnyr in terms of the Summons filed
hergin,®

It is, therefore, beyond a peradventure that but for this appli-
cation to dismiss which was returnable on Gctober 26 the appeal.
might still Have lain dormant. Spurred intc action the appellants’
application returnable on Hovember 10, 1992, was filed supported
only by an affidavit by Lowell Smith, the zppellants' attorney-
at~-law, the inadeguacy of which is obvicus on the morest reading
thereof. It states:

2. That on the 3ist day of January,
1552, on the hearing of the Summons
for Summary Judgment taken out by
the Plaintiff/Respondent hzreis,
lcave was given tc the Plainiiff to
enter judgment against the Defondants,
from which decision an appeal was
filed om the 14th day of February,
183%2.

3. That the Appellants' Artornevs-
at—-law wore swmmoned by the Registrar
of this HEonourable Court to sottle
the Rocoxd on a date after the time
limited for filing the same, viz.

toe 23x4 day of Apxil, 1992,

4. That up to the 30th day of June,
the Defondants/Appellants ware repre-
sentoed by HMessrs. Stephenson, Smith,
Hemmning & Green, Atitorncys-at-law,
but the said firm was disscolved on
that date.

5. That since the latter pari of
18981, the First-named Appellant
{(who had persconal knowledge of the
matiters with which this litigation
is concorned as well as dirnc: con-
duct of The litigationm »n bahzif of
both appellants) has boeen away from
the Island on business, and sabso-
quent to tha time of the filing of
the appzal 2nd up to receatly, ho
had not been in communication with
his Attoragys—at-law, by reason of
which it was not certain whoither

or neot e still wished &2 procecd
with thoe appeal.

6. Tha. as a result of offorzs on
the part of the second-namzd Zppel-
lant, I have already been put in a



e Rt

“positicn to proceed with the matier
on their behalf,

7. That I do verily belicve thet

the Record can and will be ready

for filing within 21 days if leave

is given o file the same our of

Time.,

8. Thah I further believe =ha:

the Eppolliants bave a good appeal

on tho mcrits.

$. That in the proemises, I acroby

asx that this Homourzble Cour: grant

the application prayad in tho Suwmmons

four loave and oxtension of wime

hexoin, ™
On the disclcsure made in paragraph 5 only ciharity would provent
Mr. Smith from being labelled an intermoddler seaing he had no
clear indication of the appellants® intention,

The zpplication tc dismiss the appoal for want of prose-
cution came before the Court on Hovember 2 whon the Court was
advised of the zpplication which had beonn madc 2nd which was
xoturnable on Hovomber i0. On Mr. Smith's application, an adjourn-
ment was granted with costs for fourteon dAays and on November 10
Wolfe, J. adjourned that application o be heard along with the
application to Jdismiss. In the meactims an ~ffidavit by Ian Jones

Gated November 6, 1932, was filsd and inasmuch as the burden

is on him to justify the dela

e
5
5,

show merit in the appeal it

the relevant portions of the affidavit:s

Pis

is important o sei ou

"Z. That I have boen informe? by my
Attornoy-at~Law and 4o verily bolicve
that the appeal herein was £ilad on my
bchalf on the 14th day of February, 1992;
that tho Reocord was settlad on the 23rd
day of Aapril, 19%9%2;: and that theo time for
filing ths Rocord has expirasd.

3. That I left Jamaice in August, 1991
for the United States of Amcricas where I
have boen establishing a financial con~
sultancy company, and I have not since
then nad the opportunity to retura home.

4&. That botwesn Scoptamber, 19%1 and
February, 1992 I maintained rogular con-
tact with my Attorneys-at-Law, who at

the time were Messrs. Stephenson, Smith,
Bomming & Green, and I kept abreast of
the proceefings in regard to tho Plaip-
tiff/Respondent’s applicatinn £or summary
iudgment.
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5, Thzat omn the very day »f tho decision
of the lcaraned judge in chambors granting
lecave to the Plaintiff o cnter final
Judgmont, I discussed with tho AtToracy—
at-Law having conduct of the matter the
merits of an appeal apd gave him verbal
instructions, which I shortly aftorwards
ceniirmed im writing, to proczed with the
filing of dotice of appsal.

6. That, regratiably, I was act able
thereaftcr to maintain my contact with
my atvborneys-at~Law by reas-n of the
intenst porsonal atbeotion which was
roguirnd of me at critical stagaes of my
clicnis® businsss.

27 1D negohia-
tions conceraning various intornational
govornment loans Lo countrios in africs
and the Middie Basi, as welli as private
scoiox icans im the ©ll iadasiyy invol-
ving companises in Canada, Gorman s The
Bahzmas and tha United Shtatos of amorica.

7. That ¥ was thon invelws

8. Thait These negotiations domanded a
great doal of time in attondencoe at
BERCTCUS mestings, for proparation and
design of programe and for froguent
Ttravel throughout Rorth Amocrica.

5. That daring the time afier February,
1892; I oxporienced daelays and sotbacks
in these negotiatioms, which necossi-
tatod giving all my attention o efforts
t2 bring about the success »f the nogo-
tiaticns, and engaged me in work sovan
Gays per week, often in excoass of 18
houxrs per day.

10. That my failure to communicate with
my aAttorncys-at-Law was mot Jduce in any
way ©o 2 lack of intention to prosecute
the aprozl but o tho constant prossure
of work,

1i. That by Coctober, 1%9%2, having com-
ploted some of the matiers to which I
had boeon attending, the prossurs of
WOork @asod somewhat, and I hovoe oneo
agzin boen able o give proper atiton~
titn o my personal affairs.

12. That realizing then the dolay in
procesding with this appeal, I issued
the nccessary iastructinns and mado
LR nocossary arrangements for the
matizr o be continued by my prosent
aAttornoy-at-Law conscguent upon the
dissciution of the firm, Stephonson,
Smith, Hemming & Groen.

13. That I have boen assurad by my
Attornoy-a2t-Law and 4o verlily believe
that the Reccrd can and will bo roady
for f£iling within 21 days 1f leave is
given ko £ilc the same cut of time.
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®14. That I have been advised and do
verily believe further that the Appel-
iants %ﬂv a good appeal on the merits
and that this Honourable Couri would
find :hau there are triabls issues
sufficient o entitle the appellants
to havs the action procsed o trial,

15. Thalt among the issues which my
Attorney-ai-Law has advised me and
which I bglisve ngod to be tried are
the following:

{1} the guestion of whether or
not cne of the promissory
notes on which ot Plain-
Liff /Respondant broaght
its action was the note of
National Limestonc and
Quarrics Limited and not
the psrsomal note of the
Defendants/Appellanis.

whether or not tho Piain-
tiff/Rospondent £illed in
the mazerial particulars
ir the said pIOMiS%O“Y
notes strictly in accord-
ance with tho aatbority
given to fthe Plaintiff/
Respondent.

LY
b
bl
et

{iii) whother or mot tho Dofsn—
dentg/appelliants =x
astopped from donying
liability uwpon tho szid
pPromissory noitas.

{iv) onz of the said promis-
sory notns being i

note of the abovo-
menticoned Company,
whethoer or not tho
remaining liability of
the Defondants/appellants
was cxtinguished by the
pavnents made by tho
Appelliants,

{7} whother or not thoe Plain-
tiff/Respondant applicd
the correct rates of
interest in arriving at
the balances clzimed,

{vi} whether or mot the Plaip-
iff /Respondoent gavs
credit for tho paymonis
made by the Defondanis/
Appellants At tho tincs
when cradit should have
becn given or a2t all,

is. Th=ai in the promises, T & abby
ask That this Homourabis Court gus
the =pplication on bebhali of tho
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"Appz=llants for leave to apply to oxtand
thoe time for filing the Record horein
anc aery the Respondent's motion to
dismiss th2 appeal for want of prosecu-—
TIon,®

Once an appral has been filed the cobligations on an
appellant which are set out in Rule 306(1) oFf the Court of Appeal
Rules, 1962, if ignored, will atiract cthe sanctions of Rule 32{(i).
Ruls 30(1; statoes:

"30.{1} Thc appellant shall within six
weeks £rom the date whon the =ppeal is
brought c©xr within such exteonded Time
ag mﬁy b2 granted by the Court or by

a Judge theyeof, file -

{4}  the Record, rogether with four
copies thoreof for thn use »f
the Judges and the Rogistrars
and A

{b} an affidevii of servicoe of the
sotice of appeal in Form 5 in
Appondix A, upon z2ll parties
upCn whOm service is roguired
by paragraph (4} of rule 12,
or, where service has boen
effected upon the solicitor
fox any such party, ~n acknow-~
lodgment of such servicsn,®

Rule 32{1) states:

F32.{1}) If the a2ppellant has £=ilnd to
comply with the roguirements of para-
graphs {1} of rule 34 coxr any part
thavenE, the respondant may =pply o
the Couxt to dismiss the appenl fox
want ~f prosccution, and thc Courk
if satisfied that the appollani has
so fz21ilnd may dismiss tht appoal ox
maks such other order as the justics
ci thoe case may regiirc.

In advancing his application for loave £or extension of
time and at the sams time moeting the z2pplication to dismiss
the éppeal, Hr. Smith submittod that in oxdar o <Xereise its
discretion to oxiand time the Court must have material evidencing
2 serious ¢ontinuing intentiorn o proscecuis the appeal as well
a5 show merit in tho appeal. In craving the Court's indulgonce
he submitited that the Court now loams away from rigid application

)

2f rules of procndurs and instead favours allowing mattc?s to
proceed to hearing ~f the substantive issucs. Soo Gordon V.

Vickers S.C.C.A. H¥>. 58/88 {(unreported) 2nd Rldomire v. EBidomire
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P.C. Nos. 33/8% and 13/90. Continuing, Mr. Smith submitted that

the appellant must also show that he achtod with all due diligones:

Honrigues v, Honrigquos (1971) 12 J.L.R. 258, It was his contentica

that not only havz tho appollants complind with tThese requirements

but that they *"have 3 good defencs to the claim cn the merits

<)

o the facts which ought to be tried or =2

the amount dun which regquires the taking

¥ that a difficull point of law is involved, or & dispute as

zzal dispute as to

S

~f an account to deter-

mine Or any othor circumstances showing roasonable grounds of

= bona fide dofoneo,.®

By way of comment it may legitimato

=

1y be observed thain if

the submission is that duc diligence was obsarved by the appoel-

isnis then diligones has indeed lost its true meaning and has

ansumed One COORSOnRALT with convenisnce,., How ¢an such a submissicn

ba made when as much as eight wmonths afinr the lndging of the

appeal couns<l was uncertaln whetner or not the appellants still

wished to procoed with the appeal? (Sec paragraph 5 ~f Lowell

Smith's affidavit} {(supra). This paragraph is significant for

the fact that it cloarly shows that for a

ir

=Ty
S

o

latter part of 1991 and comtinuing up
lznt Ian Jomes had boon away from Jamaica
communication with his aticrnoys—-at-law.

Ian Jonast affidsvit confirms the wanh of

poriod beginning in

Lo roceatly the 2ppel-

~na had not beon in

P

o

aragraph ¢ of

ommunication, This

fact 21s0 runs countor o the assertion et thore was A

ot

continuing Lo

2

in addition, as Mr. Goffc submitind

¢

gxplanation as o why 2n oxiteniinn was not
Farther, sald he, *the Tructh on Mr. Jonogs
be that hc was t20 busy with othor matters

of $1im.

ontion £ prosecubc tho Aappo

there has becn no

sought pricr to this,

mffidavit secms to

to z2ttend to a debt

Thars is »o doubt that there has begn inordinate delay

wiich has not boon satisfactorily accountcod for. Hevertheloess

if the justice of tho case roguired the Court coculd vader rule

30{1) {supre} make an order other than ono o dismiss the appeal



which would follow inexcrably upon a refusz2i of the application
for cxtension of time,

Wher=zin theon lay the merit of thc case which would save
tha day f£or the appollants?  In considering the affidavits and
submissions befnre him Rackord, J. nota? Thats

“fhe plainziff bascs its claim on the
promisscory note, not on the loas=n.
The first dofendant has nnt denicd
that the notes were prasontad and
disnonour2d. ... The aots Aid ot

car the scoal of tha company and
therefore it could not be rogarded
as being signed by the dafandanis
on behalf of any company. ...
Thern hins bean no asséoriion thel
money was mot leont., HMissing from
thne dofendants' affidaviis was 2
statanent of what thoey say Is ~wing.®

Eis findings of fact are set out thuss

.,

WO promissory notes o suggosht That
Thoy wors otherwiss than porsonal
iosas to the mwe defendants, I £ind
that they signed the notes and
authorisad tho plaitniff €o £i11 in
the matarial particulars which it 4id
within 2 roasonable time and shrictly
in sceordence with thoe authorily given.
Thers is thereforse no basis for the
defendants claim that the noto for the
largor sum was negotiated on behalf

of onn of tha defendants companies.
They 2re estopped from denying liabi-
lity. This claim is thorefsre
rejechad,

"Therz is nothing on the face of those
[l

Toz defzndants further complain thal
the wrus balance due by them cannot
be detaymined without a prinr rocon-
ciliztion of cthe account by the plain-
Liff. It is significant that notwith-
standing that the plaintiff has made

a ¢laim Zor the full amouni: cduz on

the notes, the defondants hovs not
indicated & sum which, ia thoir
ODARLON, is their indebtadness k&~ tho
plaintiff. Surcly they musit know how
much tacy heve paid.

The notos are dated March 7, 1988 -
the domand was made on the 13+h of
Wovmmber, 1990. In Miss Sibbio's
affidavit which is dagod 13th
Docomber, 1990, and doponed Thst
the dafendants wore indebtad oo
he plaintiff in the sum of BEloven
Hillion and Eighty Saven Thousand
Doliars ($1i,087,008.00) togothor
with intorcest @ nincteon parcont:
poex annum from March 7, 193% and
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and wore sC indebted at the commencemont
of this actiop which was on tho 15t¢h of
Hovember, 19%4.

Tha sum claimed are being challomged by
theso ﬂthﬁdantsm Fhesa can ba chockod
by crdipmxy actounting procossSss.

I 2m satisiied not only that thore is
no daiones but no £2irly 2 guabln point

1

0 ba argused o behalf of fho defendants.”

In the face of guch findings, which ars woll-founded on the facts,
the app@llaats arc inpotent. In the first place even the mersst
law student should know the significant distinction botween 2
company and its mombors; i.e. that the company is 2 separate

icgal eativy. Szlomon v Salomon & Co. (18%7) A.C. 22; and that

consoguently linbility uwnderitoken even by a direchor cof a company
in his private capzcity cannot be construed 2s the company’s
liability even if such porson is the soiz beneficial owner of

tho assets of the company. If My. Jones is indecd the inter-
naticonal businass consultant which is allcogsd in his zffidavit
sl would.bé passing strange 1f he 214 not know this elementary

fact. That an attornoy-2t-law should meko - submissisn £or the

Court’s accegpitance which runs ccunt t~ this pringiple is
uwaforgivable,

The peocouldlsr natura of a Bill of Exchange stands squaraly
across the intondes path of the appslliant z2nd makss vpavailabio
o tho Court oz the appellants® behalf some of the courses
advanced on their bonmli. It is ~Aappositc Lo cite seotieon Z0 of

thae Bills of Exchange Act in this ragard:

"Whore 2 simpls signaturce on o bilamd
stoamped papor is deliverced by tho
sigacy im oxder that it may bo
convorted into a biil, it oporathos
as & prima facie authority o £ill
it ur 2s 2 complete bill for amy
amount thoe stamp will cover, using
thu,.. SiCI'lm'tl}Zx_ for that of thc i.’f&ﬂf}l’g
or the accepior, °or an indorsoxr; and,
in llkw menner, when 2 bill is wanting
in ony matcerial paxticular, the person
in possession of it has 2 prime facie
authority to £i1l up the omass.on in
any way e thinks £it.

}...

In ordor that any such instrument,
when completed, may be anfurceable
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"against any persnn who bocanc =~ party

thoreto prior to its compleod ;,a, it
must de f£i1lled up within a reasonable
cime, and strictly in accordance with
tho authority given. Reasonsble time
for this purposs is a guoesiion of faccs

Proviied that if any such insis
afitor Cﬁmolhaﬁgng is negohial
h@lﬂ&i in due course, it shal

and aficctual for all Durposte in his
hands, ~n¢ he may enforce it as if i
had boon £illed up within a reasonablio
Timo, and 5“"1Ltlj in acoordanes with

the authority givon,.”

Upon the findings <f Reckord, J. the transicrion in

case falls strictly within the provisions ©f this

3

instant

section and

2z therefore unassailable. Thore is cloaxly, therefore, ao

defence to the claim and accord dingly no merit in the appeal.

The guastica of the zmount due is wminaently an accounting

gquestion and in making the order for thc t2king of accounts the

trial juige.

dence Qur ds

DOWNER, J.A.

ia nux ~pinicn, camc to cthe correct conclusion,

scisiong as carlier menticnoed,

-
a

VOLFE. J.A.



