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ROSS, J.A.

The parties were married on ZGth mMay, 1960. The
husband was then a farmer and shorxeeper and during <he marriare
was engfaged in a varlety of c¢nterprises ir. some of which he was
assisted by his wife. Their efforts were successful and by, (982
when the wife left the matrimonial howe the husband had become
the owner of a substantial amount of property, real and personal.

In 15%3, the wife instituted proceedings in the
Resident Magistrate's Court for the parish of St. Ann seeking an
enquiry under sections 1¢ and 17 of the Married Women's
Promerty Act tc determine what interest, if any, she had in the
promerty. After hearing cvidence fron the parties, the learned
Resident Magistratc madec ccrtain findings of fact which he -

-
sunmarized as follows:
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{1) At the time of the marriage of the
narties the husband carried on
business at Norwood, St. Ann and
the wif= worked in the business
aftter hcr marriage,

{2) Prior to the marriage the husband
owned land at Thatchwalk with a
heuse on it. This lousce was re-
modelled and a shop was aiso built
there in which busipess was carriec
on after the marriage. The wife
made some contributior o the
remedelling of the house which at
the time of the hearirg was valued
at between 550,050.008 and 3160,060,0C,

{3) The husband nurchased a truck in
1964 for about F1,E00 and usaed it
for haulage. He obtained a loan
from the Bank of Tova Scctia Erown's
Town, for this purpose. Income from
the truck was used to repay the loan
and to invest in the business at
Thatchkwalk,

(4) In 15€2 thc business was n the verge
of bankrumicy ang tic wife left for
the United States of America where
she workcd for 22 months. During this
period she scnt moncy to her huskand
and on her roturn she pave him (U.5.)
$4,000.60 to invest in thce business.
At about this time, too, husband
tought a sccond trucr and cstaplished
arnother busincss at Cave Vallicy in
Tenated Dremises, 1 1975 he Lought

CheSe prenises for 96,000,006,

-
i
—

fbout 1872 the busliness at Cave Valley
was rogistered as a liwited liability
company - Josconhs Hardwarc and
Furnishings Liwmited. The wife owns
four sharcs in this companv and is or
was a director cf the company.

(£) The husband beught four acres c¢f land
at fo. Holl for #4,202.00 and a wnarcel
of land at tiay Pen for J£,233.00 ixm
about 1480,

(7} The husband has about five kreads of

cattle and had been raising cattle cven
) before he met his wife. e has a mini-
- bus whiclk is not roadworthy.

{8} Tkere is a joint account in the names
of the parties at thce Bank of HMova
S¢cotia crown's Town which was opcned

in abcut 1563,
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The assets of the company referred
to above consists of:

(a) stock-in-trade in the business
at Cave Valley,

(b) three trucks bought in 1564,
1970, 1581,

(c) one B.¥.W. motor car,
The comrany owns no real estate.

these findings of fact, the learmed Resident

Magistrate then decided:

(1)

(2)

(3)

(4)

o (3)

He would make no ruling in relation

to property belonging to the company
as the parties are skareholders and

the wife is a director,

The property at Thatchwalk is to be
sold and the wife is to be paid
$10,000.00 from the net procceds of
sale;

The property at Cave Vgliley, the
land at Bog Hole and the Land at
May Pen are to be sold and the wife
to be paid a half share of the net
proceeds of sale;

The minibus 1s to be valued et scld
and one half the proceeds paid tc
the wife;

The wife is to be paid one half the

amount standing¢ in the joint account
in the Pank of Nova Scotia, Erown's

Town on 30th April, 1822.

In the last paragraph of his judgment, the learned

Resident Magistrate stated:

"In any cas¢ where it is ordered that
property be sold, such promerty may
be valued by a qualified valuvator to
be agreed by both parties and half
the net valuce thereof be paid to the
plaintiff."”

Against this judgment both parties appealed. At the

hearing of the appeal, however, although it was not specifically

stated, the plaintiff appeared to have abandoned her appeal, as

the arguments adduced by Mr. Rattray sought only to support the
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decision of the Resident Magistrate and no submissions were made
in support of the grounds of appeal filed on behalf of the wife.
This being so, I will make no further reference to the appeal by
the wife.
The four grounds of appeal filed by the husband are:
"1, That the judgment of the learned
Pesident Magistrate is not
supported by the ecvidence adduced
on behalf of the plaintiff/resvondent.
2. That the judgment of the learned
Resident Magistrate in relation to
property at Thatchwalk is without
foundation, unsuprorted by the
evidence and unreasonable.
3. That the judgment of the learned
Resident Magistrate in relation to
the following properties: (a) Cave
Valley, (b) Bog Hole (c) May Pen is
contrary to the evid~once, unreasonable
and without any founda!(‘on in law or
in equity.
4, That in all the circumstances and
having regard to 2ll the evidence the
judgment of the learned Resident
Magistrate is in every respecis
unreasonable.”
In his submissions in support of these grounds
Mr. Frankson argued that the evidence of the wife as to her
financi2l contributions was vague and inconclusive and that the
learned Resident Magistrate did not examine the evidence care-
fully. He submitted that the wife had almost ruined her husband
by 1969 when she left Jamaica and went to the UL.S.A. and that
when she returned nearly two years later, the husband was
prospering again. The learned Resident Magistrate, he said, had
dealt too kindly with her when he accepted her evidence as to the
amounts sent by her to her husband while she was away as well as
to the amount which she gave to her husband when she returned;
further, there is no cvidence as to which specific property her

cash contributions were to be applied assuming that she did 1iu

fact, make these contributions.

| 387
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The company was formed in 1978 and the wife owns four
shares in the company. This gives her, he submitted, a 4% share
in the company and this percentage not only represents her
contribution to the business but should be applied in regard to
all other property, in the cvent that the court found she had an
interest in the nroperties. It was, however, his submission
that there was no joint enternrise between husband and wife:; there
was no significant contribution by the wife towards the purchase
price of any of the properties, and so there is no basis on which
it can be said that she acquired any equity in any of the
pronerties. He conceded that in so far as the Thatchwalk prorerty /
there may be somc slight cauity in it for the wife, but the
amount awarded toc the wifc far exceeded her interest in this
property.

On the other hand Mr. Hattray submitc. * that the
contribution of the wife was twofold: she made financial contribu-
tions and she algo coentributed her labour in the business; what
is more, he said, ber work in the business showed the joint
nature of the enterprise as she did not weork for a salary but it
was agreed that she could take money from the business.

In regard to the house at Thatchwalk when it was being
erected she said that she contributed #1060 which she had in the

pank and her mother gave them a cow, a pig and a truck load of
lumber. A shop was also built at Thatchwalk and she worked in
the business without pay until 1969 when business was down and
she went to New York,

There was thercfore evidence of contribution of money
and materials to the ersction of the building ard of the
contribution of the services of the wife in the business which
together madec a substantial contribution to the improveient of
the  Thatchwalk property. The learned Resident Mogistrate

accented this evidence and bearing in mind as well that this
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property was acquired by the husband before marriage awarded
her $10,000,00 to be paid out of the Thatchwalk property.
Speaking for myself, that seems to be a fair and

reasonable award on the evidence accepted and there is no basis

N
H "

for disturbing this award by the learned Magistrate. Ground 2
therefore fails.

Mr. Rattray further submitted that the application
by the learned Resident Magistrate of the maxim "Equality 1is
eguity' in regard to the other properties was correct: these
properties, he said, were purchased out of the profits of the
joint enterprise of the vyparties, the contribution of the wife
cannot be guantified, but it is a substantial contribution made
up of the money given to the husband from her earnings in New
York and her unpvaid s:rvices in the business from the time of
her return from New York in 1971 until about 1982 when they
separated.

it was urged on the Court that this was a typical
joint enterprise situation: the evidence presents a picture of
a husband and wife working together; while the husband is
» operating tie truck the wife is involved in the running of the
shop and bar. There is further support for this in the evidence
of a joint account in the bank in the names of the parties which
was operated from 1963 up to the time of this action,

Mr. Rattray referred to the case of CGissing v. Gissing

(1970) 2 Ail E.R. 700 and submitted that this case is authority
for saying that once there is evidence to support a substantial
contribution by the wife whether in money or services or both,
Lo then the maxim "Equality is equity” applies and the learncd

Magistrate was correct ir coming to the decision which he did.
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When we look at the grounds of appeal we note that in
each ground the complaint is that the Resident Magistrate's
findings of fact and conclusions in law are unsupported by the
evidence. This is not borne out by a perusal of the cvidence.

It is clear from the judgment of the lecarned HMagistrate that he
nreferred the evidence of the wife to that of the husband and
where therc was a conflict he accepted the wife's evidence. Fe
set out his findings of fact and these¢ were based on the evidence
of the parties; then he made his decision on the facts which he
found vroved. It cannot therefore be successfully argued that

his decisicns were unsupported by the evidence.

As I understand it, it was suggested that the
learned Resident Magistrate's decision was unreascnable in that
having regard to the »nresent value of the properties the
contribution of the wife was insigrnificant. Thus the evidence
is that the present value of the Thatchwalk property is between
$50,000.00 and $60,000.00 and that the contribution of the wife
(apart from her services) consisted of /100, and a cow, a pig
and 2 truck load of lumber; these articles were given by the
wife's mother and should be considered as a part of the wife's
contribution, In coensidering the significance of thc wife's
contribution, one should lock at it at the time when it was made
in the early sixties and the probable cost of building a house
such as the parties would have built at that time and bear in
mind the effects on real nroperty of the inflation which has
ravaged Jamaica over the past twenty years or so. Viewed in
this light, the contribution made by the wife and on her behalf
to the property at Thatchwalk assumes far more significance.

Turning to the proverty at Cave Valley a similar
situation ecxists. In 1669 the business at Thatchwalk went down-
hill and the wife left for New York where she earned a substantial

sum of money which she gave to ker husband to use in the
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business. During the period of her absence, the husband left
Thatchwalk and set up business in Cave Valley which appeared to
be flourishing by the time of her return. Where did the capital
come from to do this? Not from the business at Thatchwalk which
had failed. The most likely source would secm to be the moneys
sent home by the wife; the fact that on her return to Jamaica
she started to work in the business with her husband would tend
to support her cvidence of a significant contribution to the
business. As she said:
“I return with(U.S5.) §4,000.00 .........
I gave them to defendant ...........After
I gave .defendant the money I observed
that defendant bought more goods."

The e¢vidence is that the wife heic four shares in the
company and it was submitted that this revresented 4% of the
assets of the company and that this percentage suould be used by
the court to determinc the interest of the wife i1n the assets
owned by her husband. There is no logical basis for this
submission, particularly when it is born¢ in mind that there is
ne e¢vidence as to the number of shares issued by the company and
that the only cevidence in regard thereto was given by the wife;
this is what she said:

"A company was formed in respect of the
business, this company was formed for

the overation of the business. Defendant
told me that I had four shares in the
company. I do nect believe that four
percent of the assets of the company
represents my interest in the company.”

Her ownershinp of four shares of the company taken by
itself would not scem to offer a basis for determining her share
in the other property owned by her husband.

The learned Resident Magistrate having found that there
was a substantial contribution made by the wife to the business
decided that in the circumstances the maxim "Equality is equity"

should apply and ordered that the property be divided between the
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parties in ¢qual shares. We will now have to look at the cases.

the

In Nixon v. Nixon (1969) 3 All E.R. 1133 Lord Denning,

"The case raises this point of principle.

wWhat 1s the position of a wife who helps

in the business? Up and down the

country, a man's wife helps her husband

in the business. She serves in the shop.

He does the travelling arournd. If the

shop and business belonged to him before

they married, no doubt it will remaln his
after they marry. But she by her work
afterwards should get some intcrest in it.
Net perhaps an equal share, but some share.
If they acquire the shop and business after
they marry - and acquire it by their joint
efforts - then it is their joint property,

no matter that it is taken in the husband's
name. In such a case, when she works in

the business afterwards, she becomes
virtually a partner in it - so far as the

two of them are cencerncd and she is entitled,
prima facie to an equal share im it.

Test it this way: if the wife had gone out

to work and had earned wages whicn she brought
into the family pool - out of which the shop
and business were bought she would certainty
be entitled to 2 share. Ghe should be in
just 2s good a position when she serves in the
shop and receives no wages, but the profits g
into the business. The wife's services are
eouivalent to 2 financial contribution. And
it has repeatedly been held that when a wife
makes a substantial contribution she gets an
interest in the asset that is acquired.”

The lcarned Master of the Rolls went on to say that
princigle in thesc cases is that:

"When husband and wife, by their joint
efforts, acquire property which is
intended to be a continuing provision
for them both for thke future, such as
the matrimonial home or the furniture
in i1t, the proper inference is that it
belongs to them both jointly, no
matter that it stands in the name of
one only. It is sometimes a question
what is the e¢xtent of their respective
interests, but if there is no other
appropriate division, the proper
inference is that they hold in egual
shares.”

| 37 ¢
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In this casec the facts were that for some ten years
prior to his marringe in 1933 the husband ran a market stall,
After his marriage he bought, in his own name, a house for
/560 paying £170 cash (#100 savings and #70 from his mother)
and mortgaging the property for the residue. The wife helped
to run the stall on the three markct days each week and the
busband collected the produce for the stall., The husband paid
the wife no wages but paid her /3.10/- each week for house
keeping. By their joint efforts the mortgage was paid off. 1In
1948 the house was sold for /1,850 and with the proceeds and
some savings (#150) a shop and house were bought, again in the
husband's name. The wife helped in the shop ¢ six days cach
week. In 1950 the shop and hous¢ were sold for /6,500; the profit
on the sale being derived in part from the wife's help in the
shon. The husband bought amother house for /2,000 and invested
#4,5060 in a building society in his own name. Later they opened
a stall at another market; the wife running the stall on the one
market day each week and the husband collecting the rroduce for
sale. In 1855 the husband bought a half share in B.H. farm for
475 out of the profits of the earlier sale of the shop and
house. In the same year he sold the house in which they were
then living for /£3,000 z2nd bought a cottage in their joint uames
for /850. In 1560 the cottage was sold for /2,500 and S. farm
was bought, in the husband's name for /5,800 drawing /3,100 from
the building society account for that purpose. The wife helped
on the farm. In 1964 the husband purchased W.T. farm fer
#1,500; this was financed privately. In 1855 the husband left
the wife. On application by the wife under section 17 of the
Married Women's Property Act 1882 claiming a half interest in

each of the three farms, it was held that:
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(1) the acquisition of S. farm was the
result of the joint efforts of the
husband and wife in the business;
accordingly, the proper inference
was that the wife had & beneticial
interest in what was acquired and
her beneficial interest was not
restricted to the extent of her
intercest in the cottage;

(2) 1in view of the husband's ownershirp
of the market stall for ten years
before the merriage and his cash
contribution to the first
matrimonial home, the court would
restrict the wife's interest to the
S. farm (in which she would have a
half share) and she would not be
given any interest in either of the
other two farms.

In the instant case not only did the wife contribute

her services with no wages for many years but She also contributed

cash and materials to'the joint enterprise. In veqard to the
nroverty at Thatchwalk it was owned by the husband »% nrior to
the marriage but when the property was being developcdvshe
contributed moncy and materials and served in the shop until the
business declined and she went to New York in 1969. The learned
Resident Magistrate decided that in all the circumstances she was
not entitled to a2 half share and awarded her $16,000.00 out of
the Thatchwalk property valued by the wife at $6¢,000.00

With respect to the other propertics (i.e. the property
at Cave Valley, Bozx Holc and May Pen and the minibus) the
learned Resident Magistrate awarded the wife a half-share of
these properties. As I understand this award it is based on the
fact that the wife contributed a substantial amount of money
(earned in New York) which was given to the husband soon after he
commenced business at Cave Valley; then on her return she
contributed U.S. $4,000.00 and her services without wages to the
business and from the profits of Fhis business the other property

was acquired. Although all this property was in the name of the

husband (except for the company in which the wife held four shares)
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the wife had made a substantial contribution in money and
services which could nct at this stapge be quantified. The
above authority, as I understand it would suggest that in
these circumstances the only fair and reasonable coursc is to
give a half share of the property to the wife.

-

In Rimmcr v. Rimwmer (1952) Z A.E.R. 823, Romer L.J.

said:

"Cases between husband and wife ought
not to be QOVurncd ty the same strict
considerations, both at law and in
ecuity, as arc commonly applied to the
ascertainment of the respective rights
of strangers when cach of them
contributes to the purchase price of
property, and the old established
doctrine that equity leans towards
equality 1is Dcculiery applicatle
disputes of the character of the
prescent ong, where the facts as a whole
permit of its application.

The facts of this case were that in 1934 the husband
and wife, both of whom throughout their marricd life were wogpe
earners, were marricd. In 1935 a dwelling house was bought in
the name of the husband for /£46(, to serve as the matrimonial
home. The wife provided the depesit of 729, and the rest of the
purchase money was borrowed on the security of 2 mortgage from
a building society in the name of the husband, /151 of the
principal of the mortgarge money was repaid out of housc-keeping
money provided by the husband, and the remaining /280 was repaid
by the wife out of her own money while the huspvand was on war
service. The wife provided all the furniture for the home out
of her own rescurces. In 1951 the husband left the wife and
in 1952 the housc was sold for £2,117. On a summons undcr the
Married Women's Property Act, section 17 to determinc how the

proceeds of sale should be divided it was held:
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"The question was: on all the facts,

what was the fair and just answer to

be given to the question posed, having
regard not merely to what occurred at

the time when the property was

originally purchased, but also to the
light which the whole conduct of the
parties had thrown on their relation-

ship together as contributors toc the
property which was their joint

matrimonial home? In some casecs 1t

might well be that the amounts which they
respectively contributed ought to conclude
the question of the shares in which they
should partake in the proceeds, but on

the facts of the present case it was not
possible fairly tec assess the separate
beneficial interests of the husband and
the wife by reference to the contributions
which they had made towards the purchase
of the house, and, in 21l the circumstances
the proper and equitable course was to
divide the nroceeds of sales between then
in equal shares."

In the course of his submissions Mr. Frankson referred

tc the case of Pettitt v, Pettitt (1969) 2 All E.R. 385. In this

case the freehold of a cottage had been purchased entirely out
of moneys provided by the wife and the property stood in her
name. The husband undertook internal decoration work and built
a wardrobe in it. He alsoc laid a lawn and constructed an
ornamental well and 2 side wall in the garden. On the question
whether, on a summcns under section 17 of the Married Women's
Property Act 1882, the hustand was, by reason of his labour
and expenditure, entitled to claim a beneficial interest in the
proceeds of sale of the property, it was held that the husband's
claim failed because:
(i) a husband wzs not entitled to an

interest in his wife's property

merely because he had done in his

leisure time jobs which husbands

normally did,

(ii) the improvements carried out were
nearly all of an ephemeral character,
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(iii) therc was no justification for
imputing to the spouses 2 commen
intention that the husband should
acquire some beneficial interest
in the property in respect of the
work that he did,

(iv) in the absence of any agrecment
with his wife, the husband could
lave no monetary claim against
her and since no esteppel or
mistake was suggested he could
have no charge on or interest in
her property.

The case c¢f Pettitt 2nd Pettitt is readily distinguish-

able from the instant case as the facts in the latter are
completely different. Here¢, the wife had made substantial
contributions of money, materials and servijces to the business
over a period of years and there was clear c¢vidence from which
a common intention could be imputed to the parties that the wife
should acquire some beneficial interest in the joint enterprise
from the profits of which the properties in guestion were acquired.
This was recognized by the husband when he apportioned to the
wife four shares in the company he formed in 1978,

In the instant case the decisions c¢f the learned
Resident Magistrate are supported by the authorities and I would
not distuib them. I would dismiss the appeal and affirm the

judgment of the learned Magistrate.
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WRIGHT J.A. (Ag.)

I have read the judgments in draft of my brothers
Carey and Ross JJ.A. and find myself consStrained by the state of
the evidence to agree with the conclusion not to disturb the
judgment of the Resident Magistrate. However, I wish to make a
brief comment.

Concerning the Thatchwalk property it is obvious that
to do justice to the wife resort must be made to the rough and
ready method. However, the learned Resident Magistrate in
awarding her $£10,000.00 net Qf the proceeds of the sale of this
property has not indicated how he arrived at that figure. And I
must confess that I have a very strong ieeling that the valuation
put on this property by the wife is highly suspect. My doubts
are fuelled by the facts that she had claimed a share in two
properties at Spanish Town and Mamee Bay valued by her respectively
at $30,000.00 and $35.000.00 which the learned Resident Magistrate
found do not and did not exist. How then can any valuation by her,
and even her evidence for that matter, be free from doubt?

But the situation is compounded by the failure of the
apnellantts husband to give any evidence as to the valuaticn of this
property.

The submission by Mr. Frankson that the Respondent's
share-holding in the company dectermines her share in any
investments made out of the profits of the company seemed quite
attractive until upon close scrutiny it is observed that there is
no evidence of the respective contributions of the parties to the
cost of acquiring these¢ new preperties viz, Cave Valley, Bog Hole
and May Pen. The respondent could give nc assistance in this
area and all the appellant would oblige with is that these
properties were acquired out of the business. A joint enterprise
is thus predicated and without evidence of proporticnate
contributions the application of the principle of'"gquality is equity"

seems to me eminently fair and just.
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CAREY, J.A.:
I also agr but out of deference to the arguments of
counsel, I desirz to zadd a fcw observations of my own,
This appeal is concerned with a dispute over real
P oroperty the legal title to which vests undoubtedly in the
e . .. ; . . .
husband (the appellant) but in respect to which the wife
(the respondent) claims a beneficial interest. The orders
of the learned Resident Magistrate in respect of which sub-
missions were made bciore us, were those:
1. The oroperty at Thatchwalk is to be
sold and the nlaintiff is to te paid
$1C,UJ¢ from the net proceeds of sale:
(Here the maxim equality is Equity does
o not apply as the defendant owned the land
v ; prior to marriage).
2. it is ordcred that the undermentioned
properties be sold and the plaintiff be
paid hnlf share of the net proceeds of sales
{(z; Property at Ceve Vallcy
(b} lLand at RBog Hole
{c) Land at May Pen'’.
The husband contendcd before us that thers was no
mnaterial on which tho lcarned Hesident Magistrate could cone
(;W} to the conclusions whichk he had. As to the property
Thatchwalk, he had no quarrel with the fact of an order but
Le questioned the basis on which $10,000 was adjudged as
representing the wife's equitable interest. With respect
to the half share declared to be the wife’s interest in the
other properties, he pointed to the fact that the wife's
contribution emanated from her 4% share-hoiding in the
family business and logically thercfore, her iaterest in
. the acguisitions from that share could not oxcecd 4%.

For the wife, it was urged that once the learned
Resident Magistrate found (as he did) that the wife's con-
£
tribution to the zcquisition of the proporiies at Cave

Yalley, Bog Hole and | Pen was substantizal although not
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made, but the wife had said in evidence that sh

guantified, thon e was ecatitled, in reliancc on the
maxim “Equality is wquity", tc declare the half shares he

did. 1In resvect of the mropverty at Thatchwalk, it was said

that the wife's contribution had been fin-ucinl and in
addition she had assisted in the running of the business;
conseduently, the amount of $10,000 awarded sheuld not be

disturbed,

gave evidence before the hesident Magistrate. So far as

is material for the purposes of this appeal, he found that

prior to the marriage, Mr. Josephs owncd land at Thatchwalk

on wnich there was z house. This house was remodelloed after
¢itr marriage and to that effort the wife contributed. The

t

learned Resident Magistrate did not make o specific finding

o)

[

s to the naturce of “he contribution whichi he found the wife

> contributed

P'.‘)

7100., and also worked in the shop. The husband said that

ithe wife made no fimancial contribution whatever to the
remodelling of the housc, but acknowledged that the wife
worked in the business.

The evalusticn of 2 spouse’'s equity in property
where the contribution is indirect is invarizbly besect with
difficulties and at best, the court is constrained to resort

to a rough and ready wethod to achieve z just resuvlt. Lord

Reid in Gissing v. Gissing [12701 2 A1l E.R. 780 at p. 782

with characteristic pithiness observed:

It is perfectly true that where she docs
not make direct payment towards the pur-
chose it is less easy to evaluste her
shayve. If her payments arce direct she

gets o share proportionats tc what she

)ﬂd paicd., Othoerwisce there must be a more

rough and ready evaluation. 1 agrec that

th!ﬁ doces not mean that she would as a

-

ocet half a share. 1 think tinat the

«r

high sounding brecard ‘Equeliny is cquity’

3

[ H6D



“has been misuscd. There will of coursc

be cases where a half sharc is o reasonable
cstimation, but there will be many others
whaors a fair estimatce might o¢ a2 tenth or

a vﬂrtgr or sometimes even wmors than a
h.l.)' ©

But the Court, despitc the inherent difficulties, must do
the best it cam; it is obliged to cut the Gordian Knot.

See per Lord Denning in Nixon v, Nixon [196%] 3 A1l E.R.

1133 at p. 1136. This casc, it must be said; kas becn made

all the more difficult because of the paucity of evidence.

The lcarned Resident Yiagistrate's assessient of the wife's

interest at $106,000 in the Thatchwalk property, represents
1/% 1/ > H [ - 3 ~t - vy O » - - : 3

a 5th or 6tix interest thercin. The wifce gave evidence

of the prescnt value of the property as betwoen §$50,000 to

£60,000., but she gave no evidence of the value of the

remodeliing. The husband for his part, maintoining tia

e
[

the wife made no comivibution whatever, not unraturally

wrovided mo evidence in this connection. He did acknowledpe

nowever, that she workod in the business. Yhat was further

vouchsafed by him was that nrior to their marriage, the
oxtent of his holding 2t Thatchwalk was 2 shop with one
room. After the marriage the partics resided in thst room,
The remodelling resvlted in a housce with two bedrooms, a
iliving room and 2 verandah. A shop was also built. The

¢ss than

%7}
et

Jearned Resident iMagistrate rogrettably wa

explicit as to how ae arrived at the 510,000 interest.

Nonetheless, it is, 1 think, tolerably clear that he placed

A

great store on the fact of the wife's unpaid services in

the shop. GShe said thot the husband drove the truck:; 1

ey

kepc the business., Yhoen she left Thatchwalk for the U.S.A.,

in 1969, she would have been working in their shop for
some nine (3) years. I think that the anprozch of the

learned Resident Bagistrate is not difficult to apureciate.
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He applied in the circumstances of this case, the rough

and ready evaluaticn that is a technique sanctionad by

authority. &3¢ Lord Reid in Sissing v. Gissing (supra)
at p. 782. |

The wife ix tnis cuse is cntitlad, to some interest
in the property on two bases (a) her dircct contribution,
viz., £160. and (&) her unpaid assistancc in the business.

Lord Denning in MNixon v. HMNixon (suora) at p. 1136 exvressed

ais orinion as to (b)Y in this way:

“What is the position 0f 2 wife who helps

in the bwsiness? Up and down the country,

a man's wife helps her husband in the
businwss. She scrves in the shop. He does
the travelling around. If the shop and
business belonged to him before they married,
no doubt it will remain his after they marry.
But she by her work aftcrwards should get
some intercst in it. Not perhaps an cqual
shars, but some share. If they acquire the
show 2nd business after they marry - and
acquire it by their joint efforts - then it
is thoeir joint property, no @mattsr that it

is taken in the husband's name. In such a
case, when she works in the business after-
wards, she becomes virtually a zartner in it -
so far as the two of them are concerncd and
she is entitled, prima facie, to an equal

are in it.

Test it this way: 1if the wife had gone out
to work and had earned wages which she
brought into tha family pool - out of which
the shorn and busincss werc bought - she would
certainly be cntitled to a share. She should
be in just as good a position waen she serve
in the shop and receives no wages, but the
nrofits ¢o into the business. The wife's
services are cquivalent to a financial contri-
bution. And it has repeatedly been held that
when o wife makes a substantiazl financial
contribution, she gets an intercst in the
assct that is acouired’.

This wife's services are no less equivalent to a financial

contribution and must, therefore, be brought into account

with her initial contribution of‘ilGOH The fair and reason-

able thing in 231 the circumstances of tnis case, with

respect to the property at Thatchwalk, is aot to over-rule

|4 2
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the learned Resident liagistrate's order. His approach
was correct and there was, in my view, material on which
he was justified in making the order he did.

I propose now to consider the half share declared
to be the wife's interest in the other nroperties. The
learned Resident kKacistrate plainly appliicd the principle
that "Equality is czuity'. Thce basis for that conclusion
must have been his view that the acquisition of thesc

propertics was as a result of the joint ounterprise of the

husband and wife. The aquestion which must then be answercd

is - in what proportion must they share? For while

iir. Frankson contends that that joint cffort should result
in no more than a 1'/ZStE‘n, interest in the property,

kMr. Pattray says the wife's contribution was substantial

albeit not quantified, and accordingly, the equitable

nrinciple of 'Equzlity is egquity' was prewverly applied,

and should not be disturbed.

The lecrned Resident Magistrate found that the
wife was a share-holder and a director in the company.
On the evidence, the wife did not deny that she had been
allocated four shares., Che herself said that a share of
1/25‘1‘,}1 did not truyly represent Ler interest in the company
but she never tcck any steps to challense this. Tais
situation has cxistod since 1272. Although in stating his
defence, the husband said that the wife owned 4% of the
sharesj'he himsclf gave no evidence of this. But I am
prepared to accept for these purposcs that the wife's
interest in the company was 4%. Vhat is the legal result

of that fact?

In so far as the propsrties at Cove Valley, Bog Hole

and May Pen arc concorvaned, these were all placed in the

1403
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husband®s name. But therc can be little doubt that the
three (3) propertics were purchased from the joint con-
tributions of the husband and the wife. The wife's direct
financial contribution wes as intimated carlicr, the
profits derived from her 1/25th share in the company. But
she worked in the business for a considerable poeriod, some
eleven (11) years, ruceiving no wages for her services.
It was doubtless a bencfit to the company but more
importantly, it was of great assistancc to the husband who
was the majority share-holder bacauss it vcleased him to
promote his other business enterpriscs profitebly. It is
right to point out that she really managed the business.
The question of what interest cach should have in the
acquisitions, was plainly never agreed to nor indecd dis-
cussed during the course of the marriage.

it is true that we arc not concerned here with the
wife's proprietary rights in what for convenicence I would
refer to as 'family assets’. The properties under review
werc acquired as a business proposition; the matrimonial
home was at Thatchwalik., The Court might be the more
inclined to infer =2 common intention thet the proprictary
rights should be shared equally if the assct falls into the
class conveniently called 'family assct’ than if they were

not. Lord Denning in Nixon v. Nixon (sunra] =t page 1137

dealing with ‘family asscts' observed:

it is o compendious phrasc to oxpress
the principle that when husband an

wife, by their joint efforts, acquire
pronerty which is intended to be a
continving nprovision for them both for
the future, such as the matrimonial

howme ov the furniture in it, thoe proper
inference is that it belongs to them
both joiﬁtly2 ino matter that it stands
in the name of one only, It is sometimes
a question what is the extent of their
respective interests, but if there is no

140 4
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“other appropriate division, the proper
inforunce 1s that they hold in cgusl shares®.

Lord Diplock in Pettitt v. Pettitt [1963] 2 A1l E.R. 385
at p. 414, in reforcnuce to the question of ascertaining

proprietary rights of spouses where they have cxpressed

M |

ne view and formed none, said this -

"Unless i%t is possible to infer from the
conduct of the spouses at the time of the
conceried action in relaticn to acquisition
or imnrovement of the family assct that
they did form an actual common intention

as to the legal consequences of their acts
on the proprietary rights in the assct the
court must impute to thom a2 coustructive
common intention which is that which in the
court's cpinion would have beea formed by
reasonable spouses',

#hat has beon said in relation to family assets
apolies equally, in my judgment, to any other property .
which spouses acquire by their joint cfforts and in respect
of which they hrve madse no asreement regarding their

rcspective shares., Lord UpJohn who deprecated the compen-

dious vhrase 'family assets', observed in Peititt v. Pettitt

(supra) at p. 407:

"Rut wheve both spouses contribute to the
acquisition of a property, taen my own

view (of course in the absence of evidence)
is that they intended to be joint beneficial
owners and this is so whether the purchase

be in the joint names or in the name of one,
This is the result of an application of the
presumstion of resulting trust. Even if the
property be put in the sole name of the wife.
I would not myself treat that as a circum-
stance of evidence enabling the wife to claim
an advancement to her, for it is against all
the probanilities of the casc unless the
husbend®s contribution is very small,

Whether the spouses contributing to the

vurchasa should be considered to be wgual
owners or in some other proportions must
depend on the circumstances of cach case: ..."

In the absence of express agreement on the rart of the

spouses, the Court will presume or impute that having

jointly contributed, they intended to share equally.
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That proportiocn will be altered only where cither the
share can be preciscly ascertained or the contribution
is trifling.

Mr. § iirs. Josephs were obviously both hardworking
ncople who lived together for a meriod in cxcess of twenty
years. PBut for ithe period of one year and ten months when
she worked in thz U.S.A., she spent her days and her nights
working in the busincess. They have now separated. She
says hc drove her f£rom the matrimonial heme and has installed
another woman.

Her unpaid scrvices demonstrate in my view, cogent
evidence of thz joint nature of thcir endeavours, and ought
not to be dismissed 25 a trifling contribution. There is
2lso to bo added her share of the profits. I would
characterize the wife's total contribution as substantial.
It is neither fair nor just that her efforts should count

for naught and sh: should be driven out, if the husband

&

kad his way, emnty handed.
The obscrvations of all three members of the Court

of Apvcal in Rimmer v. Rimmer {[1952] 2 All E.R. 863 is

still, in my view, #ood law and nothing said by their

Lordships in the House of Lords subsequently in Pettitt v.

Pettitt (supra) and Gissing v. Gissing (supra) in any way

militates against thosc observations:

*1 appreciate that to fall back on what.
may be called a Solomonesque judgment is,
as counsel for the husband said, perhaps
to yicld to obvious temptation to shirk
mere difficult computatiens, but I do not
thin% that is a just criticism of the con-
clusion at which I have arrived where the
Court is satisfied that both the parties
iave a substantial beneficial interest =znd
it is not fairly possible or right to
assumc 3ome more precise calculation

of their shares, I think that cquality
almost necessarily follows".

(per Lerd Evershed, M.R., 2t p. 867)
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“It seems to me that when the parties,

by tazir jeoint efforts, save money to

buy a house which is intended as a con-

tinuing provision for them both, the

prover presumption is that the bencficial

interest belongs to them both jointly".

(ner Denning, L.J. (as he then was) at p. 869)
Romer, L.J. expressed sentiments in a like vein at p. 870
and I would remind of his view that -

"cases between husband and wife ought not

to be governed by the same strict consi-

derations, both at law and in equity, as

are commonly applied to the ascertainment

of the respective rights of strangers when

each of them contributes to the purchase

price of property, ..........".
In my judgment, where parties have laboured jointly i.'-
acquiting property and the wife's contribution is largely
indirect, for example, in providing unpaid services to a
joint business which thus allows the husbana to derive
profit or to increase his earning capacity, and thereby

'.1
to make a dircct contribution larger than the wife's, the
right and just approach is that the parties share equally.
This principle is plainly applicable to the

circumstances of this case and I for my part, would not
disturb the order of the learhed Resident liagistrate in
respect of the shares in the three properties. 1 would |
accordingly dismiss the appeal with costs fixed at §50. to

the respondent.



