amaiir = e JAMAICA o -
Kot laacts, ]'\n_m,l oo f;__,___: o l:u;-f"»"\ :'3\_.‘ e AN P E N ; s
OAan No|2- &} ABL X I i s e i s
IN THE COURT OF APPEAL - Nforoaresat

SUPREME COURT CIVIL APPEAL NO. 93/87 e chves

BEFORE: THE HON. MR, JUSTICE ROWE, P,
THE HON. MR, JUSTICE WRIGHT, J.A.

7 THE HON. MR. JUSTICE FORTE, J.A. b
BETWEEN © CECIL ROY JULY ' APPLICANT/APPELLANT
AND | THE COMMISSIONER OF INCOME TAX RESPONDENT

Mrs, A. Hudson-Phillips for the appellant
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ROWE, P.:
On February 5, 1988, this Court in Resident Magistrate's Miscel-

lanecus Appeal No. 2 of 1986, Coliector of Taxes, Montego Bay against

Winston Lincoln, gave a decision under the provisions of the Income Tax

Act which have had far-reaching repercussions in the administration of That
Act. TThe decision in that case has been appealed by the Crown and is
presently before Her Majesty in Council.

On the 23rd of November, 1987, the action out of which this appeal
is brought came up in the Full Court and the Full Court did not then have

the bensfit of the decision in Winston Lincoln and the Collector of Taxes.

Grounds of Appeal were filed following the decision of the Full Court and
were later amended to include the points decided by The Court of Appeal in

the Winston Lincoln case. This Court is bound by its previous decisions,

if the matter is in pari materia, and for all intents and purposes some of
the points raised in the instant appeal are exactly those which were decided

by this Court in the Winston Lincoin case. This Court decided that before
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the Commissioner of Income Tax can proceed Tc an assessmen+ on besf Judgmep* ‘

he must give an opporTun:Ty to the +ax—payer to f|le his own assessmenT and secon

secondiy, that the Notices of Assessment by The Commlssaocef:of Income Tax -
must contain the * pa“‘lcuiars” under whrch +ha+ assessmen+ is compuTed

CMF Frase"'Aor +he Afforney General qu;+e rtthly, conceded Thaf

the points™ raxseo in *hrs aopeal are exacfly snmular in +he +wo respecTs I

mentiorad’ To' the cnes deci ded in ans:on Lincoln.

it

in the presen+ case, The Comm|55|oner of Income Tax issued a
Restriction Notice under Part Il of the |ncome Tax Act, which permits her
whenever “she thinks: fit, o serve on any person e no:nce requiring that he
shall not leave the is!ano uniess at the +rme of Ieavtng he has in hlc
Possession a certificate issued by or on behalf of the CommeSfoner wnThin
the preceding ninety days STaT:ng that: | |
YT e ldbes hot owe any income tax,
'“[ok“

(b) has made Sa+|sfacfory arrangemen+s for The
paymen? of Income Tax. payable.by him.

Mrs. Hudson-Phil]: ‘ps has argued,and on this- point Mr. Fraser is
in complete agreemsnt ,that the Commissioner of Income Tax cannot arbitra-
rily serve a Notice of Restriction upon any-person, she ‘must have - grounds
for so doing, and this is borne out by the provision in Section 2. of Part.dqds
of the Act where iT provides that:
"On the .appiication of any psrson on.whom a:-
notice under paragraph (1) has been, served,
. The Commissioner shall Jissue to'him w:Th:n

“thirty days after the date of the appl ica-
tion, 2 notice of assessment in respect of

all income tax That will be due by him at
the date of his intended departure from it
The Island.”

In this particuiar case the evidence, coming from the affidavits,
and supported by the eubmission oF counsel, is that the Notices of Assess-
ment for the years 1980~-1985, were served simultaneous!y with the Notice
of Restriction and in our view the uneguivocal inference to be drawn from
The service of the Notices of Assessment at +he Time of the Notice of
Restriction was +ha+ the Commissioner intended thereby to comply with para-

graph 2 of Part || of +he Ruies, to which | have Just made reference.

T
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The dec15|on |n W[nsfon L;nco!n when appleed To The- Norices of:

c_l_ASsessmenf wh;ch were: served on:the. 9+h of Sepfember |986 would make fhese-'ﬂc o

_ NOTICGS nuil and VOld and of no. effecT

In our . vaew The consequence foiiows that it The NoT;ces ef Assess-ira

: men+ are nuli and vo:d *hen The NOTICE of ReSTFlCTIOH whnch was tnfended +o- '

give efffcacy To fhe Assessmenf Nof;ces mus+ also fail. . Inour Judgment.The:;z'

Commissioner had- no reascen by vnrfue of Those 1nval|d VoT|ces of . Assessmen?=.:f

- +o pers;sT wnfh The,Res+rtc+:on Noflce of The 9?h of September and mus+ be: 'd'
“; ordered To wiThdraw Tha; NoTnce._-;:_-
The appeaE will, *herefore, be a!lowed in ThaT respecT.:-There+

T was a- requesf Thaf The Comm;ssuoner be ordercd +o issue.a Notice: ?o ?he

effec+ That The appel[anT owes no: income Tax bur in.the: course of argumenf s

'\'lrs° Hudson-Ph|I!|ps, in our view, qusfe r:ghfly did. not press. Thaf second
- part of her application on The-bas;ssfhafgLT;wou!d;be quite impossible for

.This-CourT;_given_fhe_infermafion which-is contained-in_fhe.Aff;daijs;s+o;

'_say ThaT fhls appei!an* 1n facT OWes No Tax

Th;s case is noT concerned wffh whefher Mr July owes Tax or. does ;.
noT owe: Tax.. I? |s concerned WITh ?he procedure by whnch he was assessed
“oand if he was assessed sn 2 ‘manner noT pern:f?ed by +he lncome Tax Acf Theni-

Es?he Res?rnc#;on Nof:Ce WhiCh was so- 1nf;ma+ely connec ed To fhe inva{ad
ﬁ_NoT;ces of Assessmen? is also of no. valnley . |

| e, Therefore, a!iow the appeal in par+ and grent an Order of .
Mandamus dtrecTed o The respondenf requnrlng her To w&fhdraw The Resfric-'
-Tson Notice. daTed +he 9+h of Sepfembergzt986 tssued by her and served upon
fhe'appellanT The apocl!an+ w:li be enTnTled +o The COS!S of The appeal

To be agreed or taxed.



