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CLARKE, J,

Doctors employed either by the Government of .Jamaica through the
Ministry-of-Healtﬁnor by'thézﬁﬁiversitf-Hoéﬁitalhof the West Indies (the
Hospital) who are not consultants are known as junior do;;o;s._‘Since 1585 they
have contended that their normal hours of work are from 8:30 a.m.lﬁo 5:;00 p.m.
on week days only and that when they work beyond thosechou:s_they gre_entitled
to overtime pay. The Govermment of Jamaica and the Hospital dispute that
contention. The most recent collective labour spreement, the one dated October
1; 1987 between the:Ministry of the Public Service and the Junior Dectors
Association, the negotiating body for the junior doctors,. regerved for
judicial ‘determination the whole question of the junior doctors® entitlement

to be paid overtime for work tihey do beyond the hours aforesaid.




The application for relief

The plaintiffs uow hriﬁg.pfoﬁeediﬁgs-by originating summons in
which they say that the question a8 to the entitlement @f'ﬁhé doctors to
certain conditions of service in respect of which they seck declarations rests
on the true construction cfliﬁé”Stéff"Ordérs'ﬁf the ‘Public Service, certain
¥aistry-nf Finance Circulars, the Mininum Wage Act snd Minipus Wage Order
1975, the Labour Relations and Industrial Disputes fct, the Labour Relations
Code, industrial gractice in Jamaica and the Incoie Tax (Special Reste for
Overtime Work) Regulations, 1983.

These are the declarations they  ask for:-
(a)‘ﬁﬁwn-fhai the normal wdrking"hﬁurézaf"fhé Junisr Doctors employed by the
Ministry of Health im the 5er§iéé of.theucovéfnmeﬁilof'Jamnica and the
University Hospital off the West Indies are 40 hours exclugive of meal time
subject. to a.working dey of S;haprs:explus}veﬂqﬁ meal time;

) That doctors ar# entitled to be paid overtime for hours w&fked-in
excess of 40 hbﬁré.éi tﬁe,usuﬂl7?nemiﬁm ;é;é;.
A{e) . That the uSpal.p:entum rate at which the doctors are entifleé to be
paid is: | “
) : (i} One ead mnéJﬁalf (13) times their remuneration
t..r work %one in excess of 8 nours cn.a
normal working day or in excess nf 40 hours
in any weekg
T (44) Double rime their remuneration for work done
~n o rest day as defined im tha National

Minimum Wage ‘Order 1975 or 7m a Public Holiday.

‘The central issue

The defendantS'COﬂteﬂditha:-the.apﬁlication must £ail because the
antitlements the doctors seek have ng protection in aw. The central issue
- 4g whether the Junior Doctors. in:the Government service or those employed
by the Hospital or both groups  of- doctors. have-a legal right to any of the
conditions of service in respect of whigh they seek the dgclarations.

Now, the first point of principle 1 make at this stage is this, that
although a plaintiff mayle swarded a declaration in spite of the fact that he
has mo ceuse of action stricto sensu, his claim must De based on a right or

{nterest that the law recognises and protects.
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Whilst the categories of cases in which a Court or judge may graat

daclarations are not closad, & plaintiff copnot properly base his claim

-werely -on the ground-of gemeral principles of morality or fair.play: 8ee for

instance- Cox v, Greea {1966] 2 CH.2i16. As Clauston J. 8aid in Nixon.v.
- M s,

“Attorney ‘General [19301 1:Ck, 566-:.at S74:. . .

"The declaraticn of. right:means in my opinion
declaraticm of legel right, and I have no
power. tuomake any declaration even if I desired
to meke one except a declaration, as I read

the ru? 1y of-a legal right ... {otherwises {if
thers i3 no such right] the whole of the
~frundation of the jurisdistion tu make such

a daclaration as is aske? for is gone and it

is dmgussible for me to grant the relief wnich
is uUUth Hy way of declaration.” '

The nlllntif“v mst -heref:re bhOW, if thay ars to succeed, that
thelir claia 0 behalf of the docters to a normal working day of 8 hour and
to a2 normal working week of dD hoﬁfs;'éhd'to'overtime at the rates aforesald
is foundel either in contracr ndfnr in sume @tatutery provisionis).

Although the plﬂintif are gsking for declara*101s common to the
*nnior docturs it is imuurta1t to reco nise that the doctors form two Broups.
each group having segarate employers. Those'employed by the Government are
civil servanis who are annuaily paid and in raspect of whem are applicable
the Public Service Regulations and Staff Orders and certain Orders made an?
circularised by the Minister of Finance and the Public Service. On the other
hapd the doctors in the othoer ?roup employeﬁ by the the Hospital are not -
civ;l servants althoa:h LhL _tfi avit evidence shows thai the Junior Doctors
Assnciation nupor as with the Hinlstry of the Public Servica and the

Ministry of Health termz and conditimns of service cm behalf of all Jusndor

doetors.

Exemimatiop_uf Cleim for the first declaration

Becavge of the dichotomous division of thé jumior-doctors I will
treat esch group separately 55 1 examine each declatation I am asked to

make. With regard'tb junior doctors employed as civil servants it is

importent to examine the natute of the relatibnship 2t common law between:

civil servants and thé Crown to see to what extent, if'at all, statute; the
A-;-‘-!

Staff Orders and Circulars issued pursuant thersto heve dodified ori-abrogat

that relationship.
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At common law -a civiliservant holds office at the pleasure of the.
Crown; is dismiséible at pleasure-and. in general he has no. legal right to any
of the conditions of his service. Although his relationship with the Crown
may in excepticnal cases be contractuel, this is.not usually;thefcese:because
essentially his employment depends not . on contract with the Crown but on

appointment Dy the Crown Inland. Revenue C. fissioners v. Hambrook [1936]

1ALL E.R. 807 at 8124 So, for instante, he cannot maintain an action for a
declaration as to hie-entltlement to a pension,from the Crown because he has
no legal right te recei#e seehee.peeeion-unlese he.has;been specifically

granted a retirement allowance by statute. in which case he may estzblish his

righrs by a declaratione Nixon Ve Attorney General {1331] AC 184 and

Wige V. Attnrney General for the Irish Free State [1927] AC 674.

However in Kodeeswaren v, Attorney General of Ceylon [1970] AC 1111
(P.C.). the eépellant, a eivii servant in Ceylon, sued the respondert, as
representing the Crcwn, for the balance of salary due toc him as an
1ncrement but which the government of Ceylon denied tc him. The queetion the
Juaicial Committee of the Privy Council had to determine was whether the
appellant wag entitled to maintain hlS action.

The Board held that under the common law of ueylon>an action did
lied at the suit of a civil servant for remuneration agreed to be paid tc him
by the terms of his appointment and remaining unpaid as arrears of salary
which acerued during the currency of his employment. Their Lerdships
dieapproved of the judgment of the Privy Council {n the Indian case of

High Commissioner for India v. Lall {19481, L.R. 75 I.A: 225 in so far as it

adopted Lord Blackburn's weasoning in the Scottish case of Mulvenor v.
miralty [1926] S.C. 842 to the effect that because the Crown has power to
determine the employment of a2 public servant such a worker has no
enforceable right to salary for seryi;ee_rendered. Their Lordships indicated
that that portion of the judgment in_Lall's case adopting Lord Blackburnfs
reasoning was given per incuriam as the current_of auchor;ty to the contrary
whieh their Lordships approved appeared mot to have been cited to the Board

in Lall's case.



- Kodeeswaran's case was concerned with the question of the right
of atcrown_servan;gco sue.for.arrears,of.ﬁayiand dealt with no q;her_coﬁd;tions
of service. In my opinion that case appears to establish no more than this,
thatr .at ccmmon laﬁ a eivil servent can maintain an actionnfet.érfea;s.éf.
-galary due to him during.the_currency;of_h;s_employmen:ﬂ -

. Therefcre, the rule at coﬁmon_law;:as I understand it, is that a
civil servant has no legal right to any of the conditions_of his sgrvice__
except, it would seem to arrears of pay earmed during the currency of his
employment.

'Do the Staff Orders and the Circulars issued thereunder on which
Mr. Rattray relied alter the common law position? Issued by the Hinis;er
with responsibility for the Public Service in his executive capacity.“;he
Orders etc. set out the terms and conditions for civil servants and_they
deal with such matters as hours of work, leave of absence and salary gnd
allowances.

So far from abrogating or modifying the comumson law doctrine ;he
Orders and.thé Circulars wmade thereunder ref1ect, or at all events do not
affect, the ductrine since Staff Order para. 1.3 (1i) stipulstes that the
provisions of the Staff Orders do not constitute a contract between the Crown
and it éervants.

There being no contract in that regard, unless”constitqt;onal or
statutory provisions stipulate otherwise, the common law position_wogld he
applicable and would give no protectiom or rgcognition_tq the plaintiff's
claim agsinst the government to a 8 hours. day 40 hours work week. However,
as Mr. Robinson pointed out in argument comstituticmal and statutory
provisions in the laws of this country and of other independent Caribbgan
States as well as of the United Kingdom have eroded much of ;he_commng law
position, _ .

fhe Constitutions of Jamaica and of other independent Cari?bggn
countries whi;h follow the Westminster model have established autonomous
Police and ?ublic.Service Commissions and_have.entreqched_;he right of:the

 indiv1dua1 to equality of treatment from any public authority. As a

congequence the power to dismiss or remove vests only in those Commissions.
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They can dismiss or remove only for-cause because dismissal at pleasure or

‘whin 'is the negation of ‘equality of treatment: see Thomas v. Attorney

General of Triaidad and Tobago -[1982] AC 113 (P.C.) -

."Thé'Jamaican civil ‘servant has a statutory right to his emo}juments,
for the Civil Service Establishment -Act and Orders made under it .provide for
hig salary and where applicable*his-allowances-such'as:housing-and entertain-
merit. Undér that Act the allowmnces; be 1t noted, .do not include "emergency
duty allowance' or any cf the conditions of gervice in respect.of which the
declarations relating to hours of work and overtime are sought.

The Mindwum Wage-ACt.and the Orders made under it and om which the
plaintiffs also rely do not establish a normal working day of 8 hours or a
notrmal working week of 40 hours for the category of workers in which junior
doctors fall. ' Further, the National Minimum Wagze Order 1975 as amended
defines'"normal'WOrking day" in relation to any worker as amy day on which
that worker is normally required to work for his employer but does not
inclide (a) a rest day or (b) a public holiday. As Mr. Robimson submitted
the expression "normal working day” is merely used in the Order in
contradistinetion to a rest day or a public heoliday and in no way signifies
what is nOrmal£t§ as to hours of work. As to what constitutes normal
working hours the Orders are silent. It is also clear that the Orders make
ngijntiOn of normal working week or as to the hours that would constitutes
‘a normal'working week in respect of workers other than household workers.

So the minimum wage legislation does not vindicate the junior
‘doctors disputed claim tc'a 8 °hour a day, 40 hour work week, .

True; under cur Labour Relations: and. Industrial Disputes Act,
iﬁ&ustrial'disputes between the government and civil servants can in certain
circumstances be referred-to the Industrial Disputes Tribunal which would
then in general have power to make an award. Yet, our legislation stops
short of legislation such as exists in the United Kingdom which enables the
Crown s employer and representatives of -its.staff to conclude legally
‘binding ‘colléctive agreements which would-give those representatives standing

to sue for hreaéhés”sf'anyvconditidns of service covered by those agreements.
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Moreover, under that_legialationfgwgivil servant has a_:iéht to - - bring on
action for unfair_dism;gsal or ;o?sqgqu_ﬁié conditions of service ﬁith_the
result that_;h§_situatiqn”is“vertga;;y_thg_sgmg ;s=that_of_the gpployeé of
any ordinary employer. | | | -

Un the other hapdugpngigf Qu;“;ggig;gtiye enagtmentg_gives.éivil
‘servants any en;i;}gmgntmagginst_thg_C;own ;o_normal_hours qf work or to
normal working hqu;g qf éG_hog;s wgekly.with a working day of 8 hours. Nor
as 1 said earlier ig there“any sé;h_legal_entit;ement under the Staff Orders
and the Circuiafs;ﬁédefthérg?nd@t.f:ﬁé@éily #hé commor’ law gives no entitle-
ment to anyiof:thé_cgﬁdi#%uu§ gf:sérvi¢ei§fia ciﬁil_sexvaﬂt except perhaps
arrears of saiéfy;fsq”' | .

Neve:theiesSQ:éﬁen'if"tpé”P;SViSidﬁsiéf the'St@ff Orders and the
relevant Circulars made unae:‘:ﬁé@féfé'eﬁf@f@ééplﬁ aé’é:métter of law, I
agree with Mr, ‘Robinson that thgy_gc not as a matter of féc; support the
¢laim to normal hours. or for the pa;;}cular hogrs BO c;aimea as constituting
working hours for junior docto;s in_;he goyernment:service. Parégraph 4 of
Circular dated 21st Mey, 19765_??231&5; 9£ tﬁé’fdgr-circulérs in question,
states that that Circular supercedes'the dthéf'tpréé Ci:culérs previously
issued. |  ‘.

As a matter of history ;he first Cirgular déted.lzth April, 1973
established a S'day'wsrkiﬂg“ﬁeek with hbﬁrs of work for anﬁ;ally paid staff
commencing at 3:30 a.m. and cbncludiné”ét’5:00 p;m. frq@ Mondays to Thursdays
and 8:30 a.m. to’ﬁ;OO”p,m.'on'Ff;days;__ﬁefe thé'h0qr§'Qf'wbrk did not
- infact constitute a 40 hour pbrking"week Buf & working week of 41} hours or
36} hours excluding meal time. The second Circular dated éth May, 1973
effected cértaiz_x'mo‘d1;£i¢5tic'ng" in respect of weekly and daily paid staff -
which would not apply to aunually paid '_'s_t:é.'f;f"-'sqch as jqﬁio'r' doctors.

However, paragraph 2 of that Circular provided that where it was necessary
arrangements should'be'made to reduce the work week of annually pald staff

to 5 days of 40 hours exclusive of meal time. Therefo:e, up to the date of
that Circular}it?ié'plain tha; a 40 hour week:ha¢- qot been established for
annually paid staff. The third Cirdular'of:3rd:Se§tembér5 1973 was concerned
with determining.maftérsirgléfég“to'dvefﬁiﬁétfot weekli*aﬁd daily paid workers

working beyond a 5 day working week.
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The aforesaid fcurth and current Circular of 2lst May, 1976
establishes for weekly énd daily paid staff a work week of 5 days of 8 hours
a day, 40 hours a week exclusive of meal time. It also stipulates that
work performed by those categories of étaff will attract overtime at the
normal rates.

Paragraph 3 of that Circular appeirs at first blush to support the
plaintiff's claim on behalf of the junior doctors employed as civil servants.
It in fact:does'nothing of thé scrt. The paragraph reads as follows:

"Where fcasible, arrangements should be made to
ensure that the work week of annually-paid staff
' is five Jays of 40 hours exclusive of meal time.
This of course will not apply to those categories
of employees the nature of whose duties are such
that they may be and often are required to work
in excess of 5 days and 40 hours per week.
.There has been no change in the existing policy
where overtime is not’ gald where ~nnually paid™
 staffers required to work in the exipencies of the
" service in excess of a five day 40 hour week."

"I draw the following imescapable conclusions from the paragraph
in thé'conpext of this and esrlier Circulars:

() Up to 2ist May, 1976, the dates of the fourth
. Circular; a work week of 5 days of 40 hours
' for annually paid staff in the civil service
had not been established.
Otherwise the first senténce of the paragraph
would be oticse and would not be prospective
in its scope;

(b) junior doctors though annually paid staff would
. not, in any event, be properly inmciuded in any
‘arrangement for the establishment of a 8 hour.

_a day 40 hour work week. The reason is that
belong to 2 category of annually paid staffers
in respect of whom it is 2 notorious fact that

by virtue of the nature of their duties they
may be and often are required to work in
excess of a 5 day 40 hour work weakj

(c) Those annually paid staffers whose work is not such
that they may be and often are required to work in
excess of 2 5 day 40 hour week would still not be
‘paid overtime where they are required to work in
the exigencies of the service in excess of a 5 day
43 hour week.

In my.opinion paragraph 3 of the 1976 Circular is consistent with
Staff Order 3.1 which states:

"The hours of work of public officers shall be as
determined by the Minister responsible for ‘the -
Public Service for each category of staff. Mo
permanent alteration of the ‘determined hours of
work of any category of publlc officers may be
effected unless the minister reésponmsible for the




Pﬁtlie-Service so'eeetdﬁes;zbutheede'df
-Departments may reguire-any or :2ll of the staff -
of their Departments to work temporarily for
- longer ‘hours than those determined whenever the
public interest makes this desirable."

It is therefore plain that the Minister of the Public Service or
his Permanent Secretary is the eompetent authority to detemine hours of work
of czvil servants.. Yet, there is no evidence that any 3uch determination
has been made in raspect ef annualij paid etaff which:includes junior doetors.
The 1976 Circuldr is the last Circular on the point ‘and it made no such
determination. h |

Whereas; Staff Ordet 3.1 Etehibits any petmaeent alteretions.bf the
determined hours of work without the apprevai'of'the Minister, it eilows:a
Heed of Depattment where the hetrs of'eork have been determined; (and only in
such cese}.to require in the public interest'hie staff to'work temporerily
for lonper houre than tha determined hours. |
| . The Circular of ZOth July, 1985 from the Permanent Secretary on
which.the Hlaintlffs rely therefore flies in the face of and is ultra vires
the 1976 Circularrend Steff Order 3.i whiet purﬁetts to rely on;

The Circuier'of 20th july, 1385 previﬁes in part:

. L _ o

In accordance with Staff Order 3.1 it has been
decided that Medical Cfficers should with
immediate effect work longer hours in éxcéss of
their normal working hours, the periodicity of
such hours to be determined by the Head of their
- Institutions or Unit.. .

This measure has become necessary in the present
situastion to safeguard the public *1terest, and
will ba for a period of two (2) weeks..."

There is no foundation for the cperation of that Circular since the
combined effect of the 1976 Circular and Staff Order 3.1 are "(a) that thenormal
working hours for junior doctors in the civil service and for other apnually
paid civil servants have not yet been fixed; (b) normal working hours for
civil service junior doctors comprising a8 hour day 40 hour work week .
cannot properly be fixed in any arrangements made subsequent to the 1976

Circular unless by a Circular issued by the competent authority superceding

the 1¢76 Circular.
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Now, do junior doctors employed.by the Hospital have normal working
hours? The - defendants say that they do not.; Tﬁeeslaintiffs have not proved
that the normal -working hours that they say these doctnrs have are 40 hours
a week, Dr. Pottinger deposes that their normal wcrking hours ata 8:30 a.m. to
“-5;00 p;m. on week days. Buc if one excludes meal"time chen on that basis
those hours amount not to 40 hours but tﬁ 373% hours. Then toa, unless
statute otherwise prov1aes, the parties to a contract as in the case of the
jueimr doctors employed to the Hospltal are free to nenotiate their own terms
inciuding cerﬁe as tc norcal hours of work. Statute in nc way proscribes
that right. But neither does statute so far as these doctors are.ccncerned
provide for normal wcrking hours. .iﬁdeed,-ss Mr. Goffe submitted the law
dcoes not uniformly provide for normal working day or week for =1l categories
of workers in Jameica° The law has not done that except in the case of
specified categcr’es such as household workersn |

I have examined the exhihited specimens of the contracts between
fhe Hospital and the junior doctnrs it employs. None of the contracts
provides for normal wnzking hours. This is not surprising because of the
nature of the wo*k doctors do It is therefore plaln that junior doctors
employed by the Hospital a8 well as those employed in the civil service do
acot have normal working hours.

Application for Second and Third: Declarations

There ig no general automatlc right to cvertime in Jamaica.
Overtime is only peyable if the employee has a contractual or statutory
right to it and the employer has a correlative contractual or statutory
oblicaticns to pay 1t.

The plaintiffs have not shown that junlor doctors are entitled by
way ‘of contract to overtime pay.-'Howeverg.the,plaintiffs'say»that-the
doctors have a statutory right to :overtime pay by virtue of -the provisions
‘of the National Minimum Order 1975 (as amended) end the Income Tax
(Spécial Rate for Overtime Work) Regulations 1983 made under the Minimum

Wage Act and the Income Tax Act respectively.
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Thufﬁfhf%um Wage Order 1573 (as amended) ~undoubtedly applies to junilor
doctors: employed by the Hospital, Mr. ,Rubinson however, argued with force
that that Ordar dves uot apply to junior doctors in the civil service. I do
not consider it necessary tc decide the point and I will assume for the
purposes of these proceedings that. the Order alsc applies to junior doctors
in the civil service., 1 will therefore examine tha Urder tc see whether it
v#ives the rights contendel for by the plaintiffs,
Paragraph 4(1) ¢f the Hational Minimum Wage Order as amended by the
Nationsl Minimum Wage (fmendwmant) Order 1988 provides:
¥eee with effact from the 6th day of June,
1988, the national minimum wsge for workers
sther than household workers is hereby fixed
at the yats of -
(a) $2.00 per hour for work done by those
workers during any period not exceeding -
i) 8 hours on 2 normal working days or
1) 40 hours in any week;
(b)  $3.00 per hour for work done by those
workers during any period in excess of
8 hours con a normal working day or in
excess of 40 hours in any week;
(c) "$4¢00 per hour for work done Ly those
workers during any period on a rest day
¢ a public holiday,"
What s manifest ébouttthe-ﬂrder_iéﬂﬁhétiitfié:designed to create
a national minimum wag: not to vequire the payﬁeﬁﬁfof”qygftime, which is a
word that is not defined vy mcntioned.in,theiﬁrdér;ﬁ Indeed, cur minimum
wage legislation does nut create any legal requiremeﬁt'fof the payment oif
overtime excépﬁ whére overtime is éﬁﬁressly dealt with, 2s in the case with
the carlier and Specialist National Minimum Wage (Garment-Making) Order ' 1974
which expressly defines overtime work and makes a minimum wage payable im
respect of such work to certain categories of workers in a garment-making
establishment.
Tﬁe constructioﬁ the piéiﬁtiffs put on the cléar'and‘uhémbignous
words of para raph 4 (1) of the Order has only to he stated to e rejected.
They ask that I construe the sub—paragraph to mean that the secoad and third

rateg of remuneration prnvidei therein signify ‘remuneration for overtime on

the basis of time and h:lf and double time reSpactively.
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The sub-paragraph Permits“of“nn'snch interpretation. -I.agreeawichﬂfheV*
defsndants that it would be impermissible to extrapolate from the'rates a
formula of time 2nd half of remuneration for work done in excess of a 8 hour
a day on a normal working day or 40 hours in’any week and double time for
work done on a rest day. The Order plainly fixes minimum rates below which
an employee should not be paid and as junior doctors are pald above those
rates the defendants have not breached the law.

‘Now, the doctore are pald what is called an emergency duty allowance.
This is regulated by a duty roster by which they-are required - to perform.
duties for SgEC1fled hours beyond 8 hours & dsy ot 40 hours a week. They
recelve the allowance even if they gerfurm,no energency duties, provided
that they are on call to_perfnrm emergency duties beyond the aforementioned
hours. | . .. ..

The plaintiffs ccntend'thsn emeréency.dnty'enduovertime are one and
the same, that is it is work'dbne in-excess~of 8 hours per day or 40 houxs
per week and that the empioyers are obliged to- nay the doctors for the work
they do beyond those hours° Regulstion 3 of the Income Tax (Special Rates
for Overtime Work)’ Resulatione 1983~ provides.-

"Where an employer pays wages for.overtime
‘work in accordance-with the Regulations ...
income tax shall be levied at the lowest
rate appliczble under section 30 of the
Income Tax Act ... upon that part of the
wages which Is attributable to such overtime
work." ’

That Regulation pfoceeds on“the basis that an employee is already
legally entitled to overtime snd that the employer has a correspondine |
;Lligation to pay wages for such ovnrtime work The right to overtime pay
must ue established by either contrsct or statute beiore the employee can as
a matter of law take advantage of the concession conferred by Regulstion
3. The plaintiffs heve failed to establish that right. The approval of
the Minister of Finance fo: . the 307 tax concession granted under the
Regulstions tu be anplied to”the.enerbency duty allowsnce is an administrative

~arrangement and in no way establishes 3ny 1ega1 entitlement in he doctors

to overtime pay for work done in excess of 8 hours a day or 40 hours a week.
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Finally the plaintiff contend that by virtué of custom and
industrial relations practice in Jamaica the doctors have a legal right to be
paid overtime for hours worked in excess of 8 hours a day or 40 hours a week.

Clive Dobson, Vice President of the National Workers Union states
in his affidavit that by custom and practice in the field of industrial
relations overtime is paid at time and a half of normal pay for time worked
in excess of the normal working day and double time cn week-ends and public
holidays. He deposes as to the rates at which overtime is payable according
to custom and industrial relations practice. He makes no agtempt to address
the question of entitlement to be paid for overtime work, Custom is only
relevant in interpreting a contract if it exists. As I said before, as far
as junior doctors employed by the Government are concerned their is nothing
by way of comntract or the Staff Orders that would give them a right to over-
time pay. 1 have also indicated that the contract between the Hoapital and
the Junior dvctors it employs makes no provision for overtime, Nor as I have
found is there any statutory right tc overtime on which junicr doctors
whether employed by the Government or the Hospital can rely.

What it comes to then, is that the application for the declarations
fails because the entitlement that the plaintiffs seek on behalf of the
junior doctors have no protection in law.

Accordingly I dismiss the summons with costs to the defendants to

be taxed if not ayreed.




