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- PRESIDENT:

B
I have had the opportunity of reading the judgment of

if; Carberry, J.A. I agree with his reasons and conclusion that thc

anpeal should be dismissed with costs to the respondent to be agreed

or taxed.

COLRBERRY, J. AL

This was an appeal from 3 judgment of White, J. given on the
“th March, 1977, in which he found in favour of the plaintiff
company, in the sum of §11,273.00, Wwith costs to be taxed or agrved.
e recorded that there had been no challenge to the plaintiffs on

the issuc of damages, and there was none before us either. Ve note

i - interest.
that he made no award in respect of int

po

BEFORE: THE HOM. MR, JUSTICE ZACCA - PRESINENT

AND : CONSQLIDPATED ENGINEERS LTD. - PLAINTIFF/RESPOITDENT
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In a sense the casé was conducted in 2 somewhat unusual
wanner: it was fought purely as an issue of law, that is whether
liability was excluded by & contract in wfiting made between the
parties. No evidence was taken ¢n either sidé, apart from the
contract and é few letters tendered. This has pfoved in some
respects a handicap in fully appreéiating.the facts out of which
the case a-rosé9 and we have been forced into conjecture where a
few bits of évidcnce might have brought clarity.

One other comment that might be made is that so far as the
sresentation of law goes, both below and in this Couft the
respective counsel engaged have spared no effort in the prescntation
of their case. lhfortunateiy it traversed one of the most difficuix
arpas of the law of contract, the effect of breach on the con-
struction of exclusionary or cxemptiobn, or indemnity clauses.

iurther, as the argument concluded the House of Lords delivered

.i%s judgment in Photoproduction Ltd, vs. Sscuricor Transport Lid.

(29890) A.C. 827; (1%80) 1 All E.R. 556, and the only versiomn then
avallable for citation was that contained in a copy of the law
journal. Shortly after the panel lost the advice and assistance
of Mr, Justice Melville, who went to another jurisdiction, coupl.d
with periods of long icave to its other nembers,

The Facts:

The defendants/appellants, Kaiser Rauxite Company, is a
limited liability company duly incerpnrated in the State of Nevada
in the Uhited States of America. As thcir namé suggests, they are
a, company concerned with the mining, processing and export of

cauxite {an aluminium ore) from Jamaica tc the tnited States, wheroe

it is further processed into aluminiun. Though the mining is "opon

éag;ﬁqmining, it involves a very considcrable plant and machinery.
Thc‘ﬁéuxite ore, her2 a red powder, is collected into a7large-doac
Qn‘the sea céést, from.which it isklﬁaded on to ships by means of

s conveyor belt. Tho dome so to speak acts as a funnel and the

bauxdite falls on to the comveyor belt which takes it directly into
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the ship's hold. Whether because of humidity or otherwise, it
appears that the bauxite in the dome has a tendency to cake, and
that from time to time it becomes necessary to stir it mechanically
so that it flows or falls onto the conveyor belt for movement into
the ship's hold.

The plaintiffs/respondents are a limited liability company
incorporated under the laws of Jamaica, and apparently as part of
their business they are concerned with the hiring out of tractors
and men to operate them.

On the 14th November, 1973, the respondents were engaged by
the appellants under a contract headed "Rental Agreement”, the

terms and conditions of which are examined below. The contract

was renewed twice: it originally covered the period November 12

to 18, 1973, was extended to the 3rd December, and later to the
31st December, 1983. The contract provided for the tractor to he
operated and maintained by the respondents, and it was to perform
its work on the site of the appellant.

It seems to have been principally engaged for the purpose of
operating inside the dome where the bauxite was stored, and to be
used to push the bauxite which had collected at the bottom of the
dome towards the centre of the dome where it would be fed on to “he
conveyor belt that would take it to the loading ship.

It is not clear whether the tractor should have been actually ;

operating in the dome at the same time that the conveyor was

operating, but from the Statement of Claim (later admitted without
challenge) it appears that the conveyor belt should not have been
turned on while the tractor wés inside the dome, and this is the
gravamen of the plaintiff's ;6mplaint, that while his tractor was
inside the dome doing its work, a servant or agent of the defendant}
negligently turned on the conveyor belt, with the result that the H

tractor went along with the bauxite onto the belt, and got stuck

and damaged in the gate through which the belt passed from the dome%
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into the area outside and thence to the ship. The particulars of
ncgligence complain of failure to cbszrve that the tractor was
still in the dome, turning on the conveyor belt while it was stili
there, without any prior warning and without first making sure
that it was safe to do so, and in fact it is alleged that it was
unsafe and dangerous te do so when.the tractor was still inside.

This accident‘or incident occurred on the 21st December, 1875,
some three days after the last payment made for the use of the
tractor; the defendants originally put in a defence denying lia-
bility which, as we unders$tand it, blamed the tractor driver
(plaintiff's servant or agent) for venturing into the loading arca
without ensuring that it was safe to do so, and for failing to
take the necessary evasive action, that is to drive off the belt
and aveoid getting caught in the exit pate.

As we said, this seems to leave it in doubt whether the
tractor should have been inside the dome while the conveyor belt
was operating, for it seems to suggest that the tractor could have
been there and that there may have been some place of safety in
which it could have stayed while the belt was moving.

Ne¢ evidence was given on the point, which makes it difficult
for the Court to appreciate the enormity or ctherwise of the
negligence alleged: should the tractor not have been there at all |
when the belt was on, or is it a stop and go operation, with the
tractor nushing the bauxite to the belt, and withdrawing temporaril&
to a safe distance when it was turned on, to returan later when it
was switched off to push more hauxite on to the belt?

A proper understanding on this point might have had some
legal significance in finding whether the negligence was such as
to constitute a fundamental breach, or breach of a fundamental

term, or was merely an orxdinary piece of negligence inherent in

the operation of the tractor and loading procedure. We shall never
know, as the parties dispensed with evidence in order to go directly

into the consideration of the terms of the contract, and the




allegation of an exclusion clause which not only excluded all
1izbility from the defendants, but ewpowered them toc recover bV
way of indemnity the money they spent repairing the nlaintiff's
tractor. Thié last arose because, on a without prejudice basis,
the defendant¥appeilants taid for repairs to be done to the troct
and on completion of the revairs seat the bill (which they had
paid) to the plaintiffs and sought reimbursement of that sum.
The plaintiffs claimed in negligence, for loss of hireage
while the tractor was out of use, for the cest of moving the
tractor to ¥ingston for rewairs, and for costs incurred while it
was being repaired, a total of $10,790.00 later increased to
$11,270.00 by the addition of hireage under the contra:zt for thr
days. The cdeferdants counter-cliaimed for $3,927.00 spent on
repalrs to the “ractor., To this the plaintiffs replied that th.v
were not liable for that zmount, the defendants were, and they
seen to have alleged that the defendants had not paid the
repairsrs yet. This allepaticn was withdrawn at trial, at the =
time the defendants admitted mnegligence, and trial proceeded
the meaning and effect in law of certain clauses in the Rental
Agreenent.

The Bental Agreement:

The Rental Agrecment was prepared on a letter size printad

form, the front of which contained spaces for the insertion of

the names of the parties, date, description of what was being r.ntel

compensation etcetera, and 2 heading "Special Provisicns" It

recites that "Xaiser 2auxite Forpﬂny (hereafter called Lessee)

and the above nimed fhereafter called Lessor) shall for the

stated compensation and upon the General Conditions set forth

the reverse side hereof, furnish the {ollowing equipment:......."
The Rental Agreement in full is set out below, but tc

make a few preliminary remarks as to the front side’: it is to

he noted that the "Ceneral Conditions® appearing on the back of

the form have teen incorpo

"i

ated into the agreement, Further,

that the form has been drafted to cover two different types of

or |
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rental, namely the rental of machinery to be operated and maintaincd

by the Lessor, and what is termed Non-operated-and is presumably the

rental of machinery simpliciter. The rental in question' here fell
intb the former category, which as we understand it means that
"lessor” provided not only the tractor, but a driver or operator as
well., The front side provided that the lessor is to pay 211 the
relevant taxes due, that the agreed rental rate is to cover the wages
of the operator (which is. to be at the rate agreed between Kaiser

and the National ¥orkers Union for that type job); that Kaiser wsas

to provide fuel and lubricants; and specifically that no rental would

be paid for periods in which the machinery (or tractof) could not be usel

due to-mechanical breakdown, or for periods in which it was not.

actually being used, though it was available. The "front side'" so
far as it goes, represents the specific terms agreed on, and recorded, f
and in case of conflict shéuld'présumably fake precedence over the

“"General Conditions'™ on the back.

(PRQNT SIDE OF HRENTAL AGRﬁEMENT) :

RENTAL AGREEMENT

NO. RA-235.
Setween FAISER BAWXITE COMPANY
DISCOVERY BAY, JAMAICA, W.I.

L

DATE: Novembes 14, -

and Consolidated Engineers Ltd., TN YT ROE (Dot e
85, 01d Hope.,l"oa'cl, T REOUISITION. XZ?S‘}D (E’X‘L,n.,.w‘,
Kingston 6. ACCOWT NO: 21-425

Blade, Model D155A 8602 J$94,000.00
PLACE OF USE: Lesscers site \

Xaiser Bauxite Company  (hereafter called LESSEE) and above named
(hereafter called LESSOR). agree as of above date that LESSOR shall
for the stated compensation and upon the General Conditions set
forth on the reverse side hereof, furnish the following equipment:

Typc of Equipment Serial jo. Valuc of Equipment

¥omatsu Tractor
with Pipper §&

TERK OF USE: From November 12, 1973 To November 13, 1973 ?

TYPE OF USE: [j Operated and Maintained by LESSOR.{:] Egg;
X -+ Ded

affec
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COMPENSATION: LESSEE agrees to pay and LESSOR agrees to accept the
7cllowing amounts as rental for:' the equipment during the time this
RENTAL AGRELMTNT remains in effect, which shall include the payment
when due by LESSOR of all applicable use, sales, license, priviledge
and other taxes reguired for the use of rental of equipnent in
accordarice herbWith: o

EQUIPMENT: Tul Base Rental Rate Operated L] Non-Operated
- Four : Day Week Month
J$20.00

(1. Above Pburly Rental Rate includes
(Operator's, Rate in accordance with Labour
" (Agreement between ¥.B,Co. and the N.W.U.
(effective February 1, 1973). 2. Fuel &
~f{lubricants to be supplied by Lessee. 3. o
- Ayental will accrue if equipment is

SPECIAL PROVISIONS: oo crerative due ©o nechan1ca1 breakdown .

| ATPayment Will be made only For WoTK perrormad.

‘MNo-'stand-by rate applies. 5. Lessee reserves the right to .

operate cquipment for more than one shift of 8 ‘hours per day and
lessor to provide additional Operator for such work subject to 49
hours' notice by Lessee. 6. Moving in and out costs will be naid

' by Lesseé at the rate of 15¢J per ¢op mile, and 25¢J per mile enpty.

IB5S0R: CONSOLIDATED ENGINEERS LTD. LESSEE: KAISER BAWXITE COMPALY

v...Jsgal. 2 Milliams ../sgd/.. K. K. . LOWE........
K.K. LOWE,
[ITLE...... Mg. Director veeee. TITLE........BIYER....... ..

PR-05 (9/68)"

The reverse 51de of the Rental Agrecment set out the

teneral Conditions. The clauses were not numbered, but were grouv.ic

together under Headings. During the argument for convenience cf
reference an agreced numbering was set out, which appears in brackets
besides the various clauses and sub-clauses. So far as it is necessary
however the important fact tonote is the general heading or grouping,
and the use of these numbers should not mislead anyone into ignoring

this. It reads thus:

Y CENERAL CONDITIONS

(1) MECFANICAL WARRANTY, MAINTENANCE AND DAMAGE:

: T¢ssor hereby. warrants that 211 Equipment at
the time of delivery to Lesse¢ is in good, safe
and serviceable operating condition fit £6r the
uses intended.
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(3
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(11)

With respect to Eguipment Operated and Maintained
by Lessor, the rental rate herein stated includes
the cest c¢f any and all repairs to and maintenanc:
and replacement cf the Equipment and any loss
therecf or damage thereto arising from any cause
whatsoever shall be borne by lLessor,

With respect to Non-Operated equipment, lessee

shall return such Equipment to Lessor in the condition
as when received, less normal wear and tear, but sub-
ject tc the above warranty of condition.

PAYMENT OF RENTAL: Rental for each preceding month
duriang the term of the lease shall be due and payable
within tcn (10) days after receipt of Lessor's
invoice therefor. Lessor warrants and certifies that
the rental rates and charges established herein arc
not higher than the standard rates paid in the
locality for similar equipment and service.

ABATEMENT OF RENTAL AND OTEFER CUHARCES:

No rental or other charges shall accrue respecting any
unit of Egquivpment (@) during any period while the zamc
is mechanically inoperable, cor fcr any other reascn
not caused by Lessee, while said unit is not oper:oting
in accordance with the terms herecf, or () after ihe
expiration or prior termination of the rental term
respecting said unit of Equipment.

DELIVERY OF EQUIPMENT: All Eguipment shall be

. geTivetrcd By Lossor to the place of use.

INSPECTION: Lessor may inspect the equipment at ony fape

during Lessee's regular business hours.

RETURN OF EQUIPMENT: Immediately upon the expiration
or prior termination of the rental term for each unit
of Eauipment under this Rental Agreement, such unit
shall be removed by Lessor frcm the place of use,

WARRANTY OF TITLE: TLessor hareby warrants that ail

the above described Equipment is owned by him and

that he has full power and authority to use and decl
with the same in accordance herewith and to enter into
this agreement.

COVERNMENTAL REGULATIONS: Lessor, its employees and
agents acting under its direction or control in tho
performance of this Rental Agrcement, shall at #1%
times observe and comply with all applicable laws,
statutces, rules and regulations of the jurisdiction

in vhich the equipment will be uséd, or any sub-
division or agency thereof, and shall likewise ohsorve
and comply with any and all rules and regulations of
L:ssee,

LIABILITY: In the performance of this Agrecment,

Lessor shall act as an independent contractor and not

as the agent or employee nf Lessee.
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With respect to egquipment Operated and Maintained
by Lessor, Lessor agrees to indemnify and save
Lessee free and harmless from all liens, claims,
losses, damages, injuries, and/or liabilities
howsoever same may be caused arising directly or
indirectly from the breach of warranty, acts or
omissions of Lessor, 'its agents or employees, in
relation to the Equipment or thc operation and/or
use of the Equipwent under this Rental Apreement
and Lessor further agrees to procure, carry,
maintain, and pay for insurance covering all of its
operations under this Rental Agreement, as follows:

Workman's Compensation Insurance as required by the
Laws of Jamaica; Comprehensive Public Liability
Insurance covering all of Lessor's operations
hercunder, with limits of not less than /20,000 for
injuries to or death of any one person and £40,00¢
for injuriss to or death of two or more persons in
any one accident, and /2,000 for damage to property
in any one accident. BSuch policies shall be in such
form and shall be issued by such insurance company
or companies as may be satisfactory to the Lessec.
Lessor shall provide Lessee with insurance certificates
in quadruplicate showing the above coverage and
containing the following statement:

"Ten (10) days notice of cancellation

or change will be given to Kaiser Bauxite
Compahy, Piscovery Bay, Jamaica, W.I. befcre
any cdancellation or change of policy will hLe
effective. The insurer waives any right tc
subrogation against Kaiser Bauxite Company,
its agents and employees, which might arise
by reasoh of any payment under this Policy.’®

The ?biigation to carry insurance as herein provided
shall not limit or modify in any way any other

obligations assumed by Lessor under this Rental
Agreement. ’

Lessor shall indemnify Lessee against any and all
claims for infringement of patents or use of patent
rights in connection with the use or operation of
equipment under this agrsement.

UNION CONDITIONS: Lessor agrees to abide by the terms
of all Iabour agreements to which Lessee may be a
party insofar as they may be applicable to the work

to be performed hereunder.

TERMINATION: The rental term of any one or more
units of Equipment under this Rental Agreement may
be terminated by Lessee or any time upon seven days
prior to written notice to Lessor.

ASST (NMENT: . Neither this Rental Agreement nor any of
the rights hereunder shall be assigned or transferred
in whole or in any part by either party without prior
written consent of the other.

ENTIRE AGREEMENT: This Rental Agreement shall
constitute the entire agreement between the parties

and shall supersede all prior negotiations, proposals
and representations whether written or oral."
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We make some preliminary comments on these “General

Conditions"”. They start off with a‘section headed '"Mechanical

Warranty, Maintenance and Damage," The objective of this section

is to secure to Kaiser a2 warranty fhat~the machinery rented is at
the inception in good condition and fit for its intended useu
(though this use is not set out on the front). It then has so to
speak two sub-sections: one dealing with machinery rented with an
operater, and the other with machinery rented simpliciter. These
clauses have been numbered 2 and 3. It is Clause 2 which creates
the problem in this case, and it will be examined in sbme detail
later on. It is Sufficient to say for the moment that it is aimed
at securing that the owner-operated machinery is maintained in
good working condition, by the owner. To anticipate slightly,
ccunsel for Kaiser argues that this obligation includesigbligation
on the owner-lessor to make good any damage to the machinery due
to the negligence of Kaiser or its servants or agents! The plaintiff{s
dispute that.

The next section deals with ""Payment of rental, " and is

unremarkable. It is followed by a settion "Abatement of rental

and other charges." It carries further the theme that rental dc:s

not accrue when the machinery has broken down, but it contains a

caused by the Lessee.” Prima facie this conflicts with the

assertion that Kaiser is not réspbnsible for negligente resuiting
in the breakdown of the machinery hired, and will be considered
in greater dépth with Clause 2.

There follow sections dealing with and headed Délivery of
equipmént, Inspection, Return of equipment, Warranty of title, and
Covernmental regulations.

There then follows a very long section headed "Liability'

and émbracing four long clauses which will be examined in greater

depth below. It is sufficient for the moment to say that in our

opinion they are designed to deal with the situation created by the
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fact that the person operating the rented machinery is an ‘employce of
the owner-lessor rather than of Kaiser, and that Kaiser is anxicus to

sce that it does not incur any liability through the acts or neg-

ligence of such persons, and that where it does incur such liability,

it is tc be indemnified by the owner-lessor, who is to carry
appropriate insurance for that purpose. Ccunsel for Kaiéér

argues that ihis secticn supports their contention that the owner-
lessor is to bear the loss; or indemnify Kaiser against loss that
may arise due to the negligence of Xaiser's own servants. No
suggestion is made by them as to the limits to which that indemnity
extends. The plaintiffs on the other hand argue that this secticn
supports their contention that Xaiser is liasle for the negligence
of its own servants, and they for theirs.

The remaining headings call for no special comment. They
include Union conditions, termination, assignment, and entire
agreement - a piovision aimed at seeing that the written agreement
is not superceded by alleged oral collateral agreements not reccrded
in 1it.,

The Law as to construction of exemption, exclusion,
limitations of liabilityg‘or indemnity clauses in such contracts
now falls to be considered, and will be follow 1 by a constructicn
~»f the disputed clauses in the context of this agreeent.

We were referred to a great many cases by counsel for both

sides, and it is proposed to look briefly at some of them and to

c¢nllect where possible suggested tests that gourts should follow in
dealing with this type of situation.
Two early cases may be noted en passant:

In Lilley v Doubleday (1881) 7 Q.B.D. 510, a Divisicnal

Court consisting of Grove and Lindley, JJ. held liable for loss

due to no fault of his own a warchouseman who had in breach of his
contract warehoused the plaintiff's goods at point A instead of the
agreed placé at point B. Fe had brocken his contract by dealing

with the subject matter in a manner different from that in which
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he contracted to deal with it. Consequently he was not able to
successfully set up that the goods had been damaged without his
fault. This case is an early forerunner cf a difficult line'of

cases described as cases of deviaticn or quasi deviation where

the breach of contract has been held to amount altogether to
complete non-performance of the contract.

Glynn v, Margetson (1893) A.C. 351 was a shipping case of

this type: in the shipping cases deviation from the agreed route
is treated as non-performance of the apgreed contract, and as
resulting in an inability to rely on exemption clauses inserted
to protect the ship cwner. The shipping deviaticn cases survive
still today, untouched, and regarded perhaps as being sui generis.
The case hasa more general relevance because 5f observations by
Lord Herschell to the effeét that in contruing instruments
containing such exempting clauses one must have proper regard to

the main intent and cbject of the contract, and 1limit the words

used in the exempting clauses having in view that object and intent.

Rutter v. Palmer (1922) 2 K.B. 87; (1922) All E. R. 367

(C.A.) was relied on by both sides, with special reference to tho
test suggested by Scrutton, L.J. at page 92. It reads:

"In contruing an exemption clause certain
general rules may be applied. . First the
defendant is not exempted from liability
for the negligence of his servants unless
adequate words are used; secondly, the
“liability of the defendant apart from the
exempting words must be ascertained; then
the particular clause in question must be
considered; and if the only liability of
the party pleading the exemption is a
1iability for negligence, the clause will
more readily operate to exempt him."

Atkin L.J. added:

"I accept the proposition that if a party
to a contract would exempt himself from
liability he must express himself in plain
words....."
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We were then invited to consider Beaumont Thomas v. Blue
Gtar Line (193%) 3 All E.R. 127, In this case a ship's passenger
hkad slipped on a section of corridor being cleaned and had been
injured. Fis ticket contained a clause that neither the ship,
the master or its agents should be held liable for less or damage
arising in certain specifically enumerated circumstances or from

any cause whatsoever. Did this clause exclude liability for

negligence in washing the corridor? In the Court of Appeal
S5cott, L.J. seems tc have adopted the apprcach indicated by’

Scyutton, L.J. in Rutter v. Palmer (supra). He noted that:

“"In each interpretation they had two
principles to guide them, (i) the rule
of construction contra proferentem, and
(ii) their natural reluctance to read
into 2 contract a release from the duty
of skill and care, unless quite unam-
biguous language made that conStruction
unavoidable." '

Lord Justice Scott went on to find that the only liability
to which the exemption clause in the contract could refer was one
for negligence, and that as (i) some meaning must be given, and
(ii) that no other meaning than an exception of liability for
negligence was left. This is an echo of Scrutton L.J.'s observation
that if the party putting forward the exemption was liable only
for negligence, then the clause would more readily be held to
cover negligence and operate to exempt him.

We were then invited to consider the words of Lord Greenc

M.R. in the case of Alderslade v. Hendon Laundry Ltd. (1945) 1

K.B., 189; (1245) 1 All E.R. 244. In a passage which has since
become probably the most cited passage in this area, Lord Greene

said at page 192:

"Where the head of damage in respect of

which limitation of liability is sought

to be imposed by such a clause is one which
rests on negligence and nothing else, the
clause must be corstrued as extending to

that head of damage, because it would other-
wise lack subject-matter, Where, cn the other
hand, the head of damage may be based on some
other ground than that of negligence, the




"peneral principle is that the clause rust

be confined in its application to loss
occurring through that other cause to the
exclusion of less arising through neglipence.
The reason is that if a rhntr!ctlng varty
wishes in such a case to limit his 1liability
in respect of negligence, he must de so in
clear terms in the absence cof which the

clause is construed as relating to a liability
not based on negligence,'

Less often cited perhaps is another quotation from

Lord CGreene's judgment, on the same page:

"It must be remembered that a limitation
clause of this kind only applies where

the damage, in respect of which the

limitation clause is operative, takes

place within the four ccrners of the contract.’

(This of course happened in Davies v. Collins (1945)

1 All E.R. 247 (C.A.) where the dry cleaner subcontracted out the
missing laundry and Lord Greene, M.R. kad iittle difficulty in
distinguishing the Alderslade case, and finding that the

Jefendant relyingz on thc Lxcmptlnn clause- Haf/”deviated” from the
&ontract and was not cﬁtltled to rclv on the ex emption‘clause.

The deviation had never been contemnlated uy the contract at all.

See also Alexander v. Railway Executive (1951) Z2 All E.R. 442).

We were then referred to the Privy Council case of Canada

Steamship Lines v. The Kine (1952) A.C. 192, (1952) 1 A1l E.R., 305,

and in particular to the tests laid down in that case by Lord

Horton of Penryton.J Affer‘citinw.the passage set cut earlier from

iord CrbeneeSJudwmuqt in. the Alderslade case, Tord Morton said

1t page 208:

"Their Lordships think that the duty of a
Court in approaching the consideration

- of such clauses may be.summarized as
follcws:

(1) If the clause contains language
~ which erpressly exempts the person
in whose favour it is made (hereafter
called '"the proferens’) from the
consequence of the negligence of his
~wn servants, effect must be given to:
that provision.,.........

Tes
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"(2) If there is no express reference
to negligence, the ccurt rust
consider whether the words used
are wide enough, in their ordinary
meaning, to cover negligence on
the part of the servants of the
proferens. If a doubt arises at
this point, it nmust bo resolved
against the proferens......

(3) If the werds used arc wide enoush
for the above purncse, the court
must then consider whether 'the
head of damage may be based on some
ground other than that cf ncwllﬁenceg'
tc quote again Lord Greene in the.
Alderslade case. The ‘other groumd’
must not be so fanciful or remote that
the proferens cannct bc supposed to
have desired protection against it;
but subject tc this gualification,
which is no doubt to be implied from
Lord Creenck words. the existence
of a possible head of damage other

than that of negligence is fatal to

the proferens even if the words used
are prima facie wide enouzh to cover
negligence on the part of his servants."”

w !

The three tests sugpesmdﬂnﬁLord Mmrﬁnn have been adopted

and applied by the }Jusc of ‘Lords sin Sﬁlth v. B.M:B. Chrysler

{(Scotland) LtA._ﬁ,oouth Wales JW1tcPoear Co.;ltdi'{1978) 1 W, LT

165; (1978) 1 All E.R. 183 (1973) u.C. (} L.) 1 (which sets out the

argument), and also by the same Court in. A11sa Cralw Fishing Cc.

Ltd, v, Malvern Flshlng Co. Ltd % uecur:cnr {qcotland) Lid,

(1983) 1 W.L.R. 964; (198%) 1 nll B.R 101 $0m tlmes callﬂd the

second Securicor case) and 1n both the Court of Apneal and ‘the

touse of Lords in Gecrge. 1tchell (Crusterhﬂlll,Ltd v, Finey Look

Geeds Ltd, (1983) 2 A;C;Q 93 (and (1983) 0.2, z84) Lcrd Morton's

suggested tests have thus surviveg th Tsterm’ in Phote Production

Ltd. v. Securicor Trqnsport Ltd (2980) A.C. 827 (1980) T All E.:.
556, (Now called Securlcor No. 1).1' | |

The dicta and tests that we have ‘been diséussing deal winh
exclusioﬂband\éXemptiéﬁ diéuééé““vTHAréfareNHOWQvef two other

types of ¢lause, the innpmnlty L11u¢n and the limitation of

iiébiliﬁyjelaﬁse,’~Théf1attefjﬁ§ﬁéé in issue in this case, but was

considered recently by this Court in Farbour Cold Stores Ltd. v.
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Chas . Ramson Ltd. et al, (Supreme Court Civil Appeal 57/78:

Judgment 22nd January, 1682). As to limitation of iiability clauses

it is only necessary to say that in the Ailsa Craig Fishing Co,

Case (1983) 1 W.L.R. 964 Lord Wilberforce remarked at p. 966H:

"Clauses of limitation are not regarded by

the courts with the same hostility as clauses
of exclusion! this is because they must be
related to other contractual terms, in
particular to the risks to which the defending
party may be exposed, the remunerating whith
he receives, and possibly also the oppertunity
of the other party to insure.....”

As tc the normal, if there is such a thing, exclusion
cf liability clause, Lord Wilberfcrce said at the same page;

“Whether a clause limitins liability is
effective or not is a auestion of construction
of that clause in the context cof the contract
as a whole. If it is to exclude liability for
negligence, it must be monst clearly and
unambizuously expressed, and in such a contract
as this, must be construed contra preferentem.”

The significance cfthis remark lies of course in the fact

that this was said subsequent to Securicer no 1, which clearly

established that in all cases (except the deviation cases) the
Courts are concerned with the construction of the clauses in the
light of the contract as a whole. See too Lord Fraser of Tully-

belton in the same case at page 970, where he cites the Canada

Steamship lines case and Emith v. U M.B. Chrysler (Scotland) Ltd.

Turning to the indemnity clause cases; as distinct from

the exclusicn or exemption clause cases, we have a situation in
which the "proferens' as Lord Morton cnnveniently terms the perscn
seeking to rely on the clause excluding liability, is not merely
arguing that his liability for the negligence of his servants has
been excluded, but is seeking positively to make the other party
pay for such liability, and to indemnify him against a 1liability
that is primarily ris own!

Such a case was that of The Carlton (1931) P. 186. 1In

this case the plaintiff*s ship was being towed through a cutting
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by tugs operated by the defendant, the Port Autherity, under a

contract which contained a clause by which the owners of tcwzd
ships agreed to undertake to indemnify and hold harmless the

Port Authority (which supplied the tugs) dgainst all claimsfor or
in respect of ... loss or damage cf any kind whatsoever and howso
cver and wheresoever arising in the course of and in connection
with the towage ... and whether such loss iniury or damage be
caused or contributed to by any negligence, default or error in
judzment on the part of any officers or servants whatever of the
?ort Authority. A more sweeping and all embracing clause is hare
to imagine! In the course of the towage cther servants of the
Port Authority who controlled the passage cf ships through the

cutting, negligently allowed another ship to come through from the

Caught midway in a passage not wide enough to allow both ships
to pass one another, plaintiff's ship trying to avoid the other
struck the side of the cutting and was injured. When sued, the
defendant relied on the indeﬁnity clause and denied any liabilisv
to plaintiff. They alsc counter-claimed feor damape to the cutting
when it was struck by plaintiff’é ship. BRBatesomn, J. found for th.
nlaintiffs. Fe held that that the clause did not prevent the
=laintiff recovering for damage to his own shirn, it amounted to an
indemnity to protect the Port Authority from third party clainms,
not cldaims made by the hirer of the tugs. The claim did not ariss
cut of the towage but out of the quite separate acts of negligence

by other staff who had neqligently'aIIGWed the other boat in froo

the other end. The words used nv the Port Puthorlty did not proiect

them from the type of nec 1lcence that had Here occurred. Batesoxn

e
[}

J. had regard to the aim OF tho clause und the contuxt in which it

occurred, despite the sWeeplng nature of the wordlng.
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A similar situation arose in The Canada Steamship Line

case in which the tests propounded by Lerd Morton have been noted
above. Here the Crown lezsed a freight shed tco the plaintiffs
under 2 lease which provided that the lazssee should not have any
claim against the lessor for damage tc his pgoods in the said shed,
together with an indemnity clause under which the lessee shall at
all times indemnify the lessor from and against all claims by
whomsoever made in any manner based upon or attributable to the

t
lease, or any action taken or things done by virtue ofr it,

Fere three emnloyees of the Crown were repairing the shed
at the request of the plaintiff lessees, when due to their
nezligence in using an oxy-acetylene torch tc drill a hole  (instead
of using a drill) sparks fell on to material stored in the shed
which caught fire and burned it down with all its contents., These
contents included goods being stored by the plaintiffs for other
persons, Plaintiff sued the Crown by a petition of right, for the
damage to his own goods, to which the Crown replied by relying not
only on the clauses said to exclude their liability, but also claired
an indemnity, that is required the plaintiffs tc pay tc the other
rersons whe had stered goods in the warehouse the value of the puuds
which the Crown's Servaﬁts had destroyed by their necligence., 'Tnc
result contended for was that the plaintiffs would not.only have
received no compensation for their cwn gcods lost, but were to poey
for the r20ds of others which had been destroyed due tc the
negligence of the Crown's own servants. Lord Morton observed at
page 211:

T if the Crown's contenticn as to this

clause is correct, it imposes a very
remarkable and burdensome obligation on the
company. Fowever widespread may be the
destruction caused by the neglicence of the
Crown's servants in carrying cut the Crown's
obligations (tc repair) the whole of the
damage must be paid for by the company ....

Such a liability for the negligence of cthers
must surely be imposed by very clear words,
if it is to be imposed at all.”
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Lord Morton applying the tests he had provounded ¥found
that the words used were not apt to exclude liability: the words
used even if wide enough to include negligence could covér.éther
heads of liability, and the indemnity clause alsc failed to impose
in clear terms the burdensome obligation already described.

So far as these indemnity clauses g we were also referrcd

to the Fouse of Lords decisior in Smith v. U.M.B, Chrysler

(Scotland) Ltd. and South Vales Switchvear Co. Ltd. referred to sarlier,

In this case the plaintiff was a workman whc was an employee of
The South Wales Switchpear Coy and brought an action against the
defendant U.M.B. Chrysler (Scotland) Ltd. for perscnal injury
arising ocut of theif negligence and breach of statutory duaty. The
defendant joined as Third Party the Switchgear - Company. They had
smployed that company to do certain electrical work for them at
their plaent, under a contract which contained a clause in which
the Third Party had undertaken to indemnify Chrysler against (a}
all losses and costs incurred by reascn of Switchpgear's breach of
any statute etc. (b) any liability, loss, claim or proceedings

whatsoever under any statute or common law (i) in respect of per-

sonal injury to or death of any person whomsocever, (i1i) in respect

of any injury or damage whatsoever tc any property real or perscanal

arising out of or in the execution of this order. The supplier
(Switchgear) will insure against and cause all subcontractors tc
insure against their liability hereunder. The touse of Lords
rejected Chrysler’s claim tc be indemnified against the claim made
by Smith in respect of negligence on the part of Chrysler's own
servants. Their Lordships applied to this indemnity clause the
three tests suggested by Lord Morton in the Canada Steamship Lines
case for construing of exclusicn or exemption clauses generally.
Viscount Dilhorne observing however that a heavier burden lay on
the proferens seeking to establish that the other party to an
zpreement had agreed te indemnify him against liability for his

negligence and that of his servants than when he is merely seeking
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to establish exemption from liability for his nezligence. Fe
cited with approval the observation of Buckley, L.J. in Gillespie

#ros. § Co. Ltd. v. Roy Bowles Transvort Ltd. (1973)10.B. 400 at

419:

"It is however, a fundamental ccnsideration

in the construction cf contracts of this

kind that it is inherently improbable that

one party to the contract should intend to
absclve the other party from the consequences
of the latter’s own neglizence. The intention
to do so must therefore be made perfectly
clear, for ctherwise the court will conclude
that the exemnted party was cnly to be free frow
liagbility in respect of damage occasioned by
causes other than negligence for which he is
answerable,”

Lord Dilhorne further observed:

“.ov...when considering the meaning of such’

a clause one must, I think, regard it as even
more inherently imprcbable that one party shoula
agree to discharge the liability of the other
party for acts for which he is responsible. In
my opinion it is the case that the imposition by
the proferens on the cther party of liability

to indemnify him against the conseguences of
his own negligence must be imposed by very clear
words...."”

Lord Dilhcrne fcund the clause here inadequate tc meet
that test. Further he found that the language used was intended
to make it clear that the respondents were to be indemnified apainst
1iability to third parties in respect of acts or cmissions of the
appellants and their servants. In other words that the clause wa:
meant to give indemmity tc Chrysler in case of any liability to
third parties imposed on them by reason of Switchgear's acts or
omissions, and was not designed to cover indemnity fcr their own
negligence.

Lord Fraser's speech, which was approved by all their
Lordships was to like effect. Ye observed that the word “whatso-
ever'" was no mere than a word of emphasis and could not be read as
an express reference to negligence. This accounted for the first

test propounded by Lord Morton. Applying the second test he canme

to the conclusion that the words were meant to cover cases in which
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the actions of Switchgear's employees had involved Chrysler in
liability, and not cases in which Chrysler's own emplcyees had
invelved it in liability.

Lord Xeith came to the same conclusiom,

In the result then what is involved i these cases is the
construction to be given to the clauses, bearing in wind the
unlikelihocd of parties agreeing to releasing in advance their
claims tc recover in negligence, if any, arising cut of acts or
omissions committed against them by the parties with whom they have
contracted, and bearing in nmind that it still more unlikely that
they would undertake tc snswer for the liability for faults of
the other contracting party injuring third parties.

Appiying the three tests suggested by Lord Morton and the
considerations expressed in cases like the South Wales Switchgesr
case, it is abundantly clear that so far as the clauses in the

instant case falling under the caption *Liability" are concerne?,

clauses 11 to 14, what is being dealt with is the possibility of
Kaiser incurring liability te third parties arising ocut of breachues

committed by the lessors., Indeed the clause most concerned, cliausc

12, speaks of indemnifying Xaiser against liebilities "arising.

directly or indirectly from the breach of warranty, acts or omissic

of Lessor (Consclidated Engineers Ltd.) its agents or employees.”

dothing could be clearer. There is no mention or even suspicion of
2 mention of XKaiser beins indemnified in respect of its own
negligence or that of Kaiser employees, whether.to third parties

or to the lessor.

In order to nrotect the indemnity to Kaiser the lessoar is
required to insure. One can certainly insure against one's owx
acts of negligence, or that of one's staff, but it would be well
nigh impossible for a relatively small local enterprise to insure
against liabilities that ¥aiser might incur. Further one shoul:l
ask against what liabilities of Kaiser? Wherc would one draw the

line? It is to be noted that the clause requires the Lessors "'to
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wrocure, carry, maintain and pay for insurance covering all of its

operations under this rental agreement.” This has nothing to do
with Kaiser's operations, whether under this rental agreement crv
otherwise. The fiithest that can be said is that in the event of
Kaiser being at fault, jointly with the lesscrs, the insurance
company is to waive any right to subrozation against Kaiser,
further be it noted that the insurance is not “comprehensive”
insurance relating to the tractor itself, what is envisaged is
insurance in respect of workmen's compensation, covering the lessors®
oﬁn employees, and insurance against injuries to third persons
caused by the operation of the tractor.

Turning to consider the effect cof Clause 7, as modified
by Clause 5, what does Clause 2 provide? It falls under a section
neaded "Mechanical warranty, maintenance and damage,”" and on the
face of 1t is concerned with seeing that the lessor maintains his
zguipment in good order. It states "any loss therecof or damage
thereto arising from any cause whatsoever shall be borne by the
lessor."” Had it been desired to show that Yany loss or damage"’
to the equipment included loss or damage inflicted by the lessce
Kaiser, or its servants or agents, nothing would have been simnler
than to say so.

It is clear that exclusion for the neglisence of Kaiser
or its servants has not been expressly mentioned. We were referrad

to the judgment of Buckley, L.J. in Gillespie Brothers § Co. Ltd. v.

Poy Bowles Transport Ltd. (1973) 1 0.B. 400 where at page 420 i

applying the three tests laid down by Lerd Mcrton tc a case in
which the indemnity clause read “The trader shall save harmless
and keep the carrier indemnified against all claims or demands

whatsoever by whomsoever made...." Buckley, L.J. held that the

addition of the word "whatsoecver" signified that the indemnity was
intended to extend to 211 ciaims and demands, withcout exception aund
that this ueant that claims including claims for negligence couid

be said to have been expressly mentioned and so satisfied the fircst

e
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of Lord Morton's tests. This finding was however expressly over-

ruled by their Lordships in the South Wales Switchgear case.

fee Viscount Dilhorne at page 169: "To satisfy that (test),

there must be clear and wumistakable reference to neglisence.” Soce
also Lord Fraser at pages 1772-173: "I am unable to agree with

the learned Lord Justices’s conclusion that the clause contained
“an agreement in express terms’ to indemnify the proferens. I do
not see how a clause can "expressly' exempt or indemnify the
nroferens against his negligence unless it contains the word
‘"nezligence’ or some synonym for it..." Pe went on to add that
the word "whatscever” was “no more than a word of emphasis and it
cannot be fead as equivalent to an express reference to negligence.”
In our wiew the words in Clause 2 do not satisfy the first test
nroposed by Lord Morton. And this was later conceded by

Miss Hudson-Phillips for Kaiser. She relied on satisfying the
second and third tests.

As to the second test, can it be said thet though there
is no express reference in the clause covering negligence, the
words used are (a) sufficiently wide to embrace it, and (b) to
refer to the third test that there 1s no other liability other than
negligence to which they could refer?

We think that the clause fails both the second and third
tests; read in the context of Clause 5, what is the situation? 1If
the machinery is not kept in condition fit for doing its work, both
Clause 3 on the front nage and Clause 5 on the back page provide
that no rental shall accrue, but Clause 5 adds "or for any other

reason not caused by the lessee.”

This can only mean that rental will accrue if the machine
is inoperabtle due to the fault of the lessee, and if that is so then
what happens to the suggestion that Clause 2 is so wide that the
lessor is obliged to remedy at his own expense and without recourse
damage rendering the machine inoperable due tc the negligence of

the lessee?
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It should be remembered that the machine may be rendered
inoperable due to the fault ¢f Kaiser for reascns other than
negligence in the ordinary sense. By Clause 2 on the front page thc
lzssee undertakes the responsibility of supplying fuel and lubri-
cants. If these are not supplied the machine cannot operate.

Further it is clear that apart from a duty of care owed
Lo the lessor in tort by Kaiser, Xaiser owed to the lessor duties
under the contract. The exclusion clause, if it were to be
considered such, can therefore apply to duties other than that in

negligence. On this score the remarks by Scrutton; L.J. in Rutter

v. Palmer, Lord Creene in the Alderslade case and Lord Morton in

the third test would become applicable. This is clearly illustrated

by a case, ncot cited to us, but which is referred to in all the

testbooks dealing with this topic, White v. John Warwick § Co. L%d.

(1953) 2 A1l E.R. 1021. The case is a converse to the instant
case, but the principle is clear. There the defendant hired to the
plaintiff, s news-agent, a tricycle used by him and his staff for
delivery of newspapers. There it was the Owner or lessor of the
vehicle that produced the contract form for the news-agent to sign.
That form, the contract of hire, provided: "Nothing in this agrees-
ment shall render the cwners liable for any perscnal injuries tco
the riders of the machine hired.”™ It was held that the clause

relieved the owners of the tricycle only from liability under the

contract, but not from liabiiity in tort, and they would be liable

in negligence if it were established. The case was a Court of Anscal

decision given shortly after the Alderslade case, and Lord Greene's

observations were duly cited. The Court noted that there were two

nrossible liabilities involved, a liability in contract, and separate

and apart from that a liability in tort, in negligence, applying

the principles in Donoghue v. Stevenson. Accordingly in construing

:he exemption clause, the Court held that it relieved against the

liability in contract, and that the words used were not sufficiently

clear to relieve against 1iabi1ity in negligence.
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. The accident had occurred because the saddle of the

tricycle came loose and threw the rider. Singleton, L.J. observe:s:

"In the circumstances of the present case
the primary object of the clause, one would
think, is tec relieve the owners from lia-
bility for breach of contract or for breach
of warranty. lUnless, then, there be clear
words which would also exempt from liability
for neglirence, the claus~ ought not to be
construed as giving absoluticn %o the owners
if negligence is “xoved against them."

Penning, L.J. (as he then was) said:

“In the present case there are two possible
heads of liability on the owners, one for
negligence, the other for breach of contract,
The 11ab111ty for breach of contract is more
strict than the liability for negligence. The
owners may be liable in contract for supplying
a defective machine, even though they were not
negligent. In these circumstances, the
exemption clause must, I think, be construed
as exempting the owners only from their lia-
bility in contract, and not from their lia-
bility in negligence.' :

In the result we do not think that Clause 2 can be read
as exempting the lessecs (Kaiser) from liability in negligence,
particularly when the words 'mot. caus ed by the LeSSLA” appearing
in Clause 5 are taken'intbfacdount, In our opinion White, J. wa:
perfectly correct. in finding ;hat this.was not an exemption‘clausm
favourable to the defendant, and that"thefé:Was nothing in the
document to indicate explicitly that the liability of the lesses¢
was being adverted to or being excluded.

It has not been ﬁeccssary to c0n51der whether the act of

negligence alleged ip §tarting\the cOnveyor belt while_the'tractor

was still inside the dbmevmn such as tq‘amount_tb a departure from

the contract, cr to useTthe:phraseﬂwhich at one time gained

considerable suppoft‘in this area of the law a fundamental breach,

or breach of a fundamental term. That line of argument was prezsod

_’or canvassed before White,rJu‘in the Court below, but was tacitly

abandoned in view of the House of Lords' decision in Securicor No.

1
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It may perhaps be o0f interest to notice that despite that
decision the Parliament of the United Kingdom has recently introduced
a number of pieces of legislation relating to attampts to exclude

mebQSiC liabilities by unfair exemption clauses, see for example
\ixkhe Unfair Contract Terms Act, 1¢77, discussed in Cheshire -and
Bifoot on Contract, 10th Edn. (1981} at pages 158 et seq. See also

the judgment of Lord Denning, M.R. in the Court cf Appeal in Gecrge

Mitchell (Chesterhall) Ltd. v. Finney Lock Seeds Ltd. (1983) Q.B.

284 at pages 294 et seaq.
The appeal will be dismissed, the judgment of the Court

below affirmed, with costs to the respondent to be taxed or agreecd.




