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By his will dated 28th January, 1944, Richard Boweu devised his
estate of T} acres to his wife, the defendnnt in this action, ff)r life,
and she was in possession on the date of the brespass complained ol

in this action.

The parcel of 62} acres which was conveyed to Sarah and Rebeeca
Bowen was, on 13th IFebruary, 1920, conveyed by them fto Huberb

Morris Davis and has since passed to the plaintiff. The plaintiff said

in evidence that in 1920 when he entered into possession of this land,
the ‘Reserved Road'’ was in standing wood and that o enber his land
he used another road which went through Richard Bowen’s land, bub
that as a result of the objections raised by Richard Bowen, he, the
plaintiff, cleared the area marked on the plen a3 a '‘Reserved Road”’
and that he then made a road over its surface and that he has enjoyed
the exclusive uger theveof ever since—nsmely, for a period of up-
wards of thirky years, and that throughout this period the wire fence
which the defendant ecaused to be cut, has marked the southern bound-
ary of the reserved road against the land the defendant occupies, and
thab this wire fence is thevefore the party line between the defendant’s
land ond the rond, and that he, the plaintiff, has astablished bitle to
the soil of the road under the Iimitation of Actions Law. .

The Resident Magistrate in his ressons for judgment stated: I
concluded that in law the plaintiff would have acquired the fee simple
in the soil of the roadway by virtue of long possession therveof by his

predecessors in title and himself.”
¥

This eonclusion of law wad challenged befove us by the appellant's
counsel. Tt was submitted that the available evidence—viz. exhibit
5 and the plan annexed to it—show that the roadway was a reserved
voad and that the plaintiff's predecessors in title had either an express
or implied grant of an easement over it and that the fee simple
remained in Richard Bowen and passed with bis estabe fo the defend-
ant; that the plaintiff has failed o show any abandonment of the soil
of the roadway by Richard Bowen and thab the acts by which the
plaintiff claimed a preseriptive title were all clearly referable to the
maintenance and enjoyment of the sasement,

In Leigh v. Jack (1880) 5 Exch. Div. 204, it wag held thab acts of
user commibted upon land which are consistent with the purpose to
which the owner intended to devote i, do not amount to a dispossession
of the owner, and are nob evidence of discontinuation of possession by

him,

In Huggett v. Miers [1908] 2 K.B. 278, at p. 988 Sir Gorell Barnes,

P., spid:—
*‘TI% ig clear that, as a general rule, the grant of an easement
imposes no obligation on the owner of the servient.tenement to

TUE JAMAICA LAW REPORTS [6 J.L.R.]

do anything in the nature of repair. Anything that may be
requisite for the enjoyment of the easement by way of repair
g_aust IF?' done by the owner of the dominsnt tenement for
imself.

In Sack v. Jones [1925] 1 Ch. 285, Astbury, J. s P. 241 quoted
with approval from the judgment of Mellor, T, in Colebeck v Girdlers’
Co., 1 Q.B.D, 234, gt p. 241:— '

“It may bs open to doubt whether the support of the plaintiff’s
house and the party wall was, strictly spealking, in the nature of
an easement or nob, but assuming that the right of support in
this ease is in the nature of an eagement, founded on implied
grant, it is well established that thers is no obligation to repair
on the part of the owner of the servient tenement, bup the owner
of the dominant tenement must repair, and that he may enter
on the land of the owner of the servient tenement for that
purpose.’’ -

In the circumstances of this case, the acts of the plaintiff in clearing
and maintaining the roadway in question ave all referable to the ease-
ment he enjoyed and ave consistent with the intention of the grantor,
and as there i8 no evidence of abandonment by Rickard Bowen or the
defendant of the soil of the roadway, they have not been dispossessed
and the plaintiff has not prescribed title to it Consequently, the

" defendant was not trespassing on her own land when she admibted a

fruck on it or cub fhe wire fence which stood bebween' two sections
of her own land.

For these reasons the plaintitf's action fails and the defendan$ must
have her costs of this appeal which we fix at £12, and in addition her
costs in the Court below, 10 be taxed. '

Solicitors:  Avmastrong for the appellant; G. H. Campbell {for
the respondent. .

3 C.ATB. 420
KAMECEA v, ZIADIE

Landlord and Tenent—Commercial  premises—Sub-leage—0Order for recovery of
pogsession  mgainst tenant—Recovery of possession against  sub-tenani—Rent
Restriction Law, Low 17 of 1944, 5. 17,

Court of Appeal—Principle governing review of Judge's fndings—Trial by Judge
alone—Question of fact.

L was the tenont of comunercial premises in Kingston and .the raspondent
was her sub-tenant of a part of the building. 'The appellant bought the
premises and obtained an ejectment order against I, who informed the
reapondent of the order befors she, I, surrendered possession of that portion
of the premises cecupied by her. The respondent obtsined a apirit licence for
the premises. Hhe siated in evidence at the trial that the appellint consented
to her remaining in possession of the rooms she occupied wntil she obtained
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suitable premises to which to tronsfer her licence, although mo rent wes
fixed for her occupation. Correspondence from her solicitor and further
particulars of her clnim showed that the respondent hatd told him that her
sub-tenancy had been created with the appellant's knowledge and permission
and thab, consequently, she was a statutory sub-tenant. As the reapondent
2id nob vacate the rooms she occeupied, the appellant attended on her with
two constables, the warrant of ejectment, signed by a Clerk of the Couria
and issued in respect of the complaint of the appeilant sgainst I was read
to the respondent, her goods were rTemoved from the premises, and the
appellont look passession of hab portion of the premises occupied by her.

The Resident Magistrate accepted the respondent’s svidencs, appatently
diaregarding the inconaistencies cresied by her solicitor's letters and the
particulars he supplied, snd decided that the respondent was a bare licensee
entitled to reasonmable notice belore she was diapqssessad, and he awarded
her damages.

Hrup: (1) Although a Court of Appenl does not lightly intorfere with the
findings of fach of a trial judge, when it is satisfied that they are erraueous,
it ig ite duty to correct the error. As the respondent's evidence was
inconsistent with her case as seb up by her solicitor, and as she wus 8
digoredited witness, the finding of fact by the Resident Magistrate was set
aside.

Yuill v. Yuill [1945] P. 15, and
Watt 9. Thomes [1947] A.C. 484, followed. )

{2) 8. 17 of the Rent Bestriction Law, Law 17 of 1944, in only
applicable when the relationship of landlord ond temant exiets. That
relotionship does nob exist between the original lundlord end the sub-tenant.
As the respondent was o sub-tenant of Ii, when L's tenancy was determined,
the respondent's rights also cessed, as the relationship of landlord and
tenant did not exist between the sppellant and the respondent. The
respondent was unable o rely on s, 19 (3) of the Rent Restriction Law, as
thab sub-oection applies only to protect the inferest of a aub-tegant of a
dwelling house. The raspondent therefore became & trespuseer.

Hylton (Lord) v. Heal [1021] 2 K.B. 488, ond
Dudley and Districi Bensfit Building Socicty v, Emerson and Another

{19491 Ch. 707, followed:
per curinm: A warrent to give possession of & lenement issued under s. 46
of Cap. 364 must be signed by bhe Resident Magisbrate or by the Justices
who determined the complaint. Thers is no suthority for a Clerk of the
Courta to aign such a warrant.

Arpgal from the judgmeﬂt of Grosett, Resident Magistrate (Ag.) for
Kingston, '
Appeal allowed. Judgment entersd for the defendant.
Blake for the appellant.
Manley, Q.0., for the respondent.

1954. September 18: The judgment of the Court (Carberry, C.J.,
Tennie, J. and Clare, J. (Ag.} )} was read by the Chief Justice.

The astion out of which this appeal arizes was filed by the plaintiff-
respondent on the 19th May, 1952, for trespass. In the particulais of
claim it wag alleged that on the 2nd May, 1960, the defendsnt and his

THE JAMAICA LAW REPORTS [6¢ JL.R.|

servants, or agents, forcibly entered that part of 4 Spnanish Town
Road which the plaintiff accupied as a tenant and foreibly ejected her
and her property therefrom, whereby the plaintiff sustained injury,
suffered loss and incwred expense. C

In compliance with a request from the solicitors of the defendant-
appellant, the respondent’s solicitor on Oth September, 1952, filed
“Further and Better Particulars’ of the plaintiffi’s elaim and stated
that the part of the premises oceupied by the respondent consisted of
two rcoms on the lower floor and thres rooms upsteirs; that the
eontract of tenancy was entered into with Iris Lampart and ib
commenced on the 12th January, 1948, and when Mrs, Lampart
moved out in March, 1960, the respondent became a statutory temant
of the appellant, and that the injury and loss complained of were the
entry by the appellant info the premises in disturbance of the
respondent’s quiet enjoyment thereof,

The action cams up for frisl on 20th July, 1953, before a Resident
Magistrate for Kingston, and when the respondent’s case was opened
ker counsel stated that her ceoupation of the premises was based on
her claim to be a statutory temant, which had been pleaded, and the
further elaim whish had not been mentioned before, that she was also
a tenant by virtue of a contract enbered into with the appellant.

The respondent’s cass, shortly stated, follows:

Mrs, Lampart, the respondent's sister, was tenant of 4 Spanish
Town Road and the respondent was sub-tenant of a room upstairs in
which she lived, Martin Brown was sub-tenant of a room downstairs
in which he conducted a bar. The respondent hought Brown's
business, his stock in trade and fixtures on 27th April, 1949. DBrown
was made a bankrupt on his own petition on 6th May, 1948. The
respondent, on buying Brown’s business, became her sister's sub-
tenant of that room as well as of two addibional rooms upstairs, and as
she—the respondent—was unable to get a spirit licence for the bar
immediataly, she used the room downstairs temporarily for a cold
supper business. About February ov March, 1949, the appellant
bought the property and Mrs. Lampart told the respondent that she
had heen ordered by the Court to surrender possession to the appellant
by the 31st March, 1950. The respondent told the appellant what she
had lesxnt from her sister and explained that she had just been granted
a apirib licence for the room downstairs, effecbive as from 1sb April,
1950, and asked him to allow her o occupy that room until she got
other premises to which she could transfer her spivit licence. The
appellant agreed to this and told her not to keep the room beyond the
end of the year, and asked her ¢ surrender to him immediats
possession of thg rooms she ocoupied upstairs; thia sﬁék-ggreed to do.

: .
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The amount o be paid by her as rent was nob agresd on and the
appellant said he would advise her of this later. Shorbly after this
she delivered the keys of the rocom upsbairs to a policeman senﬁ‘by
the appellant, whe asked her for the key of the room downsbaivs as
well, hut she did nob give it to him because of her agreement with

‘appellant. Mrs. Lampasrt surrendered to the appellant the keys of

the rooms which she—Mys., Lempart—had occupied. Aboub Tth or
9th Apuil the appellant informed the respondent that he had discovered
the relationship bebween her and Mrs. Lampart and that as he bore
ilt will for Mrs. Lampart she could not occupy the bar any louger.
On 2nd May, 1950, the appellant attended at the premises with two
policemen and about s dozen men; a tonatable read a warrant of
possession to her, her sfock was moved into the yard, the appellant
locked the boar room and retained her fixbures.

The appellant’s case was that he bought the properly aboub
Hebruary, 1949, and he served notice to quit on Mrs. Lampatt, but as
she disregarded it he obtained an order of possession from the Court,
effective on 31st March, 1960. Mrs, Lampart gave him some keys of
tha building and said he would gef the remaining keys lsber. The
nexb day the respondent called on him and told him she had applied
for a spirit licence for the premises snd asked him to venb her the
room dowanstairs. Fle refused to do this, and he explained that he

meeded the entire building for his purposes. As he did nob geb the

remaining key of the building he interviewed the Clerk of the Courts
and the police and later he obtained s warrant for possession; he
abtended ab the premises with two constables and two of his storemhen,
thab the latter vemoved the vespondent’s goods from the room and
pub them in the yard and he looked up the room. The respondent
never said any thing to him aboub fixbures at any fime and he was
emphatic that he never nagreed that she could oceupy the room
downstairs, or any other room in the building.

In his reasons for judgment the Resident Magistrate wrobe:

I acoepted the evidence of the plaintiff Kamecka thab she
saw the defendant Ziadie who agreed that if she gave him the
room upsbaivs she could keep the shop umtil she got & place fo
transfer the licence but he asked her not to keep it for a whola
year, and thab in sccordance with this arrangement she gave the
keys for the reom upstairs to the policeman who firsh came to
her on behalf of the defendant.

9. I believed the evidence of the plainkiff that the defendant
came to her shortly thereafter and informed her that as Mis.
Lampart and herself are sisters he wouldn't allow her to stay
again because of the way in which Mrs. Lampart had freated
him,

3. I came to bhe conclusion that the effect of the agreement set
out in paragraph 1 liereof was o male the plaintiff the licensee

- of the defendant.’’ .

THE JAMAIOA LAW REPORTS [6 J.I.R.]

The Resident Magistrate went on to say that he was of opinion that
even ns a hare licensee the respondent was entifled to reasonable

notice. He rejected the defence which had been raised that the.

warrant protected the appellant, and he stated although he was
eonvineed that the respondent had bought the fixtures from Brown,
he had not been satisfied of Brown’s title to them. Has awarded the
respondent £50 damages.

For the appellant it was submitted before us that the finding of
fact that the respondent -agreed with the appellant in March, 1950,
to permit the respondent to oceupy the bar until she got a placs to
which to transfer her spirit licence was unreasonable in the light of
the evidence, and that the Baesident Magistrate had failed to consider
the significant differences in the respondent’s case as put forward
originally and that presented at the trial, or that if he did consider
these differences, he had failed to dvaw the eorrect inferences from
them.

We now examine the facts on which this submission was based.

On the 5th April, 1950, a few days after tho agresment in question
was alleged to have been made, the respondent’s solicitor wrote to the
respondent ag follows: —

“I have been consulted by Mrs. Evelyn Kamecka who is now
your tepant of a part of premises situate at 4 Spanish Town
Road, Kingston. My instructions are that my client rented the
part of the premises occupied by her from Mrs. Iris Lampart
wibth your knowledge and permission. It appears that. Mrs.
Lampart has surrendered her tenancy, and a8 you arve no doubt
aware in such circumstances the sub-fenant then becomes your
tenant.

My client requested me to write you this letter in order to
make the legal position plain in view of the fact that she feels
fhat you have heen under a misunderstanding. She states thab
you told her that since Mrs, Lampart has terminated her tenancy
you were at liberby to require her to vacabe the premises. This is
of course incorréet, and I write you this letter with a view to
avoiding any unplessantness which might otherwise ensue should
you attempt to remove her forcibly from the premises as she
states you have threatened to do.”

"Thers is no reference to the alleged agreement in this letter or in
the further letter from the raspondent’s solicitor to the appellant dated
16th May, 1950—three days before the action was filed. It is observed
that the respondent’s solicitor served nofice on the appellant’s solicitors
to produce both these letbers ab the trial.

In. the §m~ﬁiculm’s of claim filed with the plaint on 19th May, 1550,
thers is an allegation that thie respondent occupied the premises as s
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Counr of  tenant. On the 30th Aupgust, 19523, the appellant’s solicibor served a
Af;;f" raquest for further and better particulars on the respondent and, in
— particular, he wanted to know:
K“.?iom *3, The particular part of premises which it is alleged is
Zrapm oocupied by the plaintiff s tenant.”

Caraenny, C. . Mg thig the respondent’s solicitor replied:

‘8, The part of the premises ocoupied by the plaintiff as tenant
consists of two rooms on the lower floor and three rooms upsbaira
of No. 4 Spanish Town Road in the paish of Kingston used by
the plaintiff as a favern.”

The next question asked by the respendent’s solicitor was:

4. With whom was the contract of tenancy entered into and
the name and address of such persons.”

The reply was:
4, The contract of tenancy was entered info with Mrs. Iris
Lampart of 24 Spanish Town Road.”

‘The next question was:
‘6. The date when the slleged tenancy commenced and the
terms thereof and the amount of rental if any and to whom paid.”

To this the respondent’s solicitor replied:
“5. The date of tenaney commenced on 12th January 1948
and when Mrs. Lampart in March 1950 removed, the plamtifi
hecame & statutory fenant of the defendant.”’

It ig therefore quite olear from the letters of the respondent's
solicitor and the parfieulars which he supplied to the appellant’s
solicitors that from shortly after the enfry of the respondent into the
premises until Sepbemaber, 1952—+that is, for a period of two yesrs and
‘iva months, the vespondent'’s claim of being a tenant of the premises
was based solely on a sbatutory right. The allegation of a specific
agreement bebween the parties was first advanced when the plaintiff's
cage was opened ab the frial in July, 1953,

The respondent said under cross exzamination that she started
operating her spirit licence in the premises on the lst April, and that
about the 5th, Gth or Tth April (the solicitor's letter is dated 5th
April) the respondenf told her that he had discovered that Mrs.
Lampart was her sister and that she must quit the premises, and
that a few days after the respondent had seen her solicitor she
tendered rent to the appellant. The respondent was then asked:

"Did you fell your solicibor that Mr. Ziadie had offeved fo
allow you to stay on and operabe your licence besause you
explained to him that it would cause loss if you were not allowed
to remsain?"’

THE JAMAICA LAW REPORTS [6 §.L.R.]

The respondent answered “Yes''; and again to the question:

“Did you tell your solicitor that Mr. Ziadie had specifically
given you permission to remain on the premises because you had
explained that you had just gob your licence?"’ ‘

fhe respondent again answered '‘Yes'’, and her solicitor's lether dated

5th April, 1850, was then put in evidence. In the second paragraph
of that lebter the respondenb’s solicibor wrote that the respondent
“‘gtates thab you’’ (the appellant} '‘told her thabt since Mrs. Lampart
has terminated her tenancy you were ab liberty to require her to vacata
the premises’’. Counsel for the appellant, no doubt with this
pavagraph in mind, said to the respondent: )

I am suggesting thab the only conversation which took place

with Mr. Ziadie was a conversafion in which he told you that you
could not be a tenant affier Mrs. Lampart left the premises’.

Respondent veplied “‘No siv™’,

The nexb quesbion was:

“‘Didn't Mr. Ziadie tell you that the only tenant he knew was
Mrs. Lampert and that there was no tenancy after her tenaney
was terminated?”’ -
to which the respondens replied:

“No sir we never argued that way at all’”’.

In the first paragraph of the letber of the 5Sth April, 1950, the
respondent’s solicitor wrote to the appellans:

“My instructions are that my client rented the part of the

premises ocoupie{i by her from Mrs. Lampart with your knowledge

and permission,
and it would appesr that when the respondent’s sohcltm stated thab

his client was s stabutory tenant of the appellant he was relying on
that statement and s. 19 (3) of the Rent Restrickion Law; bub in cross
examinabion the respondent denied thab she had told her solicitor that
she had. rented the premises with the permission of the respondent.
She said that the respondent knew of her sub-tenmancy because he was
himself a sub-tenant to Mrs. Lampart.

T re-examinafion the respondent specifically = repudiated her
solicitor’s letter of Sth April, 1950, and impliedly also his answaers to
the respondent’s enquiries, bub it is inconceivable that a solicitor would
vefer to facts as inoluded in his instruetions which were nol mentioned
to him and omit sll reference to a vital agreement on which he was
instructed, especially as he wrote to the appellant on or about the
same day that the respondent interviewed him, when his instruetions
were fresh in his mind, If there existed any rational explanation of
these differences the respondent’s solicitor eould have given it; he was
instructing the respondent's counsel in the case and his silence was
ominous to the respondent's ease. It would appear that the statement

325

Court o7
APPERAL
1964
KAMEQEA
v.
Z1ADIn

Oabaerry, . T.




326

Couny oF
APPEAL
1954
HKAMEQEA
v.
Z1ADIE

CARBELRY, .C. Ji

{6 J.L.R.] THE- JAMAICA LAW REPORTS

which the respondent made to her solicitor to the effect that she
became the sub-fenant of Mrs. Lampart with the permission of the
appellant was invented by hLer when she thought it would help her
case, and it was abandoned because it was in conflich with the laber
invention of a specific agreement of fennney. We are of opinion thab
the respondent was a discredited witness. The Resident Magistrabe
did not say why he accepted her avidence and there is nething in his
reasons to show that he considered these aspeets of the respondent’s
oage.

A Courf of Appeal does not lightly interfere with the findings of fach
of a trial judge who reaches his eonclusions on the demeanour of the
witnesses. who testified before him, but when it is sabisfied that the
trial Judge has formed a wrong opinion, it is its duby fo corvect his
errot.

Tn delivering his judgment in Yuill ». Yuwill [19456] P. 15, Toxd
Grqene M.R. is reported at page 10 ss having said:

“"We were reminded of certain well-known observations in the
House of Lords dealing with the position of an appellate courb
when the judgment of the 6rial judge has been based in whole
or in parb on his opinion of the demeanour of witnesses. Ib can,
of eourse, only be on the rarest cceasions, and in circumstances
where the appellate court is convineed by the plainest
considerations, that it would be justified in finding that the trial
judge had formed a wrong opinion. Bus when the courd is so
convineed it is, in my opinion, entitled and indeed bound fo give
effect to its conviction. It has never been laid down by the House
of Lords that an appellate court has no power o take this course.
Tuisne judges would be the last persons to lay claim to
infallibility, even in assessing the demeanour of a witness. The
most experienced judge may, albeit. rarely, be deceived: by o
clever liar, or led to form an unfavourable opiunion of an honest

witness, and may express his view thabt his demeanour was

excellenb or bad as the case may be. Most experienced counsel
can, I have no doubt, recall at least one case where this has
happened to their knowledge. I may further poi%t out that an
impression as to the demeanour of a witness ought nob to be
adopl;e'd by a trial judge withoub testing it against the whole of
the evidence of the witness in question. If it can be demonstrated
to conviction that a witness whose demeanour has been praised
by the trial judge has on some ecollatersl matter deliberately
given an untrue auswer, the favourable view formed by the
judge ag to his demeanour must necessarily loss its

In Watt v. Thomas [1947] A.C. 484 Lord Thankerton in
as reported on page 487 said:

I, Where o question of faet has been fried b
W}thoufi a jury, and there is no question of misditechion of
himself hy the judge, an appellate court which is ds%sed o
come to n different coneclusion on the printed evidens®,-should
nob do so ualess it is sabisfied that any advaunbage enj’oyed by

a judge

TOE JAMAICA LAW REPORTS . [6 J.L.R.]
the trial judge by reason of having seen and heard the witnesses,
could mot be sufficient to explain or justify. the frial judge’s
conclusion; II. The appeliate court may take the view that,
without having seen or heard the witnesses, it is not in & position

to come to any satisfactory conclusion on the printed evidence; .

TII. The appellate oourt, either because the reasons given by

the trial judge are not sabisfactory, or because it unmistakably gununsre, G- 3.

so appears from the evidence, may be sabisfied that he has nok
taken proper advantage of his having seen and heard the
witnesses, and the matter will then lLecome st large for the
appellate court.”’

and ab page 489 he continued:

‘“‘Ag regards the third proposition that I have ventured to
exXpress, an illusteation of it will be found in the decision of this
House in Hoalfangerselskabet Polaria A[8 w. Unilever, Ltd.
(1938) 46 LLL. Rep. 29. which is fully referred to by Lord
Greene M.R. in Yuill ». Yuill [1945) T. 15, 20, which also
would appear to illustrate the same proposition.'’

It seems clear that the Resident Magistrate has not taken proper
advantage of his having seen’ and heard the witnesgses in this cass,
and his finding of fact in favour of the réspondent cannot stand.
We nre ab a loss to know how he has reconciled the inconsistencies
in the respondent’s case. The .demeanour of a witness connob be
divorced from the evidence he gives; mere plausibility of demeanour
is valueless in the face of unreconciled inconsistencies. All the
ocircumstances support fhe appellant’s ‘version and we are satisfied
that he has shown that the agreement advanced by the respondent
was not made. The finding ‘of the Resident Magistrate on this point

.must be sab aside.

: Tha respondent’s claim to a stabutory 'tena'uey must now’ be

considered.

On behalf of the respondent it was submitbed thab the definition of
“tonant’’ in section 2 of The Rent Restriction Law, Law 17 of 1944,
included sub-tenant without any limitation on account of the conbext,
and it necessarily followed thaf the protection of the possession of 2
fenant provided by section 17 also extended to & sub-tenanb; so that
when the appellant bought the property and found the respondent in
occupation of a part of the building aé -a- sub-tenant, the order {for
possestion which he obtained against the tenant was ineffectual against
£hé:.s'su'lﬁ-tenanh and £6 éjech-her the owner of the pi'op‘erhy would have
to take separate proceedings against her and base his claim oun one
of tha veasons mentioned in section 17 to obtain an order from the
Court. This is the position, it wds submitted, because sections 17 and
18 apply generally to extend the protection of ‘the possession of the
fonant to all sub-tenants including those - of commereinl premises.
Section 19 (3)," it was, argued, deals with the special case of a
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dwelling houss and since this special case adds something to the
general case there is no room for the maxim ezpressio unius

exclugio alterius. This argument has for its foundation the applica- -

tion of the definition of “tenant’’ in section 2 to ‘‘tenant'’ in sections
17 and 18 without reference to the context.

We are uneble to accept this view. It leaves out of reckoning the
definition of ''landlord” in the Rent TRestriction Law- and the
application of sechion 12 {1} of The Interpretation Law to all
definibions.

In the interpretation section of the Rent Resbriction Law, section
2 (1), it is sbated that:
" ‘landlord’ includes any person deriving title under the original
landlord and any person who is, or would but for the provisions
of this Law be, entitled to the possession of the premises.’”’
" ‘tenant’ includes a sub-tenant and any person deriving title
from the original tenant: or sub-tenant, as the case may. be.”’

Section 12 (1) of The Interpretation Law, Law 17 of 1943, states:

“"Whers expressions are défined in any Law, such expressions
shall have the meanings assigned to them, unless there is any-
thing in the subject or context repugnant to, or mconsistent
with, such meaning.”’ . .

With these directives in mind we-examine section 17 of the” Rent
Restriction Law; it is observed that that section applies to the
refafionship of .landlord and tenant in respect to any combrolled
premises; and to preserve thab relationship in accordance with the
definitions of the words ‘landlord’ and ‘tenant’ when a sub-tenant or
a person who has derived title from the original tenant iz being
considered his landlord is the person who has derived title from the
original landlord. In other words, seetion 17 is only applieable when
the relationship of landlord and tenant exists--that is, as between the
original landlord and the original tenant—or as between the original
tenant and his sub-tenant. The relationship of landlord and tenant
does not exist as bebween the original landlord and the sub-tenant and,
vonssquently, sestion 17 is nob -applicable as between them. These
principles are clearly seb out in the judgment of Rowlatt J. in Lord
Hylton v, Heal [1921] 2 K.BB. 438.

The plaintiff, Lord Hylton, let a dwelling house to Mrs. Beslay from
year to yesr. In July, 1919, she gave nobice to quit on March 25bh,
1920, and the notice was accepted. On August 2ud, 1919, Mra.
Besley, with the consent of the plaintiff, sub.lef the premises to the
defendant for the residue of her own tenancy to March, 1920. The
plaintiff then let the premises to one Monk as from March 25th, 1920,
but the defendant refused to give up possession on that data. ' The
plaintiff brought an action in the County Court againsi the ‘defendant
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for possession and mesne profits. The defendant gave notice of his
intention fo rely by way of delence upon the 1920 Increase of Rent
and Morbgage Thberest (Restrictions) Act snd particularly dpon
sections §, 15 and 19, The County Court Judge gave judgment for
the defendant on the grounds that in the interpretation clause of the
Act, section 12 (1), he found that ‘tenant’ was defined as the
oviginal tenané or any person deriving title from the oviginal tenans,
that when the action was brought Mrs, Besley, the. original tenant,
had ceased to be a tenant to the plaintiff, and the defendant, the
sub-tenant, was sbatutory tensnt to the plaintiff under the Act and
that the defendant, not having given notice to quit, the plaintifi's

‘eause of ackion under seehion 5 (1) (¢) failed. On appeal that

judgment was reversed.

Tu his judgment at page 445 Rowlatt J. said:
“'In my opinion the term “‘tenant’’ in s. 5, sub-s. 1 (¢) means
‘the immediate tenant to the landiovd, because he is the only
. person-to whom the elausg can apply. To. explain my meaning
with greater fulness:and accuracy I may say that, having regard
to the definition, I think that the term ““fenant’’ as used in
the Act is.prima facie a generic term including the original
tanant, a person deriving title under him, a sub-tenant, or any
one alse who comes within the definition, hut that it is only
used in that wide. sense. where the context does not otherwisa
requirs. It seems to me that in s, §, sub-s. 1 (c), the context
vequives thab the term. ghould be used in a narrower sense.
Inasmuch as that clause contemplates the case where the
. tenant has given notice to quit and the only tenant who can
give notice to quit is the original and immediate tenanf of the
landlord, it -follows, owing to the. limitations imposed by the
clauge and the facts which it implies, thab *‘tenant’’ as there
used must mean .the original tenant of the landlord. If that
were nob so many curious results would follow. The landlord,
who is intended to be protested by this clause, although he had
received notice to quit from his original tenant and had re-let
“the premises to another tenani, could nevertheless be deprived of
the benefit of the clause by the tenant who had given notice
himself sub-letting the premises at any time up to the lash
moment of his term.

While I recognize that throughout the Aet the term ‘‘tenant’’ is
generally speaking to be taken to include both an original tenant
and a pub-tenant, as the definition states, so as to vepiesent any
interest on the side of the bargain opposed to that of the land-
lord, I think that there .ave cerfain provisions in the Aect, other
than the clause in guestion, in which the contexb requires thab
the term be.understood.in a more restricted sense. Take, for
exargple, clause (a) of 5. &, sub-s. 1, the sub-section now under
consideration, which provides in sffect that an order for recovery
‘of possession of a house may be made where “‘any vent lawfully
due from the tenant has not been paid."” Can it be said thaf
"‘tenant’’ there includes a sub-tenant, and that where -a landlord
has-not been paid renb:-by his tenant; perhnps for years, and bas
given. him notice to quit, the fenant at the last moment of hi
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tenancy can plavent the landlord from recoveung by sub-letting
to anobher person from whom no rent iz as yel due? Or take

clause (b) under which an order for recovery of possession may -

be made where the bensub has been guilty of conduct which is
s nuisance or has allowed the premises to deteriorabe by his
negleet. Can ib be said that where the original tenant has heen
guilty of conduch of that kind an ovder for recovery of possession
cannob be made under that clouse becauze the tewont hag sub-.
let the premises to another person?'’

and at page 448§,

“'It seems to me that in all these cases the probection is given
fio the landlord because of his position in relation to the circum-
stances, and is in no way affected by the consideration thab the
particular person who happens to be in occupabion of the
pxemlses, snd against whom the ejectment proceedings are
taken, is not the originael tenanh but some other person who is
o statufory tenanb.”’

Section § (1} and the clauses (&), (b) and (o) of that section in
the Imperial Statute and our section 17 (1) and the clouses (a), (c)
land (d) are, rvespechively, substantislly similar,

In Dudley and District Benefit Building Society v. Emerson &
Another [1949] 1 Ch. 707, Emerson purchased a dwelling house which
he mortgaged to the Building Society. ' This mortgage contained an
express proviso excluding the statutory power of leasing contained in
the Law of Property Act 1925." The mortgagor granted a weelly tensncy
to the second defendant. The mortgagor defaulfed in the instalments
payable under the mortgage and the morbgagees started proceedings
by originating summons to obtain possession' of the premises.
The second defendant resisted the claim for possession on the ground
that he was entitled to the protection of the Bent Restriction Acts.
Vaisey J. distnissed the summons on the ground that the second
defendnut was Iawfully in possession to an estent sufficient to justily
hig elaim to the protection under the Aok,

When the case went before the Court of Appeal the appeal was
allowed. It was held that no contractual relationship eould be found
or imputed between the plaintiffs as mortgagees on the one hand snd
the second defendant as tenant on the other hand. The plaintiffs
were not the “‘landlords’’ of the second defendant within the definition
of “‘landlord’ in section 12 (1) (f) and (g) of the Increase of Rent and
Mortgage Interest (Restriotions) Act 1920, The plaintiffs accordingly,
by virbue of their psramount title were entitled to resist the claim
of the second defendant to protection under the Act, and were entutled
to possession of the premises,

The rights of a sub-tenant ars, however, protected as agé.iust the
original landlord by section 19 (3) when the interest of the original

tenant .is. determined, and the sub-tenancy was created with the -
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consent of the original landlord or in accordance with express authoriby
conferred by the lease or agreement. The sub-tenant then becomes
the tenant of the original landlord. Aparb from this specifie provision,
which applies only to dwelling houses, when the rights of the original
tenant are determined the rights of the sub-tenant also cesse. Section
19 {8) reads:
" “Whers the interest of a tenant of a dwelling house is
determined, either as the result of an order for possession or
ejectment, or for any other reason, any sub-benant to whom the
premises or any part thereof have been sub-let either with the
consent of the landlord or in accordance with express authority
conferred by or under the tenancy agresment or leass shall,
subject to the provisions of this Law, be deemed to become the
tenant of the landlord on the same berms as he would have held
from the tenant if the tenancy had continued."

It is interesting to compsare this sechion with seckion 15 (8) of The

Inerense of Rent and Mortgage Interest (Resbrictions) Act 1920:
““Where the interest of a tenant of a dwelling-house to which
this Act applies is determined, either as the result of an order
or judgment for possession ov ejectment, or for any other reason,
any sub-tenant to whomn the premises or any part thereof have
been lawfully sub-let shall, subject to the provisions of this Aet,
be deemed to become the tenant of the landlord on the same
terms as he would have held from the tenant if the tenaney

had continved,

and see an instance of the application of that section by the Court

of Appeal in Cairns and another v. Piper [1954] 2 A.E.R. 611.

In the instant case the respondent ‘was unable to bring he1 sub-
tenancy within section 19 (8) of the Rent Restriction. Law; and as
stated above the relationship of landlord and tenant did not exist aé
'&iny time as between the appellant and herself,

We are -of opinion that the respondent’s claim to he a stabutory
tenant of the appellant cannot be susbained. The appellant was
entitled to possession when he entered the premises on the 2nd May,
1950. The respondent was then a trespasser on the appellant’s
property and there was nothing done by him or his agenfis on that
oceasion which could make him liable in damages to the respondent.

There was a lengthy argument by both sides on the questions of
the notice to which a licensee is entitled and the protection which the
warrant of possession afforded the nppellant. It is not necessary for
the purposes of this judgment to consider either of those matters.
“We would like o say, however, that it hins been brought to our
attention that the warrant given to the appellant in this ecase to
enable him to obtain possession of the premises was siguned by the
Clerk of the Courts. Section 46 of Cap. 864 says—*It shall be lawful
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\for the said Resident Magistrate or Justices” (who determined the
complaint in Petty Sessions) ‘‘fo issue a warrant under his ov their
hands nnd seals.” There is no suthority given o a Clerk of the
Courts in thab section to issue such s warranb. Such a warrant is
bad and can aford no protection to s parby who acted under i,
But does the appeilant require the protection of the warrant o enable
him to succeed? We are of opinion that he does not. The respondent
in our view was a trespasser qua the appellant and could be evisted
provided no more force than was reasonably necessary was used. The
evidence diseloses that no foree was used, consequently the appellant
did no more than the law entitled him to do.

The judgment of the Resident Magistrabe is seb aside and judgment
will be entered for appellant with costs in the Court lelow to be
taxed. The appellant must have his costs of appeal, which we fix
at £15.-

Solicitors: George & Vendryes for the appellant; Richard Hart
for the respondent. .

3 C.A.J.B. 473,
HARRISON v. MORDECAI

Appeal—From Resident Magistrate ezercising special stotulory summdry juris-
diclion—Notice of appeal headed as from judgment of Court of Pelly Sessions—
No effective notice of wppeal. '

A Resident Magistrate, exercising his special stafuiory suramary jurie-
diction, refused to make an affilistion order on 4. comploint by -the
appellant againat the respondent in which she alleged that the respondent

. was the putative father of her child.. The sppellant gave nolice of appenl
against the decision of the Resident Magistrate. The notice was lhended
to indicate that the case bad been tried in the Petty Sessions Court. By
8. 9 (1) of the Baatardy Low, and ss. 296, 207 of the Resident Magistrates
Law, Cap. 432, an sppeal lies to the Court of Appeal. An eppeal from
the Resident Magistrate sitting in Petty Sessions lies to another {ribumal,

Hewd: the notice of appeal was not merely deficient in form, but was a
nolice appealing from a judgment of a Court of Petty Sessions, and there
was no effective notice of appeal.

AppEAL from the decision of Barrow, Resident Magistrate, St Mary,
Prelimivary objection upheld. Appeal dismissed.

Parkinson for the appellant.
Blake for the respondent,

1955, Feb. 4: The reasons for the judgment of the Court {Carberry,
C.J., Rennie and Cools-Lartigue, JJ.) were read by the Chief Justice.

Carprrry, (.J.: The complainant in this ease purported to appeal
from the rafusal of the Resideut Magistrate for St. Mary to make an
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affiliation order sgainst the respondent on an informabion in which C:U?:AEF

she alleged thab the respondent was the putative father of her child. Ao5s
On. behalf of the respondent a preliminary objection was taken to H“‘;‘”O“

the jurisdiction of this Court to hear the appeal because no effective’  Monoroar

notice of the appellant’s intention to appeal was given to the Clerk Canszamy, O.T.

of the Cowrts for the parish.

The ﬁotice of sppeal given by the appellant iz as follows:—
.« *In taw Counr oF PETTY SnssioNs
For Tty Parisa oF Sr1. Mary
Hotpexn at Pont Mania.
MYRTLE HARRISON
V8.
DENNIS MORDECAT

(BasrarDY)
NoTioE oF APPEAL

- Taxe Norior that the complainant hereby appesals against

‘the Judgment of His Honowr the Resident Magistrate for
the parish of St. Mary sitting in Petby Bessions ab Port
Maria on the 923rd September, 1954, whereby _the
complainant's Summons against the defendant that the
defendant be adjudged the putdbive father of her child .
was dismissed by the Resident Magistrate.

Dated the 27th day of Beptember, 1954,
(Sgd.) MyrrLE FHARRISON.

. MyrrLE HARRISON
To: His Hon. the Resident Magistrate for St Mary,
Port Maria.
To: The Clerk of the Courts,
Port Maria.
To: Messrs. Robinson, Phillips & Whitehorne, solicibors for
the above-named defendant, Richmond.”

Section 9 (1) of the Bastardy Law, Cap. 452, which gives the
right of appeal in cases under the Bastardy Law, reads:

““An appeal shall lie to the Cowrt of Appeal in manner
provided by any Law in foree for the time being regulating
appeals in cases fried by s Resident Magistrate on indictment
“or on information in virtue of a special statufory summary
jurisdiction from any order made by a Resident Magistrate
under this Law, or from any refusal to make such an order,
or from “the revocation, revival or variation of such an or.der.”a

 The reference in this section to the Law in force regulating an
appeal from a Resident Magistrate in a case tried an indiebment or
on information in virbue of a special statubory summary jurisdiction
is to sections 296 and 297 of the Resident Magistrates Law, Cap.
432, which say: .
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