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Harrison J,

By an originating summons dated the 16th day of January, 1995,
supported by affidavits, C.0. Jacks and Associates Ltd. (the applicant)
seeks to modify the restriction placed on land known as 15} Kensington
Crescent in the parish of St. Andrew, registered at Volume 1138 Folio 45

of the Register Book of Titles.

The saild restriction, as endorsed on the title is contained in

covenants nos. 1 and 4, which read,

"1. To erect only one suitable dwelling house on each
of the said lots having not less than five apartments
and all necessary outbuildings. The cost of such
dwelling house and outbuildings to be not less than
three hundred pounds.

4, Not to sﬁbdivide either of the lots above described

but to keep and reserve each of the said lot as one
building lot."
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The applicant wishes the modification to read,

1. To erect no more than forty eight (48) habitable
rooms on the said lot.

2. Not to subdivide the said lot save and except into

strata lots under the Registration (Strata Titles)
Act as approved by the relevant authority.®

The grounds on which the applicant relies; are as contained in
Section 3 of the Restrictive Covenants (Discharge and Modification Act,)
which reads,
"3-(1)0-'ooo-o-co
a. That by reason of changes in the character of
the property or the neighbourhood or other
circumstances of the case which the Judge may
think material, the restriction ought to be
deemed obsolete; or
b. that the continued existence of such restriction
or the continued existence thereof without
modification would impeded the reasonable user of
the land for public and private purposes without
securing to any person practical benefits sufficient
in nature or extent to justify the continued
existence of such restriction, or, as the case

may be; the continued existence thereof without
modification; cceee."

Co seoee80000000DAaQE

d. that the proposed discharge.cescccooccccsccses

The applicant did not advance, in its arguments, the grounds contained

in section 3(1l) (c) of the said Act.

The premises 15% Kensington Crescent, Saint Andrew is a lot of
land part of a development of lots on the plan of Kensington deposited in
the Office of the Registrar of Titles in Jume 1924, The said development
consisted of a subdivision of twenty eight (28) lots. The covenants endorsed
on the titles were to ensure the maintenance of, inter alia, a single family
private dwelling house on each lot. This was initially observed. Since
the mid~1960's to date there have been departures from the strict residential
user to include commercial and multi-dwelling user; the affidavit, with
piim attached, of Lloyd Davis, a partner in a firm of chartered surveyors,
valuators, estate and property managers, dated the 10th day of July 1995,
reveals this. The said number of lots are now increased to thirty two
(32) by the subdivision of four (4) of the original lots. The applicant,

C.0. Jacks and Associates Ltd. is the current owner of 15% Kensington Crescent.
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The objectors, Sherbourne Ltd. is the owner of several apartment units situated
at 15 and 15A Kensington Crescent, immediately adjacent to and south east

of the applicant's premises.

The applicant bought the said propety in 1993 and was registered
as the owner. Building plans were submitted to the Kingston & St. Andrew
Corporation - the applicant being fully aware of the covenants on the
property - and building approval no. B32.8.92 dated the 27th day of November
1992 and issued. In 1994 the applicant commenced construction in breach
of the said covenants. The applicaiton for modification of the covenants
was made in 1995 and published in the newspapers on the 2nd and 9th
days of February 1995, by order of the Master made on the 27th day of January
1995, Now comstructed on the said premises is an apartment complex of forty
eight (48) studio units in strata titles including lofts of sixteen (16)
of the said units. Building approval was granted to thc applicant for the
construction of forty eight (48); habitable rooms, and therefore the applicant
is in breach of the said approval and have in reality constructed sixty-four

(64) habitable rooms; see affidavit of Michael Lake, architect and shareholder

#n the objector, dated the 20th day of July 1995. Arthur Lowe, the architect
who obtained the said building approval for the subjec. premises in 1992,
maintains that the density is in fact 48 habitable rooms, because the lofts,
built with handrails, are not enclosed and so not classified as habitable
rooms. The objector built is apartment complex, consisting of forty-two

(42) strata lots. The objector retained sixteen (16) of the said lots.

The applicant also constructed two, four-storey (4) apartment complexes

at nos. 9 and 11 Kensington Crescent in 1991 and 1992 respectively; no objection
was made to these latter constructions. The original Kensington Crescent

development, now consisting of thirty two (32) lots can no longer be described

as a single family dwelling house development.

As one enters Kensington Crescent from Oxford Park Avenue, which
runs from Oxford Road, one would now observe, with the aid of the plan annexed

to the said Lloyd Davis affidavit:
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4,

On the left hand side of the Crescent, eleven (11) premises,

consisting of,

(a) one

(1) vacant lot

(b) eight (8) apartment complexes (including the applicant’s

and
(c) ome
{d) one

On right hand
(11) premises

(a) one
(b) two

the objectors'),
(1) residence and

(1) business premises.

side of the Crescent, one would observe also eleven
consisting of,

(1) vacant lot

(2) apartment buildings.

(c) five (5) residences, and

(d) three (3) business premises.

To the southeast where two ends of Kensington Crescent are joined
by 0l1d Hope Road, are, ten (10) premises; consisting of,

(a) one
(b) one

(1) vacant lot
(1) hotel and

(c) eight (8) business premises.

According to Mr. Davis there are therefore, a total of six (6)

residences, which except for no. 7, are in poor physical condition. Of

these five (5) residences,

(1) is "in ruins™

(2) 1is unoccupied

(3) has

been sold at a commercial price of $10.5 million.

(4) with an office, is for sale for $18 million, presumably
also a commercial sale price.

(5) the

owner is asking for a price of $12 million,

presumably also;, a commercial sale price.

Michael Lake,

in his said affidavit, agrees with Lloyd Davis’

classification of the Kensington Crescent neighbourhood, except for the

premises along Old Hope Road, probably five (5) such premises; maintains

that those of the premises which are being used as business or professional

offices are illegally being done so; and concluded that "...... more than

a half of the lots in the Kensington Crescent neighbourhood are therefore

residences or capable of being used as residences."

The permitted population density is determined by the local authorities,

depending on the public utility services available. In 1983 that density



wag§ fifty (50) habitable rooms per acre; currently it stands at one hundred

(100) habitable rooms per acre.

Mr. Hentiques for the applicant argued that the provisions of
section 3(1) (a) of the said Act had been satisfied - there has been change
in the chatractet of the property, in that although the applicant commenced
construction prior to applying for modification can be comnstrued as accepted
change; referring to Ridley v Taylor [1905] 1 WLR 612 and Restrictive Covenants
by Preston & Newsom, 8th Edition; at p. 254 he maintained that one shouléd
look at the history of the property; that thare has been change in the
character of the neighbourhood; definable as the lots on Kensington Crescent-
see D.F. & H. Joyce, Ltd's Application [1956] 7 P & C.R. 245, Re: 48 Norbrook
Avenue, St. Andrew, E.R.C. 160/82 delivered on the 16th day of November 1984
E.R.C. 80/90 delivered on the 27th day of July 1994; that there were other
circumstances of the case and that the covenants were obsolete - In re Trumwan,
Hanbury, Buxton & Co. Ltd. Application [1955] 1 Q.B. 261. He argued further
that there were originally twenty eight (28) lots in the development for
which the benefit of the restrictive covenants were imposed - to maintain a
single family dwelling house status ~ only six (6) of those are still
residential, some being in ruins; that on the narrow interpretation of
"neighbourhood" there are now thirty two (31) lots on Kensington Crescent
consisting of nine (9) apartment buildings, ( the applicant's would be the
tenth), one (1) commercial building, eleven (11) businesses, one (1) hotel,
three (3) vacant lots and the said six {6) residences; that the original
object of the covenants cannot be maintained, the neighbourhood is now
predominantly commercial; that the objectnr, having cbtained a modification
of the covenants increased <he population density, and is deemed to have
acquiesced; that the practical benefits of quietude and exclusively of the
area provided by the covenants, to the residents had gone, and, no one would
suffer injury if the modification was effected. He concluded that the rules of
equity should not be applicd iu the examination of the conduct of the applicant

in the matter - Ridley vs Taylor, supra,

Mr. Robinson for the cbjector argued, inter alia, that the applicant

had failed to show that any of the grounds on whizh it relies have been
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satisfied in order that the court may grant the application, and if they

have, the court has reason in its discretion to refuse the said appliication.
The applicant has failed to show that the continued existence of the testriction
has prevented all reasonable use of the land within the framework of the
existing restrictions -~ Stannard vs Issa [1987] A.C. 175; the applicant can
still use the land for the putpdse set out in the covenants ~ the fact that

the applicant's project or the existing apartments would enhance the neighbour-
hood is immaterial; the issue is whether the permitted user is no longer
reasonable and that another user which would be reasonable is impeded. The
state of affairs which the covenants were imposed to emsure, namely, to

protect the neighbourhood as a private residential area for the single family
dwelling houses, remain substantially intact, the objectives can still be
achieved to some degree. Despite the fact that there have been other mod. -
fications and developments, for example, apartment buildings, the character

of the neighbourhood has not changed to an extreme degree, and even if the

said character has changed; but the objectives can still be achieved, the
convenants cannot be deemed obsolete. He relied, inter alia, on, In the
matter of 14 Gainsborough Avenue, St. Andrew, supra, in the matter of

48 Norbrook Drive, supra, suit no E. R/C 13/89, In the matter of land part

of Retreat, St. Andrew, delivered on the 2nd day of October 1990, Supreme

Court Civil Appeal No. 16/92 Central Mining & Excavating Ltd. vs. Peter Croswell
et al delivered on the 22nd day of November 1993 (majority decision) and

Re Knott's Application (1953) 7 P & CR 100. He continued, that the neigh-
bourhood is, comprised of lots nos. 1 to 20 Kensington Crscent; that a purchaser
could not now expect a community of single dwelling houses; that the
modification sought would increcase the density of population, by at least

48 persons, increase the traffic and noise level, reduce the privacy and
tranquility existing, thereby causing injury to persons; entitled to the
benefit of the covenant and therefore, it cannot be decmed obsolete. He
concluded that because the applicant proceeded to construct in breach of

the restriction, prior to seeking the approval of the Court, the principles

of equity precluded the Court for granting assistance to the applicant.
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The jurisdiction of the court to grant the abplication for the
modification sought is conferred by section 3 of the Restrictive Covenants

(Discharge and Modification) Act.

"3-(1) A Judge in Chambers shall have power from time to
time on the application of the Town and Country Planning
authority or of any person interested in any freehold
land affected by any restriction arising under covenant
or otherwise as to the user thereof or the building
thereon, by order wholly or partially to discharge or
modify any such restriction (subject or not the payment
by the applicant of compensation to any person suffering
loss in consequence of the order) on being satisfied -

a. that by reason of changes in the character of
property or the neighbourhood or other circumstances
of the case which the Judge may think material, the
restriction ought to be deemed obsolete, or

b. that the continued existence of such restriction or
the continued existence thereof without modification
would impede the reasonable user of the land for
public or private purposes without securing to any
person practival benefits sufficient in nature or
extent to justify the continued existence of such
restriction, or, as the case may be, the continuance
existence thereof without modification; or . 4

c. that the persons of full age and capacity for the
time being or from time to time entitled to the
benefit of the restriction whether in respect of o
estates in fee simple or any lesser estates or ‘J y
interests in the property to which the benefit’ of
the restriction is annexed, have agreed,: eithér
expressly or by implication, by their acts or
omisgions; to the same being' discharged or 'modified;

©or

d. that the proposed discharge or modification will not

injure the persons entitled to the benefit of the
resttictionsenseasios"

In order to succeed the applicant needs to show that one of the
circumstances related in the said section, exists, in respect of the property -
concerned. The sub-sections are considered disjunctively; paragraph (1)-(a)

is itself read disjunctively.

Changes in the chafacter of the property relate primarily to physical
characteristics. In Re Findlay & Co. Ltd's Application [1963] 15 P & C 94,
the Land Tribunal modified as obsolete a restriction on property forbidding
user as.shops, under section 84(1l) {(a) & (b) of the Law of Property Act
1925 (England), which is similar in terms to section 3(1) above. This was

a case of long continuous user in breach of the restriction.
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Changes in the character of the neighbourhood is of wider consideration,
as if affects the instant case. "Neighbourhood" is the relevant area to
be considered in relation to the applicant's property in the determination
of the effect and influence of the covenants thereon. This area may not
necessarily be restricted to that immediately bound by similar covenants.
By its geography, as seen on the plan to the Lloyd Davis affidavit, Kensington
Crescent permits access to itself only from Old Hope Road, (two entrauces)
and Oxford Road. There is no access from the northern nor western directuions.
It enjoys its "set aside" positioning free from, "assault from all sides".
It is not directly accessible from the exaggerated commercial activity of
tkhe New Kingston area. I maintain that the arca consisting of premises
on Kensington Crescent itself, originally dcveloped into twenty eight lots

(28); now thirty two (32), is the relevant neighbourhood.

The author, in Restrictive Covenants, by Preston & Newson 8th

Edition at page 225,

"The neighbourhood need not be large: it may be a
mere enclave. Nor need it, so far as this definition
goes, be coterminous with the area subject to the
very restriction that is to be modified, or other

restrictions forming part of a series with that

restrictionceceo..".

The character of the neighbourhood has been consistenly determined
by the "estate agent's test™, namely, what does a purchaser on that road
expect to get? In Re Davis' Application (1950) 7 P & C 1, the Lands

Tribunal held that,

"Character .... derives from style, arrangement and
appearance of the houses on the estate and from the
social customs of the inhabitants."

A purchaser of property on Kensington Crescent would expect to get
a single dwelling house on a lot of land of approximately had an acre in
size; in an area with houses of a similar nature. In addition, it would
portray a secluded laid back setting, a quiet leisurely, sub-urban residential
living with a vegetation -filled existence, devoid of the bustle of commercial
activity and without the attendant daytime stream of motorized and pedestrianm

flow. On the contrary, such a purchaser would find, that on proceeding
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from Oxford Park Avenue from the south west on to Kensington Crescent, he
would be greeted to his left by a vacant lot, a continuing procession of
seven (7) apartment buildings, (exclusive of the applicant’s), interrupted

by one residence, but further supplemented by a business premises. To his
left he would again be welcomed by a vacant lot, five (5) residences,
interspered with two (2) apartment buildings and two (?) bLusiness premises.

In the remaining “semi-circle" of Kensington Cresceit, bordered by 01d Hope
Road - he would seek in vain for a residence, but would be confronted by
eight (8) business premises, one vacant lot and a hotel. He would experierce,
by day, an evident stream of activity of personnel, machines and traffic,
motorized and pedestrian, occasioned by the offices;, businesses and apartments,
with the said bona fide residences interspered; by night, there would be
stark emptiness, an unnatural stillness caused by the daily departed
inhabitants of that changed community. This is hardly the original cbject
of the said covenants, conferred on a residential area. The appearance

of some of the houses has changed and the social customs of the inhabitants

have changed. There have been changes in the character of the neighbourhood.

This is not a determinant of the burden cast on the applicant. The
court needs to be further satisfied that it should cxercise its discretion
to, as a consequence, declare that the covenants are deemed obsolete.
Because; in spite of the changes, if the original objects and benefits of

the covenants can still be achieved, they cannot be secen as obsolete.

Rower, L.J., in Truman, Hanbury Buxton & Co. Ltd.'s Application,

supra, said of obsolescene; at page 272,

"It seems to me that if, as sometimes happens; the
character of an estate as a whole or of a particular
part of it gradually changes, a time may come when the
purpose to which I have referred can no longer be
achieved for what was intended at first to be a
residential area has become, either through express

or tacit waiver of the covenants, substantially a
commercial area. When that time does come; it may

be said that the covenants have become obsolete,
because their original purpose can no longer be served
and, in my opinion, it is in that semse that the word
*obsutere’ 15 usad.....-«"s
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he corntinued,

“ee. if the original object of the covenani can no longer

be achieved, it is difficult to see how the covenant can
be of value to aryone.”

It was held however that, though there were changas in the character
of the neighbourhood, the covenant was not rendered obsolete, becatise the
objectors, entitled to the benefit of the covenant would be seriously injured

if it was discharged or modified.

In Central Mining & Excavating Ltd. v. Croswell et al, supra, the
Court of Appeal, by a majority; coutirmed the decision of Courtemnay Orr,
J, that the covenant was the obsolete, the original objrct of the covenant
could still be achieved, although, in the opinion of one of the said judgces,

there had been changes in the neighbourhood.

In the instant case on- rannot say, as was found in Ee 48 Norbrook
Drive, supra, and Re land part of nctreat supra, that the area had remained
purely residential and there were no charges in the neighbourhood. The
objector contends t¢hat the residences can still be used ao the original
covenant stipulated and thereforc iv should not be derwed obsolete. This
argument was not elevated to a probability. The curre: s reelity - apparent
cc the dicintercstoed observer « iz, an area of multi~storicd apartmeuts,
houces used ac offices aund businesses places, with residecccoe in betweeen.
Thiz wil no lomger provide quict, peaceful resideucial atmouphere as envisaged

by the original concept of the cinglie family dwelliing houue,.

In the event that I am in correct in this respect, an (xamination
of the ground contained in section 3(1) (b) i nccessary. Tho applicant
has the burden to show hat the continued existence of te wostriction without
modification would impede the rcasounable user of the land. In the casc
of Stannard v Issa (1968) 34 W.I.R. 189, it was held tanat in order to succecd

on this ground the applicant had a burdvn to chow,

“that the continuance of the unmodilicd covenants
hinders, to a real svusible degree the landa being
reasouably used, -wme——

Lord Eveiched, M.R., in Gruy and Gulton's Application [1957] 2 G.E. 650.
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This dictum was adopted by Carey, J.A., in the Stannard case in the Jamaican
Court of Appeal. Carey J.A., in the latter court maintaincd that if the
evidence indicates that the purposes of the covenants are still capable of

fulfilment the onus on the applicant would not have been discharged.

Can the purpose of the covenants still be fulfilled? Restricting
the user to a single family dwelling housc and forbidding subdivision of
the said lot it sought to ensure, principally, the peace and quiet of sub--
urban life, purely residential living, a low noise level, both of traffic

and personnel, and & low population density.

Mervyn Down, a direcctor of a firm of real estate, appraisers,
auctioneers and real estate agents, in his affidavit dated the 4th day of
July 1995, concluded that the certain benefits formerly enjoyed in the said

neighbourhood were no longer attainable. He said, inter alia,

"New Kingston has developen in close proximity to the
neighbourhood ... the improvement in roads and road
transportation has caused pressure to be placed on

the neighbourhood with the effect that the neighbour-
hood is no longer the quiet suburban area it once was."

He also referred to the °

'redefined .... zoning regulation" which
increased the density to one hundred habitable rooms pcr acre. He observed
that the neighbourhood; "has changed almost completely from a low density

residential neighbourhood to a mixed, high density residential and commercial

office neighbourhood."

In all the circumstances, I am of the view that the purpose of the
covenants can no longer be fulfilled. The bencfits they werc intended to

confer cannot any longer be enjoyed.

As a further consequence, the said benefit of the covenant having
been already lost to the owners of the said residences, thc “proposed
discharge or modification"” by the Court, will not thercby be a loss to them.
No resulting injury would be suffered by them; section 3 (1) (d) is therefore

also satisfied by the applicant.
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Michael Lake, iu his etrfidavit daved the 4th day of April 1965,

speculates thai, "

ees there w'y e facty of which th: cobjectar is not aware
wkich coule aisect the awount by whith theie could be gome diminution in
the vaiue of the objectuls pPropiily in the ivture.” This ie net evidence

of loss, tc show injury caused by the "....propcsed diccha:ge or modificatioun".

On :the coutrar,, che uichailinged evidence of the sald Mervyn Lowr,
is, that, taking inte cornsideratioun the existing changes, construction oi
apartment coumplexes, and the prepcsea wodiiicaticn , tha properties in

the sald eighbourhood would iucrea:¢ in value and nce degprecicie.

Undoubtedly, several of cthe premises of the Kensiigtor Cresnsent
neighbourhood are being used in Licach of the covinanir, nct having bew
modified by the court. In sou: cuses, the acquiescence af the other owiex:
for an owner, build in breach ot the covenant, with knowiedge of its
exactence as the applicant did, i oxdur to achiev-:, what the attoraey
ror the objcctor describes as » fiat accompli, znd ih=i. apply to the
court for the requisite modificatici, The owbjector contonas that this court,
taking into consideration itu equitabie jurisdictica, should not aid the

applicant, in the circumstances, and should rzfuse this applicatiou.

The authov inm kustrictive Covenaunts, by Presics, L bewoom, with

refercence to the cquitable jurisdicticn of the Court, said at page 225,

"

"Apart from disasizis czused b, naiural vicis o
oxternal apuncics; ihe couditicun ox af{tair: r -licd
upor. will almost noccguarily be due i sor: degree
to the accions or incctionc of the appliciist c¢r his
pridecessor. £ .o, the Tribural, in cxevreicing

ites discretion, Sshevld benr in mind the waruing

of russvil, L.J. that ncither the p-wuocaiii, of the
applicaut no: hvis past trhaviour is r.icvsrsr re

the discretion which must be relared o e

propvrty and ite history & such., Thir counduct
which might t..l1l zeainst the applicant in a Lourt

of Bguity is ne* direectly r:lovant,”

The author was here reicrring io the sald gictum of Russell, L.J.
ii hicley Taylor, supra. This wiaw ment of the author was mede in the
coni..xit 0i the grounds in scctior L4(1) (&), similar i t-rwe with our

seetron &4 3 (1) (a) anc speciiiscnlly, change iu the chacacicr of the propesty,
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he had said earlier, at page 254,

"There can be comparatively few sets of circumstances

in which an applicant will seek to obtain relief under
section 84(l) on the ground that by reason of changes

in the character of ‘the property’, i.e., the property
the subject - matter of the application, the restriction
ought to be made obsolet€...ceccecccons

Again, there may be no doubt also be cases in which,
owing for instance to some natural or other disaster,
the physical character of the property has been

radically changed so that the restriction ought to be
deemed obsolete."

The emphasis here was on the physical character of the property
Ridley vs. Taylor did concern section 84(1l) (a), that is, change in the

physical character of the property, in which the lessee converted a single

family dwelling house into five (5) flats.

The Lands Tribunal in England, which administers the jurisdiction
under section 84, and which decided the case of Ridley v Taylor supra,

consists of,

"a President who has either held high judicial office
under the Crown or 1s a barrister-at-law of at

least seven years' standing and of sucl other members
as the Lord Chancellor may determine; who are to be
partly barristers-at-law or solicitors of the like
standing..c.coce0’

Tribunals such as these are regulated by its own procedure and rules,
made by the Lord Chancellor - Halsbury's Laws of England, 4th Edition,
Volume 8, paragraph 226, arc not governed by the strict rules of evidence
as courts of law are, see the Law and Practice of Disciplinary & Regulatory
Proceedings by Brian Harris, Q.C., and enjoy a jurisdiction of high
judicial status. 1lhe . exelusion of the rules of equity from its
consideration should be viewed as peculiar to the context of that tribunal
and in dealing with the change in the character of the property in the

circumstances of that case. I am not convinced of its gencral application.
Section 48 of the Judicature (Supreme Court ) Act, reads,

"48 With respect to the concurrent administration
of law and equity in civil causes and matters
in the Supreme Court the following provisions
shall apply -~
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d. The Court and every Judge thereof shall take
notice of all equitable estates, titles and
rights, and all equitable duties and liabilities
appearing incidentally in the course of any
proceeding, in the same way as the Court of
Chancery would have done in any proceeding
inst%tuted therein before the passing of this
Act.'

Equitable principles apply in the instant casc<.
A court will not grant equitable relief to a party who has committed

a breach in respect of the very subject matter of his application.

In August of 1992 the applicant, through its architect Arthur Lowe
submitted building plans to the K.S.A.C for approval, which was granted
in November 1992. The applicant was aware that the covenant then on the
said premises precluded the type of development planned; the applicant had
removed similar covenants when it did construction on premises nos. 9 and
11. The applicant gave its lawyers instructions to have the covenants remcved
in respect of 15% Kensington Crescent; this was done "After the company registerea
the premises in 1993." Bernard Le Clainche, a director of the applicant

stated in cross examination,

“Lawyers engaged by us to see to it that anything
legal to be done from beginning of the development
to the end."

When construction commenced in 1994, no enquiries were made of the
the attormeys; no affidavtis were signed by Le Clainche, nor was the
company aware whether or not the covenants had been modified. The applicant

had clearly committed a breach.

In Dyster v Randall & Sons [1926] Chan. D. 932, the plaintiff failed
to submit plans for approval prior to commencement of construction of a house.
Specific performance was granted because the court was of the view that the
non-submission, although it was a breach, was minimal and immaterial in the
circumstances, because the plans were unexceptionable and would have been

approved.

In the circumstances of the instant case, the faiiure to apply to
modify the covenant prior to construcg¢ggon is neither minimal nor immaterial.
However, though the onus is on the applicant to see to the removal of the

covenant, it had taken the usual steps to engagc its attorneys to effect
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the removal. Although prudcence domanded that the applicanc be assured of

its removal, the court is of the view that it had taken an acceptable
conacientious step through its agent to effect the rwaovil of the said covenant.
The applicant cannot be described as deliberately flouting the law, nor
indifferent, but exhibiting a misplaced trust in a less than diligent

attorneys. This court will ¢xercise its discretion in the applicant's

favour.

In all the circumstancec;, I find that the applicant has satisfied
the court im respect of the grounds contained in sec. 3(1l} (a) (b) and (d)
and accordiugly the application is grented in terms of the summons dated
the 16th day cof Jamuary 1985, with costs tc the applicant to be agrced or

taxed.



