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By an originating summons dated the 16th day of January, 1995. 

supported by affidavits, C.O. Jacks and Associates Ltd. (the applicant) 

seeks to modify the restriction placed on land known as 151 Kensington 

Crescent in the parish of St. Andrew, registered at Volume 1138 Folio 45 

of the Register Book of Titles. 

The said restriction, as endorsed on the title is contained in 

covenants nos. 1 and 4, which read, 

"l. To erect only one suitable dwelling house on each 
of the said lots having not less than five apartments 
and all necessary outbuildings. The cost of such 
dwelling house and outbuildings to be not less than 
three hundred pounds. 

4. Not to subdivide either of the lots above described 
but to keep and reserve each of the said lot as one 
building lot." 
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The applicant wishes the modif icatiou to read, 

1. To erect no more than forty eight (48) habitable 
rooms on the said lot. 

2. Not to subdivide the said lot save and except into 
strata lots under the Registration (Strata Titles) 
Act as approved by the relevant authority." 

The grounds on which the applicant relies, are as contained in 

Section 3 of the Restrictive Covenants (Discharge and Modification Act,) 

which reads, 

"3-(1) .......... . 

a. 

b. 

c. 

d. 

That by reason of changes in the character of 
the property or the neighbourhood or other 
circumstances of the case which the Judge may 
think material, the restriction ought to be 
deemed obsolete; or 

that the continued existence of such restriction 
or the continued existence thereof without 
modification would impeded the reasonable user of 
the land for public and private purposes without 
securing to any person practical benefits sufficient 
in nature or extent to justify the continued 
existence of such restriction, or, as the case 
may be; the continued existence thereof without 
modification; •••••• " 

••••••••0000000• 

that the proposed discharge ••••••••••••••••••• 

The applicant did not advance, in its arguments, the grounds contained 

in section 3(1) (c) of the said Act. 

The premises 151 Kensington Crescent, Saint Andrew is a lot of 

land part of a development of lots on the plan of Kensington deposited in 

the Office of the Registrar of Titles in June 1924. The saiJ development 

consisted of a subdivision of twenty eight (28) lots. The covenants endorsed 

on the titles were to ensure the maintenance of, inter alia, a single family 

private dwelling house on each lot. This was initially observed. Since 

the mid-1960's to dat~ there have been departures from the strict residential 

user to include commercial and multi-dwelling user; the affidavit, with 

pl8n attached, of Lloyd Davis, a partner in a firm of chartered surveyors, 

valuators, estate and property managers, dated the 10th day of July 1995, 

reveals this. The said number of lots are now increased to thirty two 

(32) by the subdivision of four (4) of the original lots. The applicant, 

c.o. Jacks and Associates Ltd. is the current owner of isi Kensington Crescent. 
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The objectors, Sherbourne Ltd. is the owner of several apartment units situated 

at 15 and lSA Kensington Crescent, :ilDmediately adjacent to and south east 

of the applicant's premises. 

The applicant bought the said propety in 1993 and was registered 

as the owner. Building plans were submitted to the Kingston & St. Andrew 

Corporation - the applicant being fully aware of the covenants on the 

property - and building approval no. B32.8.92 dated the 27th day of November 
l 

1992 and issued. In 1994 the applicant commenced construction in breach 

of the said co~enants. The applicaiton for modification of the covenants 

was made in 1995 and published in the newspapers on the 2nd and 9th 

days of February 1995, by order of the Master made on the 27th day of January 

1995. Now constructed on the said premises is an apartment comp1ex of forty 

eight {48) studio units in strata titles including lofts of sixteen {16) 

of the said units. Building approval was granted to the applicant for the 

construction of forty eight (48), habitable rooms, and therefore the applicant 

is in breach of the said approval and have in reality constructed sixty-four 

{64) habitable rooms; see affidavit of Michael Lake, architect and shareholder 

•n the objector, dated the 20th day of July 1995. Arthur Lowe, the architect 

who obtained the said building approval for the subjec. premises in 1992, 

maintains that the density is in fact 48 habitable roomsp because the lofts, 

built with handrails, are not enclosed and so not classified as habitable 

rooms. The objector built is apartment complex, consisting of forty-two 

{42) strata lots. The objector retained sixteen {16) of the said lots. 

The applicant also constructed two, four-storey (4) apartment complexes 

at nos. 9 and 11 Kensington Crescent in 1991 and 1992 respectively; no objection 

was made to these latter constructions. The original Kensington Crescent 

development, now consisting of thirty two (32) lots can no longer be described 

as a single family dwelling house development. 

As one enters Kensington Crescent from Oxford Park Avenue, which 

runs from Oxford Road, one would now observe, with the aid of the plan annexed 

to the said Lloyd Davis affidavit~ 
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A. On the left hand side of the Crescent, eleven (11) premises, 
consisting of, 

(a) one (1) vacant lot 

{b) eight (8) apartment complexes (including the applicant's 
and the objectors'), 

(c) one (1) residence and 

(d) one (1) business premises. 

B. On right hand side of the Crescent, one would observe also eleven 
(11) premises consisting of, 

(a) one (1) vacant lot 

(b) two (2) apartment buildings. 

(c) five (5) residences, and 

(d) three (3) business premises. 

C. To the southeast where two ends of Kensington Crescent are joined 
by Old Hope Road, are, ten (10) premisesi consisting of, 

(a) one (1) vacant lot 

(b) one (1) hotel and 

(c) eight (8) business premises. 

According to Mr. Davis there are therefore, a total of six (6) 

residences, which except for no. 7, are in poor physical condition. Of 

these five (5) residences, 

(1) is "in ruins" 

(2) is unoccupied 

(3) has been sold at a commercial price of $10.5 million. 

(4) with an office, is for sale for $18 million, presumably 
also a commercial sale price. 

(S) the owner is asking for a price of $12 million, 
presumably also, a commercial sale price. 

Michael Lake, in his said affidavit, agrees with Lloyd Davis' 

classification of the Kensington Crescent neighbourhood, except for the 

premises along Old Hope Road, probably five (5) such premises; maintains 

that those of the premises which are being used as business or professional 

offices are illegally being done so; and concluded that" •••••• more than 

a half of the lots in the Kensington Crescent neighbourhood are therefore 

residences or capable of being used as residences." 

The permitted population density is determined by the local authoritiesp 

depending on the public utility services available. In 1983 that density 



5. 

wa~ fifty (50) habitable rooms per acre; currently it stands at one hundred 

(100) habitable rooms per acre. 

Mr. Hentiques fot the applicant argued that the provisions of 

section 3(1) (a) of the said Act had been satisfied - there has been change 

in the chatactet of the ptopertyi in that although the applicant commenced 

construction prior to "ppiying for modification can be construed as accepted 

change; referring to Ridley v Taylor [1905] 1 WLR 612 and Restrictive Covenants 

by Preston & Newsom, 8th Edition, at p. 254 he maintained that one shoul~ 

look at the history of the property; that th2re has been change in the 

character of the neighbourhood, definable as the lots on Kensington Crescent­

see D.F. & H. Joyce, Ltd's Application [1956] 7 P & C.R. 245, Re: 48 Norbrook 

Avenue, St. Andrew, E.R.C. 160/82 delivered on the 16th day of November 1984 

E.R.C. 80/90 delivered on the 27th day of July 1994; that there were other 

circumstances of the case and that the covenants were obsolete - In re Truman, 

Hanbury, Buxton & Co. Ltd. Application [1955] 1 Q.B. 261. Re argued further 

that there were originally twenty ~ight (28) lots in the development for 

which the benefit of the restrictive covenants were imposed - to maintain a 

single family dwelling house status - only six (6) of those are still 

residential, some being in ruins; that on the narrow interpretation of 

"neighbourhood" there arz now thirty two (31) lots on Kensington Crescent 

consisting of nine (9) apartment buildings, ( the applicant's would be the 

tenth), one (1) commercial building, eleven (11) businesses, one (1) hotel, 

three (3) vacant lots and the said six (6) residences; that the original 

object of the covenants cannot be maintained, the neighbourhood is now 

predominantly commerc:L'll; that the object0r, h:wing c.btained a modification 

of the covenants increased ~he population density, and is deemed to have 

acquiesced; that the practical benefits of quietude nnd exclusively of the 

area provided by the covenants. to the residents had gone, and, no one would 

suffer injury if the modif ica~ion ~as effe~ted. He concluded that the rules of 

equity should not b~ applh.1d 111 t:he e:>r~m:fnation of the conduct of the applicant 

~n ~ne matter - Ridley vs Taylor, supra. 

Mr. Robinson for the cbjector argued, inter alia~ that the applicant 

had failed to show that any of the gr~~3ds on whi~h it relies have been 
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satisfied in order that the court may grant the application, and if they 

have, the court has reason in its discretion to refuse the saio application. 

The applicant has failed to show that the continued existence of the testriction 

has prevented all reasonable use of the land within the framework of the 

existing restrictions - Stannard vs Issa [1987] A.C. 175~ the applicant can 

still use the land for the purpdse set out in the covenants - the fact that 

the applicant's project or the existing apartments would enhance the neighbour­

hood is immaterial; the issue is whether the permitted user is no longer 

reasonable and that another user which would be reasonable is impeded. The 

state of affairs which the covenants were imposed to ensure, namely, to 

protect the neighbourhood as a private residential area for the single family 

dwelling houses, remain substantially intact, the objectives can still be 

achieved to some degree. Despite thu fact that there have been other mod1.· 

fications and developments, for example, apartment buildings, the characcer 

of the neighbourhood has not changed to an extreme degree, and even if the 

said character has changed, but the objectives can still be achieved, the 

convenants cannot be deemed obsolete. He relied, inter alia, on, In the 

matter of 14 Gainsborough Avenue~ St. Andrew, supra, in the matter of 

48 Norbrook Drive, supra, suit no E. R/C 13/89, In the matter of land part 

of Retreat, St. Andrew, delivered on the 2nd day of October 1990, Supreme 

Court Civil Appeal No. 16/92 Central Ydning & Excavating Ltd. vs. Peter Croswell 

et al delivered on the 22nd day of November 1993 (majority decision) and 

Re Knott's Application (1953) 7 P & CR 100. He continued, that the neigh­

bourhood is, comprised of lots nos. 1 to 20 Kensington Crscent; that a purchaser 

could not now expect a community of single dwelling houses; that the 

modification sought would increase the density of population, by at least 

48 persons, increase the traffic and noise level, reduce the privacy and 

tranquility existing, thereby causing injury to persons, entitled to the 

benefit of the covenant and therefore, it cannot be deemed obsolete. He 

concluded that because the applicant proceeded to construct in breach of 

the restriction, prior to seeking the approval of the Court, the principles 

of equity precluded the Court for granting assistance to the applicant. 
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The jurisdiction of the court to grant the application for the 

modif !cation sought is conferred by ~ect'ion 3 of the Restrictive Covenants 

(Discharge and Modifica~~on) Act. 

113-(1) A Judge in Chambers shall have power from time to 
time on the appl~c;:.ad.on of the Town and: Country Planning 
authority or of· ·any person: ·interested in any freehold 
land <it.~fected by any restric~ion arising under covenant 
or otlierwise as to the user thereof or the building 
thereon, by order wholly or partially to discharge or 
modify any such restriction (subj.ect or not the payment 
by the applicant of compensation . to any person suffering 
loss in consequence of the order) on being satisfiec. 

a. that by reas~~ of changes in the ch?racter of 
property qr the neighbourhood o~ ot~er circumstances 
of the case which the Judge may think material, the 
restriction ought to be deemed obsoletep or 

b. that the continued existence of such res'triction or 
the continued existence thereof without modification 
would impede the reasonable user of the land ~or 
public or private purposes without securing ·to any 
person practival benefits sufficient in nature .or 
extent to justify the continued existence of suc_h 
restriction, or, as the case may hep the · continuance 
existence thereof without modification~ or · 

\ 

c. that the persons of full age and , capacity fpp die 
time being or from time to time entitled· to' the 
benefit of the restriction whether in respect of ., .. . ~ \ ', . 

estates in fee simple or any .lesser estates .or, ·
1

_.,: - : 

interests in the prope~ty ~o which the beneftt 'of 
the restric~.ion . :i,,s ~nne:x:ed, ··h~v~. agree.9-~··· ~~tliifr 
e~pressly or by · implication, hy :thi!ir acts o~ 
omiS'f?·ions ~ ' to the Sam\!. b~f.ng. : discharged ·or' 'modified; 

1,:.. \-

or 

d. th~t, . ~hlil .. P.Ji'.Oposed di_scharge or modification will not 
injure the ·persons entitled to the benefit of the 
restrictiong •••••••• ~." 

In order to succeed the applicant n~eds to shou that one of the 

circumstances related in the said section, exists, in respect of the pro.perty -

concerned. The sub-sections are considered disjunctivelyp paragraph (1)-(a) 

~s i~aelf read disjunctively. 

Changes in the character of the property relate primarily to physical 

characteristics. In Re Findlay & Co. Ltd's Application (1963] 15 P & C 94, 

the Land Tribunal modified as obsolete a restriction on property forbidding 

user as shops~ under s~ction 84(1) (a) & (b) of the Law of Property Act _ 

1925 (England), which is similar in terms to section 3(1) above. This was 

a case of long continuous user in breach of the restriction. 
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Changes in the character of the neighbourhood is of wider consideration, 

as if affects the instant case. '~Neighbourhood" is the relevant eti:'ea to 

be considered in relation to the applicant's property in the determination 

of the effect and influence of the covenants thereon. This area may not 

necessarily be restricted to that immediately bound by similar covenants. 

By its geography» as seen on the plan to the Lloyd Davis affidavit, Kensington 

Crescent permits access to itself only from Old Hope Road. (two entra11ces) 

and Oxford Road. There is no access from the northern nor western directions. 

It enjoys its "set aside" positioning free from, "assault from all sides". 

It is not directly accessible from the exaggerated coIIll't!ercial activity of 

tkhe New Kingston area. I maintain that the ar~a consisting of premises 

on Kensington Crescent itself, originally developed into twenty eight lots 

(28), now thirty two (32), is the relevant neighbourhood. 

The author, in Restrictive Covenants, by Praston & Newson 8th 

Edition at page 225j 

"The neighbourhood need not be large: it may be a 
mere enclave. Nor need it, so far as this definition 
goes, be coterminous with the area subject to the 
very restriction that is to be modified~ or other 
restrictions forming part of a series with that 
restriction ••••••• ". 

The character of the neighbourhood has been consistenly determined 

by the "estate agent's test", namely, what does a purchaser on that road 

expect to get? In Re Davis' Application (1950) 7 P & C 1, the Lands 

Tribunal held that, 

"Character •••• derives from style, arrangement and 
appearance of the houses on the estate and from the 
social customs of the inhabitants." 

A purchaser of property on Kensington Crescent would expect to get 

a single dwelling house on a lot of land of approximately had an acre in 

size, in an area with houses of a similar nature. In addition, it would 

portray a secluded laid back setting, a quiet leisurely, sub~urban residential 

living with a vegetation -filled existence, devoid of the bustle of commercial 

activity and without the attendant daytime stream of motorized and pedestrian 

flow. On the contrary, such a purchaser would find, that on proceeding 
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from Oxford Park Avenue from the south west on to Kensington Crescent, he 

would be greeted to his left by a vacant lot, a continuing proc~ssion of 

seven (7) apartment buildings, (exclusive of the applicant's), interruptetl 

by one residence, but further supplemented by a business premises. To his 

ieft he would again be welcomed by a vacant lot, five (5) residences; 

interspered with two (2) apartment buildings and two (~) 1usiness premises. 

111 the remaining "semi-circle" of Kensington Crescent, bordered by Old Hope 

Road - he would seek in vain for a residence, but would b~ confronted bj 

eight (8) busin~ss premises, one vacant lot and a hotel. He would experi~Lc~, 

by day, an evident stream of activity of personnel, machines and traffic, 

motorized and pedestrian, occasioned by the offices, businesses and apar~ments, 

with the said bona fide residences interspered; by night, there would be 

stark emptiness, an unnatural stillness caused by the daily departed 

inhabitants of that changed community. This is hardly the original ~bject 

of the said covenants, conferred on a residential area. The appearance 

of some of the houses has changed and the social customs of the inhabitants 

have changed. There have been changes in the character of the neighbourhood. 

This is not a determinant of the burden cast on the applicant. The 

court needs to be further satisfied that it should exercise its discretion 

to, as a consequence, declare that the covenants are deemed obsolete. 

Because, in spite of the changes, if the original objects and benefits of 

the covenants can still be achieved, they cannot be seen as obsolete. 

Rower, L.J., in Truman, Hanbury Buxton & Co. Ltd.'s Application, 

supra, aaid of obsolesc~ne, at page 272, 

"It seems to me that if, as sometimes happens, the 
character of an estate as a whole or of a particular 
part of it gradually changes, a time may come when the 
purpose to which I have ref erred can no longer be 
achieved for what was intended at first to be a 
residential area has become, either through express 
or tacit waiver of th~ covenants, substantially a 
commercial area. When that time does come, it may 
be said that the covenants have become obsolete, 
because their original purpose can no longer be served 
and, in my opinion, it is in that sense that the word 
•cmso!:e~e· 1s UsQd ••••• _.n, 
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u ••• if the original object of the covenan t can no longer 
be achieved, it is difficult to see how the. covenant can 
be of value to anyone." 

It was held however that, though there were change s in the character 

of the neighbourhood, the covenant was not rendered ob::;olete~ becatise the 

objector::., entitled to the benefit of the covenant woultl be seriously injured 

if it was discharged or modified. 

In Central Mining & Excavating Ltd. v. Croswell et al, supra, the 

Court of Appeal, by a majoritys confjrmed the decisiou of Courtenay Orr, 

J, that the covenant was the obsolete, the original obJ nct. of tlie covenant 

could still be achieved, although, in the opiuion of on~ of th~ said judges, 

there had been changes in the neighbourhood. 

In the instant case on•" r:annot say• as was found in F.•:! 48 Nor brook 

Drive, supra, and Re land part of 1-1.e:treat supra, that the. area had rt::mained 

purely residential and then: were 1-,0 char'.gc ·s in the ncJightJourhood. The 

objector contends that the resj_dt:nCP3 can still bl:! u:,.1\::d a.., : .h~ original 

cow:mant stipulated .::nd thercfor:1.. i\: ohould not tie dc "iucd obGoletP. This 

argument 'I.las not elevated to a p}_obability. The currtl t r c&lity - appar ent 

i.:o the dicintert!t>tcd obscrv•!r ~ i:; s L<n area of rr.ulti-stor l ctl apartments, 

houoes used a.o offic~. s and bu:::;in'=sses IJloC(:S, with re~ddcnc :.n. in betwccen. 

Thi::: wi.1 r10 longer provide quie:c, pt::ac1::iui. :i." l.!::dd..:ui:ial atmo:..pntJ rl:! a::; 1mvisagl.!d 

by thl: original conci:;pt of the :::Jngle family dwdling hou :.:.. ·-·· 

ln th1:: !.:!Vent that I am in corn~ct in this r..:.spect, ar. l.Xamination 

of the ground contained in section 3(1) (b) h ncc·~ -" ;cr y. Th;; applicmit 

has the burde:n to show hat th1:: contiimtd e:x~:...tencc> of t-= ;.:c:::;triction without 

modification would imp~de th1... r~a~ouablc user of th·; lanci. In the casu 

of Stannard v Issa (196~) 34 <,.,;.I.R. 189, it was held that in orclcr to succeed 

on thi:::; ground the applicant had a burdvn to :::huw, 

11 that the contic.uanct-· of the umr.odi:i: iwcl covt:nanLs 
hinders• to a real f:~'i.::Jibl..:· dl.!gret:: th(! lanc.l b ,, ing 
r.aa:...ouably used. 11

------

Lord Ev~r sh~d, M.R., in Grey and Gulton' ~ Application [1957] ~ Q.B. 650. 
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This dictum was adopted by Carey, J.A., in the Stannard case in the Jamaican 

Court of Appeal. Carey J.A., in the latter court maintained that if the 

evidence indicates that the purposes of the covenants are still capabie of 

fulfilment the onus on the applicant would not have been discharged. 

Can the purpose of the covenants still be fulfilled? Restricting 

the user to a single family dwelling house and forbidding subdivision of 

the said lot it sought to ensure, principally, the p-2acc and quiet of sult· 

urban life, purely residential living, a low noise level, both of t1a£flc 

and personnel, and a low population density. 

Mervyn Down, a dir~ctor of a firm of real estate, appraisers, 

auctioneers and real estate agents, in his affidavit <lated the 4th day of 

July 1995, concluded that the certain benefits formerly enjoyed in the sai<l 

neighbourhood were no longer attainable. lie said~ inter alia, 

11New Kingston has developen in close proximity to the 
neighbourhood ••• the improvement in roads and road 
transportation has caused pressure to be placed on 
the neighbourhood with the effect that the neighbour­
hood is no longer the quiet suburban area it one~ was." 

He also referred to the nredcfined •••• zonine regulation" which 

increased the density to one hundred habitable rooms per acre. He observed 

that the neighbourhood, "has changed almost complet~ly from a low density 

residential neighbourhood to a mixcdi high density residential and commercial 

office neighbourhood." 

In all the circumstances . I am of the view that the purpose of the 

covenants can no longer be fulfilled. The benefits they wero intended to 

confer cannot any longer be enjoyed. 

As a further consequenc£. the said benefit of the covenant having 

been already lost to the owners of the said residences, the °'proposed 

discharge or modification11 by the Court, will not then.by be a loss to them. 

No resulting injury would be suffered by them; section 3 (1) (d) is therefore 

also satisfied by the applicant. 
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hichael Lake, it1 hi~; atiiclavit deited tl1~ 4th d a~' of April 1995, 

speculat..es thct, 11 
••• t.hert:! ~: ;y be i'ictu of \ilhid. th '.: uh.-i• :ct•·r is not awart! 

Wf·.i.ch COU:ilt aU eel the i.liliOUnt by whli h tht::..'e could. bt: SOllie di.Ir.iuution in 

the va:Lue of the objectu1 a propi.u:y in the iuture .• n Thi :: if, rn;t evide;-:c·~ 

of loss, to bhuw injury caused bj ·:..h .. · " •••• propcsed dir· ch~: Fe or ir.uditicat:l.m1". 

On the coutrar.1 ~ ·che unchall .. I.g~d t!V1dence ;)f ti1l. said Kervyn liowr~. 

i;:;, thaL, taking into cor.sidei.at1on th:.: c.:xistlr.g elv:mges, conLtruction cii 

apartmei.t complexes, and t.he prcpGaec. '11odiliccitiL1t , tht:. prup•;:rtief: in 

the said c ighbourhood would i;:icrea ~ < · in V<>.lut! :=,rid no..: ch .. pr1·cL:·i.:e. 

Undoubtf'tlly, several of t~u:: premises of the Kens] >tgtor Cre~r::e>nt 

r:.eii:;hbourhood an- being used in L.u..;:,.ch o.1 thi;- cov,_ne.·r.;; r. , nc.'..: having be~:. 1.'. 

modiried by th~ court. In sou..- t.:.ses, the acqui~::;cence ,.,:i: the other. oWJ _(~-:: ·· 

for. an ownP. r, builrl in breach ot tht.; ccvt:nant, with kri'-1wlcdge oi: its 

ex.Lct~nc~ ao the:: applicant didg ~H ol.d("r to achiev-·. wh.C<t thi:: ettorney 

:ror tht.· objc~ctor d~.!scribes as ,._., fial accompli, und •-h'2 i.c l~?ply to the 

court for the ri:quisile modificatim.. Th .. OUJ~Ct•.1r cont • ;ntl~ that this court, 

taking into conoideration it~; t:quitablc juri~dictio~1, ~l:ouJ ~ not ni<l th~ 

applicant, in the circutnstances~. ar~d should !"fofu~~' ::lt:U:: nµpli.c~tiou. 

The author in k :..:otricL .. vr. Cuver1<Jr,ts. by Pr~si.:.l.~ .. .;_ i~..;w~om, with 

reft:rcnce to the c:qu.i.t;:;.bl•: jurisdiction of thl..' Court, sa:Ld at P~8• ' 225, 

"Apart from disa!;i.: ·:~ rs ~<:;uet:cl b.1 r.bi.:uro.l . JrCl ~ or 
·'.:!Xtt. rnal a 5 '<.!nci:·;S, i_.h.::! co1,di tiou oi: ,_:-_f ia:i.r ; 1 ·lied 
upo1.. will alir.o~t n•. c<:: e~;arily bi= {~u.; :i.u scr.: dPgrL::' 
to th1:: ;;ci::.J..•mB or h ; ... ctionc of th• applic;'"'' er hio 
pr<.d1.c:CPGSOL'. Yf · .. c~ thr- Tr:iLuh1l, iri G<1Jr:J.:....i.Itg 
itc. chsci.:.:tl.vr1 1 .:-hmil<l b~~::· :i.n L':\.i.Il(~ the. ~;;1i.·11.t:•t:, 

of i:tuss~o .i..l~ L.J. that !t..::'-th1<:r th(: p ·e»..:•:or:altt/ of the 
applicant nu'L htt; past br haviour L:; r .. :i.cv.-,;·· : tc· 
tht dinc.:r• ; tion whicl1 n;u;:;t he rnJ.ar,:d :·c :.h~; 

pro~vtty and its history 6~ ~uch. Thi2 co1~uct 
which rr.:lgh-c: t• O:ll c.·ti;aim· t th·c, app1 i~o'.l~ll: i:-• a (..ourt 
of E.qulty is r,(;'' dirl-'Ctly r·~ L·vant." 

The author wa;;., here i1::i.::·rr.ircg t0 tht: said aictui!l of Rut.sell, L.J. 

iu h.iol'~) Taylor, supr.... Thin :Jla· . · ·r~cr;t of th,• dUthor wan tr.E<k ir: · th2 

coff&. •,xl of thl. ground1.·: in S(.ct ir·1· G4(1} (a), f.imil~.:- tl. t < rms with our 

s1...ci:1011 84 ) (1} (a) anti sp~ci:i:: .i.c hll}, chant·~ 111 th1 · £".h:.. 1 .. ,.~t.~r o1 the prupo::.r.ty; 
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he had said earlier) at page 254, 

"There can be comparatively few sets of circumstance~ 
in which an applicant will seek to obtain relief under 
section 84(1) on the ground that by reaoon of changes 
in the character of 9 the propertyi, i.e.~ the property 
the subject - matter of the application, the restriction 
ought to be made obsolete •••••••••••••• 

Again. there may be no doubt also be cases in whichJ 
owing for instance to some natural or other disaster) 
the physical character of the property has been 
radically changed so that the restriction ought to be 
deemed obsolete." 

The emphasis here was on the physical character of the property 

Ridley vs. Taylor did concern section 84(1) (a), that is, change in the 

physical character of the property. in which the lessee converted a single 

family dwelling house into five (5) flats. 

The Lands Tribunal in England) which administers the jurisdiction 

under section 84J and which decided the case of Ridley v Taylor supra, 

consists of, 

"a President who has either held high judicial office 
under the Crown or is a barrister-at-law of at 
least seven years 1 standing and of suc~1 other members 
as the Lord Chancellor may determine~ who are to be 
partly barristers-at-law or solicitors of the like 
standing •••••••• " 

Tribunals such as these are regulated by its own procedure and rules~ 

made by the Lord Chancellor - Halsbury's Laws of England. 4th Edition, 

Volume 8, paragraph 226, arc not governed by the strict rules of evidence 

as courts of law are, see the Law and Practice of Disciplinary & Regulatory 

Proceedings by Brian Harris, Q.C.~ and enjoy a jurisdiction of high 

judicial status. Utf.: .exclusion of the rules of equity from its 

consideration should be viewed as peculiar to the context of that tribunal 

and in dealing with the change in the character of the property in the 

circumstances of that case. I am not convinced of its general application. 

Section 48 of the Judicature (Supreme Court ) Act~ reads, 

"48 With respect to the concurrent administration 
of law and equity in civil causes and matters 
in the Supreme Court the following provisions 
shall apply -

••••O•Oo•C.Oo••o•o••••••••••••••=>•O•o•••••••••• 

d 
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d. The Court and every Judge thereof shall take 
notice of all equitable estates, titles and 
rights, and all equitable duties and liabilities 
appearing incidentally in the course of any 
proceeding, in the same way as the Court of 
Chancery would have done in any proceeding 
instituted therein before the passing of this 
Act." 

Equitable principles a.pply in the instant case. 

A court will not grant equitable relief to a party who has committed 

a breach in respect of the very subject matter of his application. 

In August of 1992 the applicant, through its architect Arthur Lowa 

submitted building plans to the K.S.A.C for approval 9 which was granted 

in November 1992. The applicant was aware that the covenant then on the 

said premises precluded the type of development planned; the applicant had 

removed similar covenants when it did construction on premises nos. 9 and 

11. The applicant gave its lawyers instructions to have the covenants removed 

in respect of 15~ Kensington Crescent; this was done 11After the company registel:ea 

the premises in 1993." Bernard Le Clainche, a director of the applicant 

stated in cross examination, 

iiLawyers engaged by us to see to it that anything 
legal to be done from beginning of the development 
to the end." 

When construction connnenccd in 1994, no enquiries were made of the 

the attorneys, no affidavtis were signed by Le Clainche, nor was the 

company aware whether or not the covenants had be~n modified. The applicant 

had clearly committed a breach. 

In Dyster v Randall & Sons [1926] Chan. D. 932, the plaintiff failed 

to submit plans for approval prior to commencement of construction of a house. 

Specific performance was granted because the court was of the view that the 

non-submission, although it was a br~ach, was minimal and immaterial in the 

circumstances, because the plans were unexceptionable and would have been 

approved. 

In the circumstances of the instant case, the failure to apply to 

modify the covenant prior to constructton is neither minimal nor immaterial. 

However~ though the onus is on the applicant to see to the removal of the 

covenant, it had taken the usual steps to enga~e its attorneys to effect 
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the L'cmoval. Althougn prud<::nce <.1 {!IDand.~d t hat the applicant be assured or 

its removal, tht:! court i8 of the view that it ha<.i taken an acceptable 

conaci~ntious step throu5l1 its ae,en.t to t:fft::ct d11: ru;~cf\,-~·, l of the said covenant. 

The applicant cannot be described as deliberately flout-t.ng th~ law, nor 

indifferent, but exhibiting a misplac~d trust in a less than diligent 

attorneys. This court will ~xerci&c its discretion in the applicant's 

favour. 

In all the circumstancPc P I find that the applicant has satisf~_ed 

tht:. court in re:spe:ct of th~ grou-:-:id.s contain(!d in s~c. 3(1) (a) (b) and (d) 

and accordi11gly tht: application is granted in tt:!nns of the surumons dated 

th•:? 16th day cf January 1995. with costs tc thf! applicaut to be: agroed or 

truced. 


