L SURDI I NU 8 S

COUNCIL OF 15
NORMAN My "CAL EDUCATION

LAW SCHoOL LIBRAR
ILVVJ.BJCHQA,}CHQGSIYDBLT’LAL{AJCH\ Y

IN THE SUPREME COURT OF JUDICATURE OF JAMATICA
IN EQUITY

SUIT NO. E.R.C. 10 of 1995

In the matter of all that parcel of
land known as Jk RS Soanasnt |
in the parish of ¢ Andrew being land
comprised in certificate of title
registered at Volume 1138 Folio 45

AND

In the matter of an application for
the modification of covenants Nos. 1
and 4 affecting the land

AND g

In the matter of the Restrictive Covenants
(Discharge and Modification) Act.

Raoul N.A. Henriques, Q.C., Ransford Braham and Glenford Watson

iestructed by Messrs. Liviugston, Alexander and Levy for the
applicant.

Gozéon Robimson and Mrs. W, Marsh instructed by Migs Judith

Hzughton of Nunes, Scholefield, DeLeon & Co, for the
objector.

Heard: 29.11.95, 30.11.93, 1.2.95
3.12.95, 6.12.95 & 11,3.96

Barrison J.

By an originating summons dated the 16th day of January, 1995,
supported by affidavits, C.0. Jacks and Associates Ltd. (the applicant)
seeks to modify the westriction placed on land known as 15% Kensington

Crescent in the parish of St. Andrew, registered at Volume 1138 Folio 45

of the Register Book of Titles.

The said restriction; as endorsed on the title is contained in

covanants nos. 1 and 4, which read,

"1. To erect only one suitable dwelling house on each
of the said lots having not less than five apartments
and all necessary outbuildings. The cost of such
dwelling house and outbuildings to be not less than
three hundred pounds.

4, Not to subdivide either of the lots above described

but to keep and reserve each of the said lot as one
building lot."
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The applicant wishes the modification to read,

1. To erect no more than forty eight (48) habitable
rooms on the czid lot.

2. Not to subdivide the said lot save and except into

strata lots under the Registration (Gtrata Titles)
Act as approved by the relevant authority,*

The grounds on which the applicant relies, are as contained in
Section 3 of the Restrictive Covenants (Discharge and Modification Act,)
which reads,

"3_(1)------¢oueo

a. That by reason of changes in the character of
the property or the neighbourhood or other
circumstances of the case which the Judge may
think material, the restriction ought to be
deemed obsolete: or

b. that the continued existence of such restriction
or the continued existence thereof without
modification would impeded the reasonable user of
the land for public and private purposes without
securing to any person practical benefits sufficient
in nature or extent to justify the continued
existence of such restriction, or, as the case

may be; the continued existence thereof without
modificationy ,....."

Co 4P e000000006COa

d. that the proposed discharge..cieevooeenooonna,

The applicant did not advance, in its arguments, the grounds contained

in section 3(1) (c) of the said Act,

The premises 15% Kensington Crescent, Saint Andrew is a lot of
land part of a development of lots on the plan of Kensington deposited in
the Office of the Registrar of Titles in June 1824, The said development
consisted of a subdivision of twenty eight (28) 1lots. The covenants endorsed
on the titles were to ensure the maintenance of, inter alia, a single family
private dwelling house on each lot. This was initially observed. Since
the mid~1960's to date there have been departures from the strict residential
user to include commercial and multi—dwelling user; the affidavit, with
plan attached, of Lloyd Davis, g partner in a firm of chartered surveyors,
valuators, estate and property managers, dated the 10th day of July 1995,
reveals this, The said number of lots are now increased to thirty two
(32) by the subdivision of four (4) of the original lots., The applicant,

C.0. Jacks and Associates Ltd. is the current owner of 154 Kensington Crescent,
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The objectors, Sherbourne Ltd, is the owner of several apartment units situated
at 15 and 15A Kensington Crescent, immediately adjacent to and south east

of the applicant’s premises,

The applicant bought the said propety in 1993 and was registered
as the owner. Building plans were submitted to the Kingston & St. Andrew
Corporation - the applicant being fully aware of the covenants on the
property - and building approval no. B32.8.92 dated the 27th day of November
1992 and issued. In 1994 the applicant commenced construction in breach
of the said covenants. The applicaiton for modification of the covenants
wag made in 1995 and published in the newspapers on the 2nd and Sth
days of February 1995, by ordezr of the Master made on the 27th day of January
1555. Now constructed on the said premises is an apartment complex of forty
eight (48) studio units in strata titles including lofts of sixteen (16)
of the said units. Building approval was granted to the applicant for the
construction of forty eight (48), habitable rooms, and therefore the applicant
is in breach of the said approval and have in reality constructed sixty-four

{64) habitable rooms; see affidavit of Michael Lake, architect and shareholder

#1: the objector, dated the 20th day of July 1995, Arthur Lowe, the architect
who obtained the said building approval for the subjec. pramises in 1992,
maintains that the density is in fart 48 habitable rooms, because the lofts,

built with handrails, are not enclosed and so not classified as habitable

rooms. The objector built is apartment complex, consisting of forty-two

(42) strata lots. The objecteor retained sixteen (16) of the said lots.

The applicant also constructad two, four-storey (4) apartment complexes

at nos. 9 and 11 Kensington Crescent in 1991 and 1992 respectively; no objection

was made to these latter constructions, The original Rensington Crescent

development, now consisting of thirty two (22) lots can no longer be described

as a single family dwelling house dcvelopment.

As one enters Kensington Crescent from Oxford Park Avenue, which

runs frow Oxford Road, one would now observe, with the aid of the pPlan annexed

to the said Lloyd Davis affidavit:
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A, On the left hand side of the Crescent; eleven (11) premises,
consisting of,

(a) one (1) vacant lot

(b) eight (8) apartment complexes (including the applicant‘s
and the objectcrs'),

(c) one (1) vesidence and

{d) one (1) business premises.

B, On right hand side of the Crescent, one would observe also eleven
(11) premises consisting of,

(a) one (1) vacant lot
{(b) two (2) apactment buildings.
(c) five (5) residences, and

(d) three (3) business premises.
P

C. To the southeast where two ends of Kensington (rescent are joined
by 0l1d Hope Road, are, ten (10) premises,; consisting of,

(a) one (1) vacant lot
(b) one (1) hotel and

(c) eight {8) business pPremises,

According to Mr. Davis there are therefore, a total of six (6)
residences, which except for no. 7, are in pocr physical condition. Of

these five (5) residences,

(1) is "in ruins"
(2) is unoccupied
(3) has been sold at a commercial price of $10.5 million.

(4) with an office, is for saie for $18 million, presumably
also a commercial sale price.

(5) the owner is asking for a price of $12 million,
presumably alsc, a commercial sale price.

Michael Lake, in his said affidavit, agrees with Lloyd Davis'
clagssification of the Kensingion Crescent neighbourhood; except for the
premises along Old lope Road, probably five (5) such premises; maintains
that those of the premises which are being used as businecs or professional
offices are illegally being done 50; and concluded that ".,.... more than
a half of the lots in the Kensington Crescent neighbourhood are therefore

residences or capable of being used as residences.®

The permitted population density is determined by the local authorities,

depending on the public utility services available. In 1983 that density
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was fifty (5C) habitable rooms per acre; currently it stands at one hundred

{100) habitable rooms per acre,

Mr. Henriques for the applicant argued that the provisions of
secticn 3(1) (a) of the said Act hacd been satisfied - there has been change
in the chatacter of the property, in that a2lthough the applicant commenced
construction prior to applying for modification can be construed as accepted
change; referring to Ridley v Taylor [1905] 1 WLR 612 ond Restrictive Covenants
by Preston & Newsom, 8th Editions at p. 254 he maintained that one should
look at the history of the property; that thare has been change in the
character of the neighbourhood, definable as the lots on Kensington Crescent-
see D.F. & H. Joyce, Ltd's Application [1955) 7 P & C.R. 245, Re: 48 Norbroock
Avenue; St. Andrew, E.R.C. 160/82 delivered on the 16th day of November 1984
E.R.C. 80/90 delivered on the 27th day of July 19943 that there were other
circumstances of the case and that the covenants werc cbsolete - In re Truwan,
Hanbury, Buxton & Co. Ltd. Application [1955] 1 G.B. 261. He argued further
that there were originaily twenty eight (28) lots in the development for
which the benefit of the restrictive covenants were imposed -~ to maintain a
singlc family dwelling house status - only six (&) of those are still
residential, some being in ruins; that on the narrow interpretation of
"neighbourhood" there arc miow thirty two (31) lots on Kensington Crescent
consisting of nine (9) apartment buildings, ( the applicant’s would be the
tenth); one (1) commercial building, eleven (l1) businesses, one (1) hotel,
three (3) vacant lots and the said siy {6) residences; that the original
object of the covepmants cannot be maintained, the neighbourhood is now
predominantly commercial; that the objector, having cbtained a modification
of the covenants increased “he populaticn density, and is deemed to have
acquiesced; that the practical benefits c¢f quietude and exclusively of the
area provided by the covenants. to the residents had gone, and, no one would
suffer injury if the modification was effected. He concluded that the rules of
equity should not be applivd iu the examinaticn of the conduct of the applicant

in the matter - Ridley vs Taylor; Supra,

Mr. Robinson for the cbjector argued, inter alia, that the applicant

had failed to show that any of the grovads on whizh it relies have been
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satisfied in order that the court may grant the application, and if they

have, the court has reason in its discretion to refuse the said appliication.
The applicant has failed to show that the continued existence of the testriction
has prevented all reasonable use of the land within the framework of the
existing restrictions - Stannard vs Issa 11987] A.C. 175; the applicant can
still use the land for the purpose set out in the covenants ~ the fact that

the applicant's project or the existing apartments would emhance the neighbour~
hood is immaterial; the issuc is whether therpgrmiptféhgg?ymis_ngﬂ}gpger
reasonable and that anothgr user which would be”rga§qqg§}g'igmimpeded. The
state of affairs which the covenants were imposed to ensure, namely, to

protect the neighbourhood as a private residential area for the single family
dwelling houses, remain substantially intact, the objectives can still be
acb{gyggdggg§9@g¢gggggg. Despite the fact that there have been other mod..--
ficatlons and developments, for example, apartment buildings, the character

of thé{ggighbqgrhoodwhas neot changed to an extreme dgg;gg, and even 1if the

said character has changed, but the objectives can still be achieved, the
convenants cannot be degmed cbsolete, He relied, inter alia, on, In the
mnatter of 14 Gainsborough Avcnue, St. Andrew, supra, in the matter of

48 Norbrook Drive, supra, suit no E. R/C 13/89, In the matter of land part

of Retreat, St. Andrew, delivered on the 2nd day of October 1990, Supreme

Court Civil Appeal No. 16/9Z Central Mining & Excavating Ltd. vs. Peter Croswell
et al delivered on the 22nd day of November 1993 (majority decision) and

Ke Knott's Applicaticn (1952) 7 P & CR 100. He continued, that the neigh-
bourhood is, comprised of lots nos. 1 to 206 Kensington Crscenty that a purchaser
could not now expect a community of single dwelling houses; that the
modification sought would incrcase the density of population, by at least

48 persons, increase the traffic and noise level; reduce the privacy and
tranquility existing, thereby causing injury to persons, cntitled to the
benefit of the covenant and therciore, it cannot be deeomed obsclete. He
concluded that because the appliicant proceeded to construct in breach of

the restriction, prior to seeking the approval of the Court, the principles

of equity precluded the Court for granting assistance to the applicant.
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The jurisdiction of the court to grant the application for the

modification sought is conferred by section 3 of the Restrictive Covenantsg

(Discharge and Modification) Act.

"3~{1) A Judge in Chambers shall have power from time to

time on the application of the Town and

authority or of any person interested in

Country Planning
any freehold

land affected by any restriction arising under covenant

or otherwise as t¢ the user thereof or

the building

thereon, by order wholly or partially to discharge or

modify any such restriction (subject or
by the applicant of compensation to any

not the payment
person suffering

loss in consequence of the order) on being satisfiec¢ -

a. that by reason of changes in the character of
property or the neighbourhood or other circumstances
of the case which the Judge may think material, the
restriction ought to be deemed obsolete, or

b. that the continued existence of such restriction or
the continued existence thereof without modification

would impede the reasonable user of

the land for

public or private purposes without securing to any
person practival benefits sufficicnt in nature or
extent to justify the continued existence of such
restriction, or, as the case may be, the continuance

existence thereof without modificationg or

v

c. that the persons of full age and capacity for the
time being or from time to time entitled to the

benefit of the restriction whether in respect of
estates In fce simpie or any lesser cstates or

¥

interests in the property to which the bednefit of
the restriction is annexed, have agreedp-eithbf
expressly or by implication, by their acts or
omigsions; to the samg bbing'discharged or modified;

or

d. that the proposed discharge or modifization will not
injure the persons entitled to the benefit of the

restriction:.eeceseess”

In order to succeed the applicant needs to shou

that one of the

circumstances related in the caid section, exists, in respect of the property

concerned, The sub-sections are considered disjunctivelys paragraph (1)-(a)

is itself read disjunctively.

Changes in the character of the property relate
characteristics. In Re Findlay & Co. Ltd’s Application
the Land Tribunal modified as obsolete a restriction on

user as shops, under section 84(1) (a) & {b) of the Law

primarily to physical
{1963] 15 P & C 94,
property forbidding

of Property Act

1925 (England), which is siwmilar in terms to section 3{1) above. This was

a case of long continuous uscer in breach of the restriction.



Changes in the character of the neighbourhood is of wider consideration,
as il affects the instant case. "Neighbourhood” is the relevant area to
be comsidered in relation to the applicant's property ir the determirnation
of the effect and influence of the covenants thereon. This area may not
necessarily be restricted to that immediately bound by similar covenants.
By its geographky, as seen on the plan to the Lloyd Davis atfidavit, Kensington
Crescent permits access to itselif only from 0ld Hope Toad, (two entrauces)
and Oxford Road. There is no access from the northern nor western diveccions.
It ¢rjoys its “set aside" positioning free from, “assault frow all sides".
It is not directly accessible from the ¢xaggerated comnercial activity of
tikhe New Kingston area. I meaintain that the area cousisting of premises
on kensington Crescent itself, originally developed into twenty eight lots

(28), now thirty two (32), is the relevant neighbourhooed.

The author, in Restrictive Covenants, by Preston & Nzuson 8th

Edition at page 225,

“The neighbourhood need not be large: it may be a

mere enclave., Nor nced it, so far as this definition

goes, be coterminous with the arca subjcct to the

very restriction that is to be modified, or other

restrictions forming part of a series with that

restriction.......".

The character of the neighbourhood has been consistenly determined

by the "estate agent's test®, namely, what does a purchaser on that road

expect to get? In Re Davig’ Application (1950) 7 P & € 1, the Lands

Tribunal held that,

“Character .... derives from style, arrangement and
appearance of the houses on the estate znd from the
social customs of the inhabitants.®

A purchaser of property on Kensington Crescent would expect to get
a single dwelling house on a lot of land of approximately had an acre in
size, in an area with houses of a similar nature,. In addition, it would
portray a secluded laid back setting, a quiet leisurely, sub-urban residential
living with a vegetation -filled existence, devoid of the bustle of commercial
activity and without the attendant daytime stream of motorized and pedestrian

flow. On the contrary, such a purchaser would find, that on proceeding
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from Oxford Park Avenue from the south west on to Kensington Crescent, he
would be greeted to his left by a vacant lot, a continuing procession of
seven {7) apartment buildings, (exclusive of the applicaut's), interrupted

by one residence, but further supplemented by a business premises. To his
left he would again be welcoaed by a vacant lot, five (5) residences,
interspered with two (2) apartment buildings and two {?) business premises.

In the remaining “semi-circic® of Kensington Crescent, bordered by 01d Hope
Road -~ he would seek in vain for a residence, but would be confronted by
eight (3} business premises, one vacant lot and a hotel. He would experi=rtce,
by day, an evident stream of activity of personnel; machines and traffic,
motorized and pedestrian, occasioned by the offices, businesses and apartments,
with the said bona fide residences interspered; by night, there would be
stark emptiness, an unnatural stillness causcd by the daily departed
inhabitants of that changed community. This is hardly the original obiect

of the said covenants, conferred on a residential area. The appearance

of some of the houses has changed and the social customs of the inhabitants

have changed. There have been changes in the character of the neighbourhoed.

This is not a determinant of the burden cast on the applicant. The
court needs to be further satisfied that it should cxercise its discretion
to, as a comscquence, declare that the covenants are deemed obsolete,
Becauge, in spite of the changes, if the original objects and benefits of

the covenants can still be achieved, they cannot be scen as obsolete.

Rower, L.J., in Truman, Hanbury Buxton & Co. Ltd.'s Application,

supra, said of obsolescene, at page 272,

"1t seems to me that if, as sometimes happens, the
character of an csgtatc as a whole or of a particular
part of it pradually changes, a time may comme when the
purpose to which I have referred can no longer be
achieved for what was intended at first to be a
residential area has become, either through express

or tacit waiver of the covenants, substantially a
comrercial arca. When that time does coma, it may

be said that the covenants have become obsolete,
because their original purpose can no longer be served
and, in my opinion, it is in that sense that the word
‘obsutere® 13 used.......",
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i

«os 1f the oviginal objecc of
be achieved, it die difficult tc
be ob value te anyone."

ovenant can no longer
how the covenant can

It was held however that, though there were changse in the character
of the neighbourhood, the covenaut was not rendered obselete, because the
objectors, entitled to the benefit of the covemant would be seriously iniured

2o discharged or modified.

Y

if v w

.,

It Central Hining & Excavating Ltd. v. {reswell et al, supra, the

Court of Appeal, by a wajority, coufirmed the decision of Courternay Orr,

i

Jy that the coveuaiit was the sbuclete, the original ob aut of the covenant
could still be achieved, altnouzh, in the opinion of one of the said judges,

therce had been changes in tiwe neiphbourhood.

In the instant case on: cannot say, as was found in Fe 4é Worbrook

3

rive, supra, and Ke land part or notreat supra, that the aves had remained
purely residential and therc werc wo charprs in the neishbovrhcod,  The
oLjector contends that the yegidences can still be uecd ac Lhe original

covenantd stipulated znd thercicre it shouid not be

obzolete, This
argument waL not cluvated to a probability. The curre:n teslity - apporent
26 the dicintervstad oboerver — i, on arca of pulti-storicd apartments;

housis used ar offices and businasoes plocis, with regideress in betwoeen.

Thao wil no louger provide guict, posceful vesidencial urmcLphere as eonvisaged

by the original concupt of the cingle family dweliing houza.

in the cvent that § an ine covrect iu this regspect, an cxawination
of the ground cortained in section 3(1) (B) is necen.ovy. The applicans
has &nc burden to show han the contivued exictence of f¢ rastriction without
modification would impede the rranonable user of the Land. in the case
oi Stemnard v lssa (1968 34 w.i.P. 189, it was held chat in order to succced

orr thic ground the applicant bed a burdin to chow,

“that the continuance of the UNMOdilicd covenants
hinders, to a real soasible degres the land being
reavouably used. -

Lord ¥veiched, B.X., in Grey and Guiton's Application [1957) = GOB. 650,
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This dictum was adopted by Carey, J.A., in the Stannard case in the Jamaican
Court of Appeal. Carey J.A., in the latter court maintaince that if the
evidence indicates that the purposes of the covenants are still capable of

fulfilment the onus on the applicant would not have been discharged.

Can the purpose of the covenants still be fulfilled? Restricting
the user to a single family dwelling house and forbidding subdivision of
the said lot it sought to ensure, principally, the peace and quiet of subi
urban life, purely residential living, a low noise level, both of traffic

and personncl, and & low population density.

Kervyn bown, a director of a firm of real estate, appraisers,
auctioneers and real estate agents, in his affidavit dated the 4th day of
July 1995, concluded that the certain benefits formerly enjoyed in the said

neighbourhood were no longer attainable. he said, inter alia,

"New Kingston has developen in close proximity to the
neighbourhood ... the improvement in roads and road
transportation has caused pressure to be placed on

the neighbourhood with the effect that the neighbour-
hood is no longer the quiet suburban area it once was,"

He also referred to the “redefined .... zoning regulation' which
increased the density to one hundred habitable rooms per asre. He observed
that the neighbourhood, "“has changed almost completely from a low density
residential ncighbourhood to a mixced, high density residentizl and commercial

office neighbourhood.”

In all the circumstances, I am of the view that the purpose of the
Covenants can no longer be fulfilled. The bencfits thicy were intended to

confor cannot any longer be enjoyed.

As a further conscquence, the said bencfit of the covenant having
been alrcady lost to the owners of the said residences. the “proposed
discharge or modification” by the Court, will not thereby be a loss to them.
No resulting injury would be cuffered by them; section 3 (1) (d) is thercfore

also savisfied by the applicant.
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he had said earlier, at page 7254,

“There can be comparatively few sets of
in which an applicant will seek toc obtain relief under
section £4(1) on the ground that by reason of changes

in the character of 'the property’, i.e., the property
the subject - matter of the application, the restriction
ought to be made obsolete...........

circumstances

I 'Y

Again, there way be no doubt also be cases iIn which,
owing for instance to some natural or other disaster,
the physical character of the property has been
radically changed so that the restriction ought to be
deemed obsolete.

The emphasis here was on tie physical character of the pro erty
I phy PTOD Y

Ridiey vs. Taylor did concern section 84(1) (a), that is, change in the

phyeical character of the property, in which the lessee converted a single

family dwelling house into -five (5) flats.

The Lands Tribunal in England, which administers the jurisdiction

under section 84, and which decided the case of Ridiey v Taylor supra,

consists of,

"a President who has either held high judicial office
under the Crown or is a barrister-at-law of at

least seven years® standing and of sucl: other members
as the Lord Chancellor may determine, who are to be
partly barristers-at-law or solicitors of the like
standing...,...,."

Tribunals such as these are regulated by its oun procedure and rules,

made by the Lord Chancellor - Ralsbury's Laws of England, 4th Edition,
y g

Volume 8, paragraph 226, are not governed by the strict vules of evidence

as courts of law are, see the I

i)

w and Practics of Dieciplinary & Regulatory

Proceedings by Brian Harris, 3.C.. and enjoy a jurisdiction of high

judicial status. lh: exclusicn of the rules of equity from its

consideration should be viewed asg peculiar to the context of that tribunal

and in dealing with the change in the character of the property in the

circumstances of that case. I am not convinced of 1itg gencral application.

Section 48 of the Judicarure (Supreme Court ) Act, reads,

"48 With respeet to the concurrent administration
of law and equity in civil causes and wmatters
in the Supreme Court the following provisions
shall apply -

-.-tu-ouncnoooo-o‘-a-o.a-.-uo-a:’-oouaaauooa.--
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d. The Court and every Judge thercof shall take
notice of all equitable estates, titles and
rights, and all equitable duties and liabilities
appearing incidentally in the course of any
proceeding; in the same way as the Court of
Chancery would have done in any proceeding
instituted therein before the passing of this
Act."

Equitable principles apply in the instant casc.
A court will not grant equitable relief to a party who has committed

a breach in vrespect of the very subject matter of his application.

In August of 1992 the applicant, through its architect Arthur Lowe
submitted building plans to the ¥.S.A.C for approval, which was granted
in November 1982. The applicant was aware that the covenant then on the
said premises precluded the type of development planned; the applicant had
removed similar covenants when it did construction on ﬁremises nos, 9 and
11. The applicant gave its lawyers instructions to have the covenants remeved
in respect of 15} Kensington Crescent; this was done “After the company registeied
the premises in 1993." Bernerd Le Clainche, a director of the applicant
stated in cross examination,

"Lawyers engaged by us to sce to it that anything

legal to be done from beginning of the development
to the end.®

When construction commencad in 1994, no enquiries were made of the
the attorneys; no affidavtis were signed by Le¢ Clainche, nor was the
cempany aware whether or not the covenants had been modified. The applicant

had clearly committed a breach.

In Dyster v RBandall & Sons {1926] Chan. D. 932, the plaintiff failed
to submit plans for approval prior to commencement of construction of a house.
Specific performance was granted because the court was of the view that the
non--submission, although it was a breach, wae minimal and immaterial in the
circumstances, because the plans were unexceptionable and would have been

approved.

In the circumstances of the instant case, the failure to apply to
nodify the covenant prior to construcgion is neither minimal nor imwaterial.
However, though the onus is on the epplicant to see to the removal of the

covenant, it had taken the uvsual stops to engdage its attorneys te effect



