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PATTERSON, J. |
Ir December, 1983, the first defendant sought and
obtained the permission of the Council of the Kingston’&.‘
Ut. Andrew Corporation, to construct an office building
limited to a maximum of three floors above ground on

premises known as lot 165 and 166, Trinidad Terrace, New
{

Kingston, .9t. Andrew. A subsequent applicaiion to amend

the approved plan was refused by the Council, The Plaintﬁffs

avers that the first-defendant, and the second defendant,|
who is the person in occupation of the - premlses and Jctua 1y
engaged in the construction of the building, have ereéted

a building otherwise than in accordance with the approved
|
J
|

plan and the specifications approved, and that although

they were gserved with notices to cease work because of tde

breach, the neverless continued with the construction |

contrary to the approvals given.
The Plaintiffs filed their writ on the 28th Januany,-

1985, seeking the following reliefs:- J

|
"1, An injunction to restrain the defendants {
by themselves their servants or agents ,

from erecting or extending or procuring |

the erection or extension of any building |

or structure ot or on lands known as Lot |

165 and or 166 Trinidad Terrace otherwise J

‘ \

J



than in accordance and in conformity
with the plans and spedifications
approved by the Building & Town Planning
Committee of the Kingston & St. Andrew
Corporation save and except that the
Defendants are permitted whether by
themselves their servants or agents to
enter into and upon the basement parking
area and the first three storeys of

the said building for which planning
approval exists in order to continue
construction of the said area and to
complete same,

2. An injunction to restrain the Defendant
by themselves their servants or agents
or otherwise from entering into occupa~ |
tion of the said building or from causing |
or permitting the said building to be |
occupied whether by their tenants licencees |
or otherwise howgsoever unless and until
the said building be made to confirm
with the plans and specifications afore- |
said,. .

3, An order directing the Defendants to
forthwith pull down and demolish and
remove so much of the building or
ghructrre recertilv ererted on lands
-known as Lot 165 and 166 Trinidad Terrace
3t. Andrew as are at variance with the
rlans and specifications aforesaid.

4. Purther or other relief.

5. Costg",

An interim injunction was granted on the 30th day
of May, 1985 restraining the defendants in terms of the
first and second reliefs referred to above.

The defendants filed their defence in due course,
but it is not necessary to recite it, because when the
matter came up for trial, the defendants, having givgn

notice of intention to take three preliminary points,

argued those points and the Court took time to consider,
The first preliminary point argued was:-

"The Flaintiff has no locus standi to apply
for the remedies sought as:-

(a) The Plaintiff has no nrivate lesal
rights which it is purporting to
protect by the remedies sought; and

part is a breach of public right and
the only person able to enforce such
a right is the Attorney General

and not the Plaintiff".

\
|
(b) The breach alleged on the Defendants' {
|
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Counsel for the defendants, submitted that tho
plaintiffs' claim does not disclose that there is a
le gal right which they are seeking to protect, or indeed
that any legal right of theirs has been affected,
He conceded that the plaintiffs could sue in their own
name 1f they had a "private legal right" to enforce by
injunction for their protection and he referred to

Gregory & Anor v, London Borough of Camden /1966 / 2 A1l
ER 196 where Paull J. said (p. 203);-

"Before one can come to a Court of law, one
must suffer an injuria as well as damhum;

one must have suffcred a legal wrong as
well as an actual loss of money or amenity
or something else",.

He argues that the plaintiffs had no legal right
in the building in question, no proprietory rights in
that or an adjoining building, and although they may
have gome legal right in the road adjoining the premises,
they had no legal right whatsoever to be protected.

The defendants may have built in breach of building
regulations, but any such breach was an infringement
of 2 public right, and the plaintiffs could only apply
to the court through the Attorney General in a relator
action for an injunction, He relied on the speach of

Lord Wilberforce in Gouriet v, Union of Post foice

Workers [79777 2 A1l ER 70 at page 84:-

"The Attorney General's righ in th
c?v?l 008£%g¥ aggig%pa%o£§gp;e$gn%$8%’o%nat ©

breach of the law, is a gart oy agpect of.
his general power to enfoérce, in the public
interest, public rights. The distinction

between public rights, which the Attorney
General can and the individual (absent
special interest) cannot seck to enforce,

and private rights is fundamental in our

law. To break it, as counsel for Mr, Gouriet
frankly invited'us to do, is not a develop-
ment of the law, but’'a desticiion of one

of its piltbars. Nor, in my opinion, at
least in this particular field, would rcmoval
of the distinction be desirable, More than
in any other field of public rights, the
decision taken before embazrking on a claim
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for injuncti~- r lief, Iuvelilag as it
does the interests of the publi sver
a broad horizon, s a cecision ' hiech
the Attorney Gene:'al alone is s iteaq
to meke",

He referred to the cases of 8iaffor¢ Borough

Council v, Flkenford Ltd. /1977/ 2 A'1 ER 519 and Kent
County Couneil v, Batcherlor [1978/ 3 A1l BR 980 ip

which the relevant local authority raintained actions i~
their respective name to enforce a vublic right, but pointed
out the special statutory provisions contained in S.272of
the Local Government Act 1972, (U.k.) which enabled tlrem

so to do. He contrasted these with the earlier cases where
the local authority could not sue except by a relato. action
through the Attorney General. He pointed out that tlere

is no statutory provision in Jamaica comparable to !z
English énactment referred to atove and submitted thai

"in Jamaica the rule is that enlorcemvnt of pub.dic 1 gl s
can only come at the instance of the Attorney Genera! dy
himgelf or a relator actio:”.

Council for the plaintiffs did not agrec wi h those
submissions. He contended that the relevant cecion by
virtue~of which the plaintiffe' claim is broush: is 810
(2) of the Kingston and 3t. Andrew Building ‘ct, "and
is so phrased in the same words" as that sect .on. He
submitted that "the Kingston & St. Andrew Co" poration is
the enforcing authority, and where the enfo cing authority
has the right to enforce the Act by taking the steps set
out in the Act, the overriding jurisdic¥irn of the High
Court can be invoked to prevent & breach of the law and can
be invoked by the enforcing authority - can only be enforced

by the enforeing authority - the Stafrord Borough Council
ease makes it clear".

He argued that a clear breach of the 12w had been
disclesed by the pleadings, ard that the Kingston & St.

Andrew Corporation, which is tre eaforcing authority, need
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not take the initial steps set out in the Act, but may
"go immediately to the High Court for an injunction",

The Attorney General only comes in Whén there is no
enforcing authority and the Act was dealing with a

public general right, as opposed to law enacted for the
protection of the inhabitants of a specified area, for
example, the inhabitants of the parishes of Kingston

and St. Andrew, as in this case, The contention here

is that the defendants are interferring with the control
and management of the erection of buildings in the Kingston
and St. Andrew Corporation area by flouting the authority
of the Kingston and J%. Andrew Corporation wad building
contrary to the approved plan and also flouting the
"cease work notice" served on themn,.

Counsel for the Plaintiffs submitted fur’er that
the Kingston and St. Andrew Corporation had "a statutory
duty, right and power" to manage and control the erection
of buildings in the corporate area, and it was not neces-
sary to look at the Town and Country Plenning Aet, as the
additional powers conferred on the Kingston and St. Andrew
Jorporation by that Act are really additional to and not
in derrogation of its powe#s and rights under the Kingston
and St. Andrew Building Act. On the basis of § 10 (2) of
that Act, the Kingston and St. Andrew Corporation "is
entitled by injunctive process to compel the defendants
to comply with thé provisions of the Act and not to
contravene it, and to seek an order of the court ihat
such pprt of the structure which has been erected in
violation of the approved plan should be demolished”.

He empressed the view thot where a statute created an
offence without creating a right of property and provides

a summary remedy, 2 person agrieved by the commission of
the offence is confined to the summary remedy and cannot



claim an injunction, but that the Kingston and St. Andrew
Corporation is not in the position of a person aggrieved.
Higs final submission was this:=

"When a right or duty is created by
statute and an authority is invested
with the power of enforcement, then

it must be that authority and not the
Attorney General that must be the
enforcement authority. The action is
brought by the Kingston and St. Andrew
Cerporation on the s~me authority as
it could bring the prosecution in

the Régident Magistrated Court or else
where, and it could have brought
criminal cases or other process, when
it need not bring these other proceced-
ings; but when there is a clear breach
of the law, the High Court has discre-
tion to grant injunction to restrain
further breach, notwithstanding that
other proceedings were not taken",

It may be convenient at this stage, to consider
the provisions of S 10 of the Kingston & St. Andrew
Building Act. S 10 (1) sets out the procedure to be
adopted by persons proposing to erect or re-erect build-
ings and 8 10 (2) reads:~-

"Fvery person who shall erect, or begin

to erect or re-erect, or extend or precure
the erection, re-erection or extension

of any such building or any part therocof,
without previously obtaining the written
approval of the Building Authority; r,

in case of dispute, of the tribunal of
appeal, or otherwise than in conformity
with such approval; and every builder

or other person who shall, in the erection,
re~erection or extens8ion of such building
or part thereof deviate from the plan
approved by the Building Authority; or, in
the case of detailed or working drawings,
by the Surveyor or the tribunal of appeal,
shall be"guilty of an offence against

this act, and liable to a penalty not
exceeding two hundred dollars, besides
being ordered by the Court to take down
the said building or part thereof, or

%0 alter the zome in such way as the
Surveyor shall direct, so as to make it

in conformity with the approval of the
Building Authority or the tribunal of
appeal”,

The plaintiffs have not sought to enforce the
breach complained of by the specific remedies providéd by

S. 10 (2) of the Act (supra), but have instead, sought the
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exercise of the courts equitable Jurisdiction of granting
an injunction to restrain the brezac¢h of what Counsel for
the defendants contends is a publie right.

The general object of the Town & Country Planning
Act is to eonirol the development of land comprised in the
area to which an order is made, "and with a view to seccuring
proper sanitary conditions and conveniences and the co-ordina-

tion of roads.and public services, protecting and extending
the amenities, and conserving and developing the resources

of such area", The Act provides for the appointment of

a Town & Country Planning Authority to administer the Act.
By virtue of S. 11 application may be made to local planning
authority for permission to develop land, and that authority
nay grant or refuse permission; and in dealing with such
application, the Jocal planning authority is required to
have rogerd to the provisions of any development order
mase in respect of that area, By S. 12 of the sz2id Act,

the Town & Country Planning Authority may give directions
for applications made to a2 local planning authority to be
referred to it. The loc2l planning authority is, in respect
of areas in the parishes of Kingston & St. Andrew, the
Council of the Kingston & St. Andrew Corporation and in any
other parish, the Parish Council of such parish.

Buildings to be erected, re-erected or extended
should only be done in accordance with the Building Act
appliceble to the area; in Kingston & St. Andrew the Act
is the Kingston & St. Andrew Building Act. S. 10 (1) of
that act requires a person who proposes to erect or re-
erect any building or any part thereof, or to extend any
bhuilding or any por’ thereof, to give notice thercof to
the Building Authority, which is the Council of the Kingston

and St. Andrew forporation and it sets out the necessary
plans to accorpany the notice. The plans will not be
ay ~ oved “unless the class of building and the frontnge,



elevation and design are in the opinion of the Building
Authority suitable to the locality or neighbourhood"
and provisions for proper sanitary g¢onveniences are made,
S 10 (2) makes it an offence to deviate from the approved
plan in carrying out the work.

It is plain that the Kingston & St. Andrew Building
Act is supplemental to the Town & Country Planning Act,
and together, they protect the public at large against
the infringement of public rights. They do not confer
any private rights on either the Town & Country Planning
Authority or the Building Authority. The remedy for a
breach of the nrture complcined of by the plaintiffs in
this action is plainly set out in S 10 (2) of the Kingston
& St. Andrew Building Act, but in my view, that is not
the only remedy available where there has been o breach,
The court has jurisdiction, in an appropriate case, to
grant an injunction at the relation of the Attorney
General for the enforcement of a public right or where

a public right has been infringed, although that right
was conferred by a stotute that prescribed remedies for

its infringement. (Attorney-Gensral (on the relation

of Hornchurch Urban Digtrict Council) v. Bastow /1957/
ALL ER 497 followed)

The juestion arises then, who is it that is

entitled in the instont case to invoke the court's
equitable jurisdiction? C=n the Kingston & St. Andrew
Corporation sue in its own name or must it bring a2

relator action? Halsbury ILaws of England 4th Edition

Vol.37 at para, 230 describes a relator action as “ope

brought to restrain'interferencg with a2 public right,
whether committed or threntened, or to compel the per—

formanse of a public duty or to abate a public nuigance,

and in such an action the Attorney General is o necessary
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party. The action is brought in the name of the
Attorney General at the relation of the person or body
geeking to prevent the commission or continuntion of

the public Wrong..‘.l'...lt..l..‘....

«.s....%ag Attorney General is a necessary party in a
relator action because he is the person recognised by
public law as entitled to represent the public in a
court of justice and he alone can maintein a suit .
ex officio or ex relatiore for a declaration as to
public rights".

There are exceptions to the rule to relator
actions, ag set out nt para. 231 of the snid volune

nentiovned cbove, which reads as follows:~

"lpe Attorney General is not a necessary party
nor is his leave required to bring an action
at wis relation to enforce the performnnce

of ¢ public duty or to restrain the inter-
ference with a public right in following
circimstonces:

(1) where the interference with the
puhlic rigat is ot the same time
an interference with some private
right or is a2 breach of sonme

statutory provision for the protec-
tion of the plaintiff;

(2) where *he special damage suffered
bK the plaintiff is over and above
that suffered by the general public,
even though there is no interference
with any specizl private right;

(3) where a local authority considers
the tringing of the action to be
expedient for the promotion or

protéction of the interests of
the Anhsbitants of its area”.

The plaintiffs have submitted that ¢he thinsd

exception mentioned above 1s of general application

and that in any evemt, they fall within that exceptiow
in that the relief gought by the plaintiffs is for the
protection of the inhabitante of its area, namely, the

pariéhes of Xingston & St., Andrew. I do not agroee,

This exception came about by special legislation in
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England, viz, S 222 of the Local Government Aect, 1972,

and before that, only the first two exceptions were

known to the law, There is no legislation in Jamnica
comparnble to S5 222 of the Local Government Act, 1972,

and the third exception (supra) is not applicable to
Jamaica, The pleadings in this action do not bring in
within the first or second exceptions, in my view, and
accordingly, I hold that the Attorney General is a
necessary party to any action which is seeking to restrain
infringements of public rights. The ‘ttorney General

may sue ex officio or ex relatione, In the event, the

rlaintiffs have no locus standi suing as they did, and

the action must be struck out.

Heving arrived 2t this conclusion, it will not
be necessary for me to consider the oth-r two points
raised by Counsel for the defendants and which were

argued together,

Accordingly, the action is struck out with costs

to the defendants to be agreed or taxed.
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