-

e s i
MO PO Se

JAMAICA

iN THE COURT OF APPEAL

SUPREME COURT C1VIL APPEAL HO. ©61/89

COR: THE HON. MR. JUSTICE CaAREY, J.A.
THE HON. MR. JUSTICE WRIGHT, J.A.
THE HON. MR. JUSTICE GORDON, J.h4. {AG.)
BETWEEN ‘R1ISKIMO LIMITED DEFENDANT/LPPELLANT

AND DEBORAH SALMGH PLAINTEFF/RESPOHDENT

Dennis Horrison & David Batts for Appellant

ainsworth Campbell for Respondent

November 6, 7, 1990 & February 4, 1991

CAREY, J.h.

On cist bpeil, 1582, the plainvaify & normal, healthy

13 yeur old school girl atvending the Queens High dchoel in

5t. andrew was very seriously injured in & molos vehnicle

accident involving tho dGefendani's metor ¢ar. For five weeks

theceater she was unconscious and then she remained partially

unconscious until July 19¢z. she Suile:wd brain damagye which

has resulted an epilepceic seizures and inteliectual lmpairmenc.
Sne has peen placed in wne Cacegory of sevecrcly diszabled brain
aamagec patient. Tlhore 18 also ovthopaedic ursapillty. She

told che judge that she 18 unable to walk, use her hands and do

things for herself. she has to be bathed. the has learnt to
us¢ her lefc hand bui there is no movement in her righi hana
whicii she cannot now use.

Fortunately, she has loving parencs and was able to
feturn to school. Bui nor to her former school: she attended
Wolueirs Girls' School instead because rhere she haa no
stazircase to negotiate. Her scnoolimates helped hew by pushing
“?ﬁ_?éﬁf&?haif Lo class~rools dnu to the bathroom. she found
it difficult to rcakxe notes. Yor examinaiion, & TYpist was

employed. che sat sisx suojects in the C.X.c. €xaminacvion
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and waé successful in five. She was unable to read General
Maths because she necded both hands to manipulate geometry
imstruments. her ambition was to become an attorney-at-law;
but she no longer believes that is attcinable. Dr. John Hall
& neuroloyist coniirmed thac there was absolutely no
Likhelihood of her becoming a lawyer. He docs nov visualize
her doing any meaningiul work nor being capable of any
intellectual activity. There was no likelihood eiiher of

he: condition improving to the extent tiat she could produce

———

in economnic vesnas. A clinical psychologist said that she
was 75% disurvled as a total person. Her incellectual defect
was rated in the 3(% area.

From a note of his findings which formed part of the
record, the judge appears not to have been pcrsuaded that
hei condition was as hopeless as the medical expert's
opinion sugyested. le held thet her ambition ito be a lawyex
was eniirvely realisablie but stated her handicaps in the
emplovment market are real and she must be fully compensated
for ihem in tiue area of loss eof earning capacity.

He awasded her damages as itemised below:

Genecral Pamagyes -

(L; Puin & Suffcring 3500.00v.0U
(2) Loss of «¢arning

capacity 450,400,000
{(3) Future dusrsing care

Future Transport

Yuture medical carc

Future medication

Future therzpy 3vv.9IV.U0

$1,316,900.00

The appeal relates to the guantum awarded for two
, 3!

heads of vamages viz., $130,0uu.30 for futurc nursing care and

the award of $450,00L.09 for loss of varning capacity. By a



cross-appeal, the respondent also challenges the quantum in
respect of those heads and in addition guestions the guantum
of the award for pain and suffering. i propose to deal with
these matters under theiy respective heads.

FUTURE NURSING CALRE

Urnder this hcad, the judge awarded he sum of $130,000.
He used a multiplier of 25 years and a rmultiplicand of $1006.00
pui week which gave him the figure awarded. MNi'. Morrison
caallenged that multiplier on vLhe ground thac the judge had
not taken into account the factors of a present lump sum
awarded for expenses to be incurred in the future. He pointed
to the fact thai in compensating the parents for their time
and care in cespeci of the plaintiff, he had discounted the
multiplier by 25% and in respect of earning capacity, he had
used a 50% discount. Yith respect vo the sub-head, he had
not discounted the rultiplier by any manner of neans. Counsel
suggested chat since the awaré would covesr a longer period
into the future than either parental cale cr earning capacity,
he shoulé have uscu the same figure of 55% :ather than the
5% formula mentioned above.

it 18 necvssary at chis Stage Lo point our that zhis

Court's functicn on on appeal against ihe cuanium of an award

of damages, is to determine whethes the globul figure or the

figure arrived ac, in the round by the vrial couri, is

outrageously high. Ocr L.J., in Taylor v. Bristol Omnibus Co.

Ltd. {19755 1 W.L.R. 1054 at P. 1063 expressed this view thus -
"whecher standing back from the
Gecails of the case and looking at
the cotalicy of the award, it can
be saad thac it is too high."
in determining this question however, it is inevitable thac

the ccmponents of this figure in the round, must be scrutinized.



Where judges give a reasoned judgiment or set oui the basis
of the award arithmetically, this court's task is greatly
lessened. 7The learned judge in this matter has provided us
with the notes of his mathemavical calculations, and we are
obliged to him.

The eviucence as to the plaintiffis life expectancy
came from DOr. John Hall. His opinion was that her life's
eXpectancy was less than the average for women, which was
73-75 yewrs. .t the time of the tiial of this action, when
she was aged 20 yecars, her residual life eXpectancy piobably
could bLe cecloned at abour 71 years. It 1s to be boine in
mind that the couit in assessing compensation for the expense
of nurssing and attendancé is nocu calculating ahkead what that
expense will be. It is only giving compensation for the
fact thac in the future, extra expense will be incurred.

bee the observations of Locrd Denning li.R. in Taylor v. Bristol

Umnibus Co. Ltu. {supra) at p. 1057. The probable life

expecrancy oi vy must be ceduced to have regard to the fact
that a2 lump sum payraent is being made lumediately and there
aic a numbcr of imponderables to be consiaered. The
pilaintiff's presoent condition, Loth physical and mencal mighu
conduce 20 tes Leiny involved 1n SOLE acCiLueht resuloing in
carl.er death. liote musc be talken of the fact chac she is
subjucl Lo ¢pileptic fics and the neurcloygical wamage has
resulted in puralysis in her lower limbs. Jhe cannot respoend

to danger as guickly &5 normal.

in Povey v. Governors of Rydal School ;19711 All E.R. 841

the plaintiff aged L1%% years suffered grave injuries as the
resule of a fall in the schiool Symnasiuii. fic would never
be ablc to swand vr wvalk. fThere Jzs a complete loss of

sensation from the collary bone to and including the soles of



his fect. He was severely incapacitated in that he was
doubly incontinent, both as to bladder and bowel action.
Prior vo the accident, he had obtained nine G.C.E. G Level
subjects ana planned vo teke the G.C.E. i’ Level in science
subjectc. His ambition was to become a doctor. dowever, he
wus able after tne accident to read English and History and
as a rsesuli o¢i his passes aiv ' Level was accepted at Hanchester
University to 3tudy psychology. His aim was to Dducome a child
psychologist. iis expuccation of life was agreed at 25 years.
The judge therefore used a multiplier of 25. &lthough there
was an app-al and cross wppeal as to guantum, in the event
they were not pursued as there was a settloment which did
involve some variaction in the judgment.

We vere provided with another judgmen§ viz.,

Taylor v. Glass heard 23rd May, 1579 at Hiddlesborough before

Smith J. <“his judgwent has not appaiently been reported in

any Law Reports but appeais in Kemp & Xemp vol. IT 14646 Bdition

section C paragraph 1-715, Therce too Lhe learneu judye used a
multiplicr of 25. %The busis for the choice of that muliiplier
was tinreefolca viz:
(i) his finding as to the plaintiff's

life expeccancy. as against his

preésaent aye of 9 y=ars. He found

that there would be some reduction

in the pla.ntiff’s life expectancy

of 1U-i5 yeais;

(1) the high incidence of caxation upon
the sum. 7The “udge nade an increased
2djustment co take care of inflation;

11ii) evidence tchat the plaintiff would
pProbasly outlive his pacencs whose
life expecrancy was in the order
of 25 to ¢ years.
These reasons can, . chink, ue applied tc ihe present case

anu tell in favour of w high vather than =z low multiplier,

The quescion of inflation is of great impocvtance because it



1s well known that the Jamaicin acllar continues o
detecriorate at an zlarming rate the incidence of 33 1/3%
income iax rate is also a celevant convessation. against
these facltors, must be balanced the high iIntverest rates_paid
on time deposit on funds invested by banis or other finance
houses.

in che cases I have cited, no percentage discount was
employed by any of the judves and the reason is not far to
seek. it 1s ine multiplier which is ¢ be adjusted tc take
account of factors of immediate lump sum payment and oiher
contingences. 1 will return vo ihis aspect of the matter when
+ come to dezl witk the head of "earning capacicy™ latcer in
this Jjuagmenc.

The multiplier in both these cases were applied to

persons aged i4% and $ years respeciively but in the instant
P 9 ¥ Y

Case¢, our concei.: 1s, with a person aged z{ years. That

leads me to believe that a wmultiplier of 25 would Le too

high and a lowesr multiplier would be apprupriate. That

appropriate muliiplier, 1 would fix at 15 years purchase.

NURSING CARE By PALRENTS

there was included under the heau of special damages

a claim for "special help ut hume up to iich liarch, 1555

[+

because of plaintiifis condicion and continuing at $060 per
weeil - 3L,060."% The judge did make an award under this

heaé and no complaint has been made in thac regarld. LS 1S
Plain on the cvidence, this unfortunate Joung woman will be
dependentc on others for her physical well-being for the rest
of her life. 1n other werds, she wiil feGuUire nursing care
both day ané night for the rest of her life. When génera
vamages fell to be cons.dered, 1 would have thought {he cost

for that carce would have been subsuned unuer one head



"pursing care." But that was not the position. For
reasons which remain altogethes unclear to me, the dichotomy
of one head "nursing care" and another "nuising care by
parents” was persisted 1in. The judye heara arguments in this
Jegard ang maae an awacd of ygeneral Jdamages under the lattexr
head as well, which he sct out in the following form -

"Compensation to perehus for time and

care 7z x = % 5 mulviplier less 25%

because of lump sum award 9,500.0C

off of 35,LuG.34¢ $28,560.00
Vie hearsd no argumencs from the appellant wio would be called
upon vo foot the bill, on the footing thail there was any
overlapping of awards. In resisting the arguments of
M. sinsworth Campbell who sought to have this award of the
judge increased, Ky . Morrison was content ToO say that there
was no finding by the judge for continuocus night care.

The evidence was so clear 1n showing that Miss Salmon
would reguize atzention both night &nd agay, that oth counsel
put argusents on this pasis, ecach contendinyg for & different
matheizatical computation. HRr. Morrison submitted that a
multiplier of 5 ye&Ls was appiopsiate and for the imultiplicand,
$7% per weex and that the figure arvived at, should Dbe
discounted by 25%. M. Canpbell's approach w&s Lo suggest a
multiplier of iv years with & multiplicand of $320 per week.
secing then that the judge did make ai avard, that argument
iegarding the absance of a finding must fa:xl.

i can only assume tnat on the basis of the presentation
of the case by the parties, no overlapping could therefore
cake place and that it was perfectly corcect for the judge to
have maae @ provision for "nursing carc at nigyht," not
"rnuseing care by parents.”  ws 4 understoou the evidence of

the plaintifi‘s father, he used to employ a nurse's alde but



found iv expensive to do so. Her mother and himself saw to
her needs at night, obviously for the same reason.

Logically therefoire, on whatever bas.s the nursing
care provision was calculated, the same nmust apply to the
head of nignt care. 'Yhis computation of the judge on the
basis of a multiplier referable Lo the life expectancy of the
parents is plainly unsusiainable. WNaturally, the need for
such care will endure for the life of the injured plaintiff.
The multiplier can only be the same as chat allowed for nursing
care. WwWith respact te the multiplicand, no evidence was
really adduced as vo the vate chargeable for such duties.

The plainciff's fatheir said in evidence that he sought
compensation at a rate of $150 per week. in the absence of
such other evidence, I would, with regret, be compelled to
allow that figure as the appropriate multiplicand. I do not
think the figure of $150 per week would represent a rate in
iieeping with present costs for such care but also I Go now
think it should be reduced by half as repsesenting charges of
one pavent only. The multiplicand can only be referable to
charges by . nurse’'s aide elaployed at nighi. The ultimate
figure acrived at, will Le higher than iha. used for nursing
care becausce night charges, as is well known; are generally
higher than that for auy charges.

+ retuin therefore to my earlier observation thet
"nursing cave” must be regairded as a single head and ought not
to be divided up into licads of "nursing care" and "nursing
care by parents.® ‘That being so, i think we should endeav@ur
o make one awvard based on u Lultiplier of ts. I have
tlready remacsed on the dearth of ¢vidence of rates paid fox
nuLsing care whether by day or night which can only result in

grave 1njustice ©o on injused pavty being denied a :iealistic



award. Doing the best I can, however, with such evidence

as was provided, viz, by using the sum of the day ratce

$100 per week and night rate $150 per week which gives us a
figure of 3250 per week as the muliiplicand, ¥ arrive at

the figure of 3234,00C. Even con the basis of unrealistic
figures for nursing care, that amount which .s not
inconsiderable when put out at curcent interest rates, should
provide a reasonable sum to care rfor this unfor-tunate youny
lady for the rest of her natural life.

LOSS OF ELRNiNG CiaPACITY

The figure awarded under this heud by Theobalds J, was
$450000.00. He used as a multiplicand $60,000.00 per yeax
and a multiplier of 15 and cthen halved the Ligure arrived at.

The attack against the sum avarded was made on the
ground that the judge erred by iesorting to a multiplier/
rultiplicand formula and then discounting the figure arrived
at. “his computation. it was said, was not appropriate to
the sitiuation where the sum being assessed is intoended to
rTepresent reduced eligibility for employment. Mr. Morrison
vwas prepaced to concede that different approaches to the
assessment of this head of damage were perfectly feasiple
and that there was really no inflexible approach. He said
nowever, that where a multiplier/multiplicand formula was
invoked, the courts tended to be conseivative with respect
to the figure. He submitted furcher that in the instant case,
assuming that ithe arithmetic approach was supporiable; cthen
the multiplicand taken by the Judge was too high.

It Iis clear from Joyce v. Yeomans {1981 2 L11 E.R. 21

that there¢ is no inflexible method of calculzting loss of

Larning capacity. Branden L.J. al p. 27 put the maiter in



-10-

this way -

"I feel it right to express ny view

that, while a court is not bound to
arrive at a multiplier and a multiplicand
in & case of this kind in order %o assess
the damages, it would not be erring in
law if it attempted to do so. The basis
for finding a multiplicand is slender but
juuges are often faced with having to
make findings of fact on evidence which is
slender anu much less convincing than
would be¢ desicable. %herefore ic seems
to me to be open to the court o approach
the problew oy putting a figure on the
loss of caining capacity on a weekly or
wnnual basis and applying a muliiplier

to that figure.”

5ir David Cairns said at D. 2% -
"I do not find it useful in <his case to
maxke any aiiempt Lo work out a muliiplier
and a multiplicand, I regard 1t as
essentially a case in which the best
approach is that of going straight to
estimeting in the round what the figure
should be......".

Waller L.J. tessely sazié at p. 25 -
“I agree wiih counsel of this sort.”

The reason given for treating the arithmetic approach as
being inappropriate was that having regard to the nature of
the discblement in :that case, the imponderables were too many.
But the court was careful to say that even if that method had
been used, it would not have 2nvitled the court to say that
the judge had erred. veeinyg therefore that we cannot say that
the learned juuge had ecred in methodology, i would look at
the figures he has used as multiplier and multiplicandg.

Mr. Morrison as . undeistand ihis alternative avguments did not
complain of the multiplier but he challenged the multiplicand.
The learned judge, as counsal correctly pointed out, asswaed
chat tie plaintiff would have qualified as 2 lawyer and could
obtain employment in the Government Legal Service and echieve
pPerhaps the posit:on in Zhe scale of a KResidens lizgistrate.

+ do not th.nk thav is the correct approach.
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it 1s not inevitable that every person who is appointed
in the Government Legal Service will become a Resident
Magistrate which is a senior postc in the Civil service. It
might have been more reasonable to talie a more median salary
seeing that it takes some years to attain tha. position.
But having said that, the fact cannct be ignored chat the
learned judge halved the yesulting computation in order to

rrive at $450,000.00. It is that figure on which attention

must thercefore be focussed and I am gquite unable to say that

figure is outrageously high. Using a lower multiplicand and

not discounting the sum arrived at by half would almost

certainly result in the same or even a higher sum than that

assessced by the judye. I must say I have the greatest doubt

whether the method of discounting used by the learned judge

n is case should be encouraged. it has nothing to

recommena it and indeed I think it to be wronyg. The usual,

and indeed the recognizeé method of allowing for contingencies

and the fact of immedizte lump sum paymeént 18 DY adjusting

the meliiplier., Where however, a judge nerely makes an
e
overall estimate of what should be the loss of zacning
capacicty, as is permissible, then I thinli, he would be
perfectly eniitled to discount that total. The method
-adopted by a judge will depend more often than not, on the
adequacy of thg_gvidence before him and in some instances on
. the nature of the injuries which might well create many

Jimponderables as to the plaintiff's future. But I think,

1f we are to ensure soume uniformity in awards under this head,

I
Lthe arithmetic approach should be preferred as it allows

e WL

this couit to maintain some equiiibriun in the£3 2—tERen

\as the multiplier by utrial juages. We should, so far as is

pussible, require and encourage attorncys desiring to swecure
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awards under this head to take pains in presentiig
satisfactory evidence. is Carberry J.s. said in United

Dairy Farmers Ltd. & Znor. v. Goulbourne (unreported)

5.C.C.is. 05/¢1 dated 27th January, 1944 -~

Wwr

vhe problem of preseniing evidence under
this head is not insoluble and those who
appear for plaintiffs must attempt it if
they hope to secure damages under this
head."
The award under the head of earning capacity was challenged in
the cross-appeal in this way -
"“{c) That the Learned Trial Judge eired
in describing the award forxr
$e250,000.00 as Loss of Earning Capacity
réether than Loss of Fu.ure Zarnings.”
1 do not think anything really turns on the nomenclature
ascribed to the item. it is inconceivable that counsel who
filed the writ, and statementc of claim wiiich included the
following averment -
"The Plaintiff who had very promising future
has been reduced to a mere shadow of what
she was and would have become were it not for
the injuries.”
adduced cvidence in supporc and also wuGressed tiie court, did
nee deal waith the measure of damages. I am entirely unaware
how any error in che mannher complained of . could possibly
result in a reduction in damages which might otherwise have
been ordeved. fThe judge was dealiny with a cuse where the
plainiiff had never becn employea. De was necessarily
constrained to concentrate in this case on €arning capacity

and regard it as a capital asset destroyed by the accident.

This view has the support of Windeyer J. in Tenbner v. Humble

{1963] 106 C.L.R, 491 -

? I thank vhat the damage arisecs
feally from Lhwe destruccion of a faculcy
or skill and that this is the best way
in vhich to consider its assessment.
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There really is nothing in this point.

PAIN ARD SUFFERING

Mr. Campibell also complained thnat the award for pain
and suffering was too low but it is enough tc say that the
Case clted from Mrs. Khan's valuable compilation of
personal injury awards did not assist him in showing that the
award in this casc erred on the side of being too low.

Se¢e Goodin v. Webley Vol. 1 at p. 16¢. in that case the

plaintif: was a 27 year old registered medical practitioner
of 3 ycars standing who was scverely injured in a motor
vehicle accident. Heurologicaliy he had severe organic
brain damage. He was described as surgalistic lethargic,
and suffered o diminucion in his concentration span. He was
unable to read for meore than 16-15 minutes. There was the
risk of traumatic epilepsy. He no loanger had any marriage
prospects, was unable to continue his post graduate studies
Or to practice his profession. The award in that case was
$50,000 and wac made on 3cd July, 1980.

One half millicn deollars, with ull respect to Lir. Campbell,
cannot be described as cutrageously low in the context of
this case. 1 would noit disturb it. i think the award is
justified anc¢ shoulc stand.

Finually, it was conceded that by an omission; the amount
of $12,700 in respect of & medical bill under speclial damages
was omitted from the judgment as recorded. The final
Jjudgment must also bLe increascd by thauv amount.

For thesc reasons, I would 3dismiss the appeal with costs
and allow the cross appeal to the extent indicated. The

respondent would be entitled to her costs of the Cross—appeal.
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WRIGHT, J.A.:

I have—read the judgment in draft of Carey, J.A. and
agree that the appeal be dismissed. Since he has detailed
the evidence I am relieved of the necessity to do likewise.

I will, therefore, content myself with a few comments on both
the appeal and the cross-appeal. My main concern relates to
the award of $130,000 for future nursing care and the award of
$28,500 provided for care by the parents.

The award of $139,000 has been challenged on the
appeal on the ground that it should have been discounted by
one-half. The observaticns made of the plaintiff/respondent,
as recorded in the notes of the Judge‘s judgment which
disinclined him to accept in toto the assessment of
Drs. John Hzll and Ruth Doorbar could only relate to the state
of her mental ability. .There was no basis on which he could
discredit the evidence of her physical condition which is one
of total dependence by day and night on comeone else for help.
Accordingly, although no basis was disclosed for choosing $100
per weesk as the rate at which future nursing care should be
provided for, the trial judge awarded that figure, being the
amount stated in the Statement of Claim and which rather
resembles the weekly minimum wage for house-hold helpers.

And although authority is againsc the making of such awards on
the basis of calculating ahead what the expense will be

{See Taylor v. Bristol Omnibus Co. Ltd. (1973) 1 W.L.R, 1054)

commonsense ordains that if the compensation is not such as
will enable the injured person to be able to afford such care
rendered necessary by the trauma already suffered then further
trauma is predicated as the award will be derisory and will
only have the victim further embarrassed. although the full
claim of $130,000 was awarced to cover such care for a period

of twenty-five years it musi be borpne in mind that the full
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interest from investment will not go to meet this claim because
one-third will be taken out for tax. Added to this is the
factor of inflation which shows no tendency to abate.

Let me say a few words as well about the award of
$450,000 for loss of earning capacity. It has been challenged
on the appeal as being excessive but on the cross-appeal it is
criticized as being too low and ought to be increased. At the
centre of the contention is the method by which that sum was
arrived at. The trial judge adopted, as a starting figure, a
salary of $60,000 based on his acceptance of the plaintiff/
respondent's claim that, but for ths injuries sustained, she
would have realised her ambition of becoming a lawyer asnd thus
capable of earning that salary in the Government Service. But
that figure represents earnings as a Resident Magistrate, a
senior post in the Government Service. His method was to apply
a multipliér of fifteen years, yielding a total of $960,000

which he then halved. So. in actual fact, what she was awarded

‘Mhuﬁm. - r—— .
was a salary of $30,000 per annum for fifteen years producing

$450,000. The tortuous method does not commend itsclf to me

but when the awaréwié séeﬂ”for what it really is, the challenge

that it is excessive quickly dissipates. That represents

earnings in a Clerical Grade rather than as an Attorney-at-law,

On the cross-appeal, I am deeply concerned with the
complaint in Ground b, which is the only ground with any merit.
It reads:

"That the learned Trial Judge erred
in that he failed to make an award
for Hursing Care particularly during
the night and incorrectly restricted
the award in relation to the Parents'
age ratner :than the plaintiff/
respondent’'s age."

i find myself sympathetic to this complainit, The award for
future nursing care has been made on the basis that she will

always be in need of such care. The award made in respect of
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the care renaerec by the parents, which has not been objected
to as superiluous, tacitly admits the need for such care by
day and night; for it could not be and was not ccntended that
she will not have such a need. what was submitted before us
by Mr. Horrison is that the judge did not make such a finding.
But on the evidence of her physical condition what other
finding could he makez

beborahk S5almon:

"Neither hand 1060% perfect. My
left hand has spasms and right
hand damagea. Can use left
better; trembles ana no concrol
over it. no movement in right
hand. <Can't do anything with
right nand. Right leg nhas no
feeling. 7rembles and shorcer
thar left. ©No strength. Lefc
has svrength but is a bit weak.
kight ley was broken in accident.
baddy takes me to godmother's by
car about two chains away. ....
Before that helper looiied after
me. Five days a week to god-
mother's, not Saturdays. ......
Mum bathe and dress and cook for
me. Daddy puts me in bath and
takes me out,"

Linton Salmon:

"EXtra anad enormous werk on me
at home. Bathe, feed, clothes,
meals, transport and special
attention and care through the
day andg naght - bed pan, change
bedding continually. .........
cerescesrtesasesnco s snesoecanee
I cdon't see any end in sicht -
up till now. i have no choice.
I intend to continue to assist
plazntiff for as long ac 1 can.”

The plaintiff/respondent's father, aged 50 at time of trial,
has a job at which he works during the day, iis wife, 51,
also works but unfortunately she is afflictea with diabetes
ana high blood pressure. Inasmuch, therefore, as the
plaintifi/respondant is carea for by her god-mother for five

aays per weeik it must be that the care by the parents is
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outside those hours wnen she would be at her god-mother.
According to Mr. Salmon, she had previcusly been cared for at
home by nurse's aides but that proved too expensive hence
resort to the god-mother. I think the case for night nursing
is unanswerable and, indeed; no attampt was made to meet that
claim. Indeea, the qguestion may be asked, "If the trial judge
did not make such a finding, why then the award of $28,5002".

It follows, therefore, that an award for this specie
of nursing care reckoned with referénce to the age of the
barents is wrong. It is coterminous with nursing care during
the day which is calculated with reference tc che pilaintiff/
respondent's probable life expectancy recxoned to be somewhat
less than the normal 73-75 years. Accordingly, an award for
night nursing ought to have been made on this basis and not
on the basis of the parents' age., What is clear is that
whether her parents are alive or dead she will be in need of
this nursing care for which provision ought to be made.
Having said this, however, I am not a2t all happy with the

ol

maoner in which the case has been presented ana greatly

sympathise with the wrial judge, having regara to the

paucity of eviaence on which he was required to act. Future

hursing care, to my mind, should be seen as one head of damage

and evidence adduced of the actual cost of such services at

the time of trial so that the trial judge would have a basis

for making the award.

- 5o far &as past services are concernea, both parents
rendered assistance and a claim by both cannot be regarded
as unreasonable. But it must be borne in mind that the
plaintiff/respondent is no longer a child and as such is
obliged to depend on her parents' care. At trial she was
aged twenty years ana still entertained hopes of finding

some fulfilment an life. She should be enabled to salvage
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what she can of herself. If she wishes to meet the challenge
to life away from her parents - a feeling that does come to
some young people - she should not feel that, because of lack
of adequate provision for her care, she must unwillingly
remain hostage, as 1t were, under her parents' roof. The
dichotomy in the award for future nursinyg care, to my mind,
seems artificial and unsupportable.

But befcre treating this head of damage as I think
it ought to be treated, I must call attention to the fact
that, under Special Damages, the award for special help by
the parents relieves the appellants of three years liability
and this results from the pleading as it stood at the time
of judgment. This is how the trial judge records the award:

"6. Special help given by parents -

Rule that each parent is

entitled - minimum $75 per

week. Particulars only state

$150 per week for 208 weeks -

$31,200."
This is, indeed, a remarkable and costly oversiéht since,
instead of the claim being for seven years up tc the time of
trial, it was maae for only four years and not updated. The
amount thrown away is, therefcre, ($156 x 52 x 3) $23,400.

Let me now return to the question of future nursing
care, As I have said hefore, the evidence indicates that
such care will be required for the rest of her life since she
has already reached maximum physical recovery and yet she
remains severely nanaicapped. 7There is the caveat, however,
that while the provision for future nursing care must be nade
as adequate as the evidence allows it must at the same time
be fair to the tortfeasor.

since, in our jurisdiction, we are without the
actuarial experxtise ava:lable elsewherc¢, I would e¢ncourage

adnerence to the multiplier/multiplicana system choosing a

multiplier which reflects a discounting to vake into account
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the imponderables. What must be borne in mind is that the
lump sum now being paid will yield interest which, although
diminished by one-third for tax purposes, will assist in
meeting the necessary charges with the effect of lengthening
the life of the award. 1In the circumstances, a multiplier of
twenty-five, which has been used not only for loss of future
earnings but for other heads of damage as well, though not
challenged on appeal, would be inappropriate. Aand yet, having
regard to her life expectancy, 1 think it should be for &
longer period than the fifteen years employed with respect
to loss of earning capacity. 1 would say about eighteen years
purchase would do justice under this head.

In arriving at a multiplicand, the only figures
available on the evidence, even if unrealistic, are $100 and
$150, So the total future nursing care would be provided at
the rate of $250 per week. This will yield ($250 x 52 x 3)
$234,000.

It was agreed that the judgment had omitted one
medical billin the amount of $12,700, This amount should be
added to that head of Special Damages.

I would, therefore, dismiss the appeal and allow the
cross—-appeal by substituting the sum of $234,000 for future
nursing care. 7The respondent will have her c¢osts of both the

appeal and the cross-appeal.
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GORDON, J.A. (AG.)

The plaintiff sustained injuries when on 2lst April,
1582 while walking along Elizabeth Avenue to attend school at
Queens High bSchool in St. Andrew she was struck by a motor
vehicle owned by the defendant and driven by Clarence Wright.
The injuries were severe and resulted in her being unconscious
for some 5 weeks and sustaining fractures to her right limbs
anag brain dahage giving rise to epileptic seizures. The defence
conceded that the injuries were severe znd that they occasioned
substantial damages. Damages were assessed by Theobalds J.,
and on 23rd June 1939 he awarded general damages amounting to
$1,453,872.0¢ ang special damages $8$,279.00 with costs to be
agreed or taxed.

The defendant appealed praying that "That part of the
saia Judgment whereby the plaintiff was awarded $130,000.00
for future nursing care (ground 1) and (ground 2z) $450,0060.0C
for loss of earning capacity be set aside and such lesser sums
substituted therefor as this honourable court may deem just."

The respondent in a cross appeal sought an order varying
the judgment:

“(1) By increasing from $5G0,00U0.0

for pain and suffering and loss
of zmenities for so much as this
Honourable Court thinks fit:

12}  that the award for Hursing Care
by the Parents be increased fronm
a period of five (5) years io a
period and al a weekly rate. as
this Honourable Court sees fit;

(3) that the Damages awarded for Loss
of Earning Capacity be awarded
under the head cf Loss of Future
Earnings,

(4) that the award for Future Loss of

Earnings be increascd to such sum
as this Honourable Court sees fit."
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The appellant contended that the awards under the
heads challenged were too high and that no account was taken
of contingencies and of the fact that lump sums were being
received. On the other hand the respondent contended that the
avards were too low.

General damages awarded were as follows:

Future Nursing Care for 25 years

at $100.00 per week $120,000.00
Compensation to parents for

time and care for 5 years 28,560,009
Futurce Medical care 15,000.00
Future Medication 30,0400C.00
Future therapy 13,006.00
Transportation 150,000.00

Loss of earning capacity
not loss of earnings 450,000.00

Pazin & Suffering, loss of
amenities 50G,000.06

Mx. Morrison submitted that in making the award of
$130,000.00 for future nursing care the learned trial judge
failed to take into account as he did in relation to othex
aspects of the award that the plaintiff would be receiving a
lumg sum relating to expenses in the future. He contended ihat
the multiplier of 25 years was very high and did not itself
provide any discount for contingencies. iie pointed out that
the judge had discounied by 25% the figure awarded to the
parents reducing it from $38,000.00 to $2$,500.00 and had
discounted the loss of earning capacity by 56% reducing it
from $908,0006.00 to $4500G0.00. The principle of discount, he
said, should be applied across the board and the award for
future nursing care rceduced by 50%.

in his submissions on ground z of this appeal

tir. Morrison referred to S.C.C... 44/45 Noel Gravesandy v.

Reville Moore (unreported) delivered on l4th February, 1985
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and submitted that in Gravesandy's case the court placed a

value on the risk of the plaintiff losing his job and being
unable to secure comparable ernployment and awarded a sum fof
loss of earning capacity. Loss of earning capacity herein
connotes handicap on the labour market. He further submitted
that in this case a totally different kind of problem arises
s it involves an infant who has not yet embarked on a career
and bhas been so badly injured that she will never be employed
or can only be employed in a restricted field. 1In such cases,
he submitted, the court is not assessing loss of future
earhings: it is assessing the plaintiff's loss of earning

capacity not in the sense as used in Gravesandy's case.

Mr. Campbell submitted that the global award for fuiure
nursing care wés correct although the weekly sum of $100,00
awarded was low. The nultiplier he said should stand. The
awara for losé of earning capacity should be increased to
$600,000.0C¢ and that of $500,C00.00 for pain anda suffering and
loss of amenities should be increased to $900,0006.¢0.

Danages are avarced as compensation for actual or
reasonable prospective lcss, and are primarily intended to place
the plaintiff as much as possible in the posiition she would have
been in, hacd she not sustained the injury. They arc not

intended to punish the defendant for the tortfeasors WIrongaoing.

See Browning vs. The War Office (1963) 1 2.B. 750. The evidence
adduced in support of claims for damages should be as precise as
possible so as to assist the court in arriving at an award that
is fair to plzintiff and defendant. Here the plaintiff gave an
assessment of the cost of nursing care. The plaintiff's

father, Lynton Salmon, said in evidence that he employed a
hurse's aide at $60.00, later $85.G0 per week. He went on

"I find it quite exXpensive to keep nurse's aide so i got

Plaintiff's godmother as » substitute. To take plaintiff to her
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godmother cost $40.00 per day" (viz $200.00 per week) he said.
This far exceeds the $80.00 he found expensive for the nurse's
aide.

It is admitted that someone has to be in attendance on
the plaintiff sc¢ an award for nursing care is eppropraite. 1In
making the award the court must take into account coentingencies.
The faclL that a lump sum is awarded must also be considered.

A sum of $130,000.06 invested at current bank savings interest rates
would, after the deduction of taxes,yield an annual income of
approximately thrice the multiplicand assessed for future

nursing care,

The nursing care required by the plaintiff is to have
someone to assist her when hecessary i.e. to dress and to go
to the toilet. On her evidence she can walk with a tripod and can
use her left hand to use toilet tissue. She attended school
after trauma and completed subjects ar C.X.C. The evidence is
that students assisted her to the lavatory. There is no
indication that she needs a qualified nurse or a trained nurse's
aide or practical nurse. The fa_Lher said he had employed a
nurse's aide to assist the plaintiff at home. in the absence
of evidence as to actual cost the trial judge did the best he
could in the circumstances and assessed the weelkly cost of this
assistance at an zmount above the then bPrevailing minimum wage
of $84.00 per week for a domestic helper.

in Mallett v. McMonagle (15¢9) 2 All E.R. 17¢ a judge

(in Horthern Ireland) awarded a widow £21,500.00 damages under

the Fatal Accidentsacts. &t page 173G -
“ ..... The amount of the awaré if
reasonably invested in long-term
Securities would,; without resort
to cap.ital, have produced an
income exceeding double the rate
of the dependency at the time of
the deceased‘'s death. 7The
Northern Ireland Court of appeal
set aside the award, and ordered
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"a new trial limited to the issue
of damages under the Fatal
Accidents Acts, on the ground
that the award was excessive and
an amount that no reasonable
jury could properly award."

“he House of Lords dismissed the appeal. in his judgment
Lord Diplock held at page 1&SF and ot page 1801 -

“My Lords, the purpose of an award

of Gamages under the Fatal Accidents
f{cts 1s o provide the widow and
other dependants of the deceased with
a capitel sum which with prudent
management will be sufficient to
supply them with material benefits of
the same standard and duration as
would have been provided for them

cut of the warnings of the deceasded
haéd he not been killed by the
torticus act of the respondents, credit
being given for the value of any
material benefits which will accrue to
them (otherwise than as the fruits of
insurance) as a result of his cdeath.
+++.. In estimating the zmount of the
annual dependency in the future, had
the deceased not been killed, money
should be tieated as retaining its
value at the datc of the judgment,
and in calculating the present value
of annual payments which would have
been received in future years,
interest rates appropriate to times
of stable currency such as 4 per cent
to 5 per cent should be adopted.”

Malletts case is one of an award of damages under the

Fatal Accidents Act, but I accept this statement as accurately
reflecting the principles of general applicaticn to awards for
general damages. I extracit from this the principle that courts
in assessing damages should award a sum which when invested will
produce an income sufficient o cover the experses and/or needs

{the multiplicand) estimated. Any award which would yield wn

income grossly in excess of the neecds is excessive,

I consider the awaid in the instant case cxcessive and
taking into account contingencies and the fact that a lump sum
will be paid I would award a multiplier of 15 years at the

multiplicand assessed of $106G.350 per week,that :s,$78,00606.00C.



~25-

i now turn to consider ground 2 of this appeal.

-authorities indicate that assessment of loss of earning

capacity can be approached thus:

1. By treating the loss as one of
the elements that go to make up
the global figure for pain and
suffering and loss of amenities,
see Jones vs. Lawrence {(19¢9)

3 All E.R. 267; C.a. t5/&)
Goulbourne vs., United Dairy
Farmers Ltd and Lucille McCallum
dated 27th January, 1Y84;

C.L. 1264 H 129 Tanisha Henderson
(b.n.f. Elease Trench) v,

Gerald Ludford Vol. 2 Khan's Report
p. 2z3: -

2. By using the multiplier/multiplicand
formul: as used in this case; see
Taylor vs. Bristol Omnibus Co Ltd
(1875) 1 w.L.R. 1054; C.L. D 105/1984
Douglas v. K.5.A.C. et al Vol i Khan's
Report p. 177; C.L.R. 137/7%&

Elaine Russell vs. Bancroft Bromfield
Vel 2 Khan's Report p. 2006;

Croke {a minor) & Another vs. Wiseman
& Others (1581) 3 All E.R. ¢52:

3. By assessing a sum (figure) which in
the court's view reprcsents
adeqguate compensation for the loss:
Joyce vs. Yeomans (19%1) 2 all E.K.
21, C.L. 1978 F 0l1& Foster vs. Smith
et al Vcl 1 Khan's keport p. 172 and
C.A. 13/81 C.L. 1Y%7% & 137
Archie vs. iInternatiocnal Rentals &
Leroy FKennedy vel. 2 Kh'n's Repcrt P
202.

T

I agree with Mr. Morrison's submissions that the

autherities supporce the fcllowing propositions:

(2) iIn cases of yuung children damages
for less of earning capacity are
reccverable cnd there is no basis
for limiting such damages ¢ a

razr.

cenventional or nominal award

—_~
o
S

There is no fixed upproach to Lhe
computation of such damuges. Iin

some cases multiplier/multiplicand
have been held appropriate in

cthers 2 fixed and relatively moderate
sum heas been awarded while in yet
other cases loss of earning capacity
has been subsuined in the generzl
damages awarded.
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Even in the nultiplieymultiplicand
cases it is clear that judges have
been conservakive in their
cpplication of the multiplier and
multiplicand,

1 qucte wich approval the cbservations of Brandon L.J.

in Joyce v. Yecmans {supra) ot page 27 ¢ - e;

“The second matter of general interest

is whetlier anéd tc¢ what exteni in a
case of this kind the lcss of future
earning capacity should be calculated
cn scme xind of mathematical basis,
that is to say by teking a multiplier
&nd multiplicand. Waller L.J. has
lpressed the view that, on the
facts of this particular case, any
attempt tc arrive at & figure for
camages on a basis of ¢ multiplier
anu a multiplicand would be ip-
appropriute because of the very
great number ¢f imponcerczhbles

which exist.

I feel it right to express my view
that,; while a court is nct bound

to arrive at « multiplier andg a
multiplicand in a case of this kind
in order to assess the damages, ic
would not be erring in law if it
attempted to Ga¢ sc. The basis for
finding & multiplicand is slender
but judges are often faced with
having to make findings i fact on

evidence which is slender and much

less convincing than woulG be

desirable. Therefore 1t seems Lo

me ¢ be copen tc the ccurt to
approach the preblem by putting s
figure on the loss cf earning
capacity c¢n & weekly c¢r annual
bLasis and applying a raulvaiplier
to that figure.

I ¢o however think thet if that
methed is adepted, then the court
should take o very careful look

at the ultincte result in the round

1n _orGer to see whether it scems a
sensiivle figure in general terms or

not.* (ecmphcsis supplied)

befcre proceecing further 1 consider it appropriate to

Cistinguish luss of earning capacity from future loss of

earnings. I deem it desirable because in the respondent's

of earning capacity awarded under rtheo hezd of loss of future

appeal Mr. Campkell sought to have "+he damages awarcded for

loss

earnings.” 1 cop do no better than to advert to the judgment
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of Lord Denning in Fairly vs. John Thompson {(Design and

Contracting Division) Ltd (1973) 2 W.L.R. 40 at page 42 where

he said:

it is impcrtant tc realise thac
there 1s o difference between on
avard for louss cf earnings &s
cistinct from cumpensation for
lcss of earning capacity.
Compensation for loss of future

earnings is awarde¢ for rezl

assessable loss proved by evidence.
Compensaticn for diminuticn in

carning capacity i1s awarded as part

of genecral damages." (emphasis supplied).

Expanding on this theme Carey, J.A. in Gravesandy's

case (supra) said;

"In the case of loss cf future
earnings, the Court is therefore
concerned with quantifying an
item of special damage, which
provided the evidence is adduced,
is comparatively easy to assess.
Loss cf ezrning capacity is an
item of generzl damages coterminous
with pain and suffering. VWhat the
Court is being asked tu assess 1s
the plaintiff’s reduced eligibility
for employment or his risk of future
financizl loss.” =

The plaintiff had never been emplcyed and there was
no eviGcence adduced to grcound an award fcr "real assessable
less.™ The eviaence led was in support of a claim for
compensaticn for diminuiion in earning capacity and the trial
judge assessed daimages under this head as a part of genera
damages. < find ne fault with this apprcach.

In Croke {a minocr) and Another vs. Wiseman and Others

(supra) damages were awarded to an infant, aged 21 months at
the time ¢f injuiry,whou suffered irrepareble brain damage
resulting in tetal incapacity for less c¢f future earnings and
the term loss of future carnings,in that case is out of line

with chie éefiniticn of Lord Denning ir Fairly vs. Thompson

(supral). 1In this case the daniages awarded zre “compensaticn




for ¢iminuticn in carning capacity” und I sece no reascn tc
interfere with the judge's categorizaticon.

Critical factors in the approach tco assessing loss cf
earning capacity are the impenderables and the degree of
speculaticn invelved. Where these are great, to arrive at
a figure that is fair cumpensation ic the plaintiff but is
also fazir tu the defendznt, the court should assess a figure
withcut meking the assumption that the child would ultimately
fulfil his/her life's ambitcion as tc the chcice ¢f a career.

In Croke vs. Wiseman the Ccurt of 4Hppeal considered the

factcrs which determine an awvard anu held:

“(1} (Lcrd Denning MR) dissentingj

a4 gravely injured child whe would

live for many years into adult lifc

was entitled to a sum for his loss

of future carnings during the

poricd ¢f his likely survivel, and

iper Shaw L J ) compensaticn for

that loss was nct tc ke treated as being
$0 speculative that it could net

be assessed and nor was it a relevant
consideration that u plaintiff might

nct be able personzlly to benefit

from the dz2muges awarzded for such less.,
..Cccordingly, althcugh the infapt had

been awarded a2 sum for ihe cost of

his future professicnzl and parentzl
nursing care, he was alsce entitled to

4n awarcé four lcss of future earnings
“uring the period cf his likely

survival. 1t cculd not be assumcd

that his parents would romain able
threughoue his litc to house,; feed and
Carc for him and the cwarc for loss of
fulure earnings was requircd toe provide a
acme for him in tie future and Tow his care and
siach exira ccnforcs =s he could appreciate.
1, howover, the award fos future nursing
care had included the full cost of
residential care, the awvard fcr leoss of
future earnings would have had to be
smzll te aveid awarding Lhe infant his
future living cxpenses twice over. Tnc
infant was not, howover, cniitlod to

eny ad@iticnul sum for loss of carnings ia
the lost yeors, namely the years oeyond
the pericid of his likely survival. in
28s¢ssing the sum Lo be owarded for loss
of future carnings the judge’s figure of
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“#5,00C per annum was in all the
circumstances the correct
multiplicand, but his multiplier of
9 years would be recuced to 5 years
to tuke account of the accelerated
payment of a capital sum for loss
cf future earnings and the fact
that the infant might never have
becume an carnper."

In the instant case the plaintiff was 20 years at the
time of trial. She had, despite the severe injuries she
sustained, injuries which on the meGical evidence affected
her memcry and powers of concentration, passed five subjects
at C.X.C. examinaticn. This is an achievement that many high
schocl students in full physical ané mental health fail to
achieve. Her life expectancy was less than the average for
women because of the traume she suffered. She was described
by Doctors Hall and Crecss in thelr report as an "Cbese
adolescent." Obesity is a factor that conduces tc a detesmination
of life eXpectincy but there is no indication on the evidence
that this factor was considered in the assessment.

The learned trial judge did not agree with tae gyloomy
picture painted by the doctors in the case. He found that the
- plaintiff might well achieve her life's ambition an@ become
a lawyer but that her handicaps cn the employment narket are
real and she should be fully compensated. The multiplicand
cf $60,000.00 he used was at the upper level of attainment for
lawyers in the government service a&s indicated in the ovidence
of Lennis Townsend.

The learned trial judge assumed the plaintiff will
achieve her life's ambition and the probabilities are that she
might not achieve this ambicicn Or even become an carner. I
consider it undesirable to assume €ach a high level of
achievement. “he plaintiff had completed subjects at C.X.C.
whicih in ordinary Circumstances would ensure emplcyrent in

the clericeal field of the Civil Service. Handicapped though she
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be, one cannct ignore the fact that today the field for
the employment ¢f the handicapped is wide and the probabilities
are that she could find employment within her cepabilities.
On Mr. Townsénd’s evidence cne with her qualifications could
aspire, in the Government Service, to the administrative
Stream at a salary of $30,000.00 per year.

Taking into account the imponderables as adumbrated
above, contingencies and that a lump sum will be paié I would
make an award at o lower level of attzinment, I assess a
rmultiplicand of $30,000.00 with a multiplier of 10 years
which yields an award of $300,600.00. The multiplicand of
$30,000.60 is tnat finally awarded by thc learned *rial judge
when he taxed duwn the cward of $60,000.00 by 50%. The
moltiplier of 15 years he zwarded I have reduced to 10 years.

The award for nursing care invariably has a multiplier
awarded that is greater than that applied tc future earnings
based on the fact that nursing care continues beyond normal
werking life. Looking at the award for loss of earning
capacity I ccnsider the award of $450,000.00 excessive and
the multiplier cf 15 ycars oo higb. The multiplier of 10
years at $30,0C0v.00 nakes a lump sum payment of $300,660.00,
This when invested zt minimum banl: savings rate of 16% yields,
after tax, the sum of $3G,000.00 per annum, sufficientc to
provide the needs,

I consider the award of.$50C,000.5C for pain and
suffering and loss of amenities adequate. I would therefore
dismiss the respondent's appeal on this ground. ¥ have
already cealt with the defendant's appeal against the award
for less wi earning capacity. Consideration must now be
given {0 the respondenc's appeal secking an increase in che

awzrd for pasental nursing care.



“31-

Mr. Salmon was 50 years old Mrs. Salmen 51. The
learned trial judge awarded the parents ccmpensaticn for
their care of plaintiff for 5 vears at $15C.00 per week.
This sum was reduced by 25% because of the lump sum payment
icaking the award $23,500.00. in support of his claim for
compensation Mr. Salmcn testified “extfa €NOrmous wWork on
me at home. Bathe feed .... special attention ané care

through day and night - bed pan, change bedding continually.

I seek compensaticn at rate of $150.00 per week." Reference
to the changing of bedding continuelly may lead tc the
inference that coupled with her injuries ihe plaintiff is
incontinenit. No where in tche plaintiff's evidence, in

’’’’’’ Mrs. Salmon's ev:dence, in the evidence ¢i Doctors Hall,
bundas and Doorbar or in the medical reports admitted in
evidence is there any mention of incontinence of the plaintiff.
The plaintiff sai@ she had to be assisted tc the toilet. This
bit of evidence therefore by Mr. Salmon must be reqgarded as
gross exaggeration. The parents are, however, entitled to be
awarded damages for future parental nursing care.

The award of 5 years purchase is :in my view inadequate
and I would increase this to 15 years at @ multiplicand of
$150.00 per week i.ec $117.,000.00.

Rursing care is one classification wiaether it be czlled
"generzl" or "parencal® and when :the global award for nursing

care 1s addressed the total award under the separate heads

namely $76,0056.00 + $117.60G.G0 $195,000.06C is fair compen-
sation to meet the requirements of this case. The needs of ihe
bPlaintiff are provided for and the award +s fair to the
gefendant,

in contempliting the mulviplicr I considered the cases

of Povey vs. Governors of Rydal Scheool (:9706) 1 all E.R. “41
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and Taylor v. Glass heardé 23rd May, 1379, Kemp v. Kemp

Vol II 19%&< Edition secticn C paragraph 1-715. In each case
a multiplier of 25 vears was used in assessing the awaré for

future nursing care and in Povey's case was the agreed

datum figure for damages including loss of earnings. in

Taylor's case the multiplier for parental nursing care was

13 years and fcr loss of earnings iG years.

The plaintiffs in these cases suffered severe injuries
with residual incepacitation. Each suffered from double
incontinence but Povey required manual evacuaticon. Povey
had tetraplegia causing z complete loss of sensation from
the collarkone to the soles of his feet: complete paralysis
in that area making him prone to develcp sores in the
absence of devoted care. He required constant attention and
had co rely on cothers for his physical needs. Once he has
been placed in his wheelchair he could propel himself.

Taylor suffered severe 3rain damage and in addition to double
incuntinence was grossly mentally handicapped. He was totally
deaf, he walked with a limp, he could nct talk or communicate
with anycne: his right arm was useless ané he was,gpileptic.
The injurics sustazined by the plaintiff in this case are not

as scvere as those suffered by either Povey or Taylor.

in Lim Poh Chce vs. Camden & Islington hrea Health

Authority (1973%) 2 All E.R. 9iC the House of Lords held:

"Cost of future care: Danages for
cost of fulure care were to be
awarded on the basis that capital
2g well s income was to be used
to mcoet the coust, and therefore
any award was tc be calculated on
an annuity basis. ........"

Lim Poh Choo's case is a leading case on che assessment of

damages in perscnal iniuries cases.
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This case indicates that in awarding damages under
this head the court must contemplate that capital and income
will be used to meet the neceds until the capital is exhausted,
The glcbal award of $195,€00.00 invested at current savings
interest rates after deduction cf income tax will yield
$23,400.00 annuxzlly. This amount will meed the need assessed
at $13,000.00 with a2 built in factor te take care of future
increases.

I therefure considered a multiplier of 15 years for
parental nursing care and 10 years for loss of €arning capacity
Zppropriate.

I would therefore allcw the appeal and {i) set aside
the award of.SIJ0,000.CO for future nursing care and substitute
therefor th: sum of $78,000.00. (ii) Set aside the award for
$450,000.00 fer luss of earning capacity and substitute the
sum of $300,000.00. ‘

I would allow the respcndent's appeal re the award for
parental nursing care. I wculd set &side the amcunt of $28,5300.00
and substitute the sum of $117,C0G.00, By consent the award of
special damages is increased by $12,700.60 an amount agreed
but inadvertently omitted freom the judgment below. In other
respects the respondent's agppeal is dismissed. The appellant

shculd have his costs to be taxed if not agreed.
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CAREY, J.A.

Appeal dismissed with costs. Cross appeal allowed with
costs. By a majority award for “nursing care" increased to
$234,060.00. Special damages increased by amount of $12,70(.00

omitted in Court below.

In all other respects judgment below affirmed.



