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HARRISON, J(actg,)

an
This is/application by the plaintiffs Calvin Klein and Barry

Schwartz (trading as Calvin Klein Company) for an interlocutory
injunction to restrain the defendant Neal & Massy (Jamaica) Ltd.,
(herein-after called the defendant company) until trial of the action
for pessing off goods under another's brand name, '"from using in any
unauthorised manner the name Calvin Klein or any term confusingly
similar hereto, in connection with buying, offering for sale, se¢lling
or holding for sale, jeans or other related merchandise, or buying or
selling any related goods or of any merchandise bearing unauthorised or
counterfeit labels, printing, hand tags, bearing the name Calvin Klein."
I granted the interlocutory injunction as prayed and, as

promised, these are my reasons in writing.
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This application follows an ex~parte interlocutory injunction
an
on similar terms and/Anton Piller order, previously made in this

matter by Mr., Justice Wolfe on the 2nd day of November, 1981 for a

period of fourteen (14) days.

The plaintiffs, Calvin Klein Company v thedw affidavits, are
alleging that the defendant company was passing off counterfeit jeans
as genuine Calvin Klein jeans, that their witness Patricia Delisser
visited the defendant company's business premises at 9 Molynes Road,
Kingston 10 on 5th October, 1981 and saw there in a back room twentye
five (25) to thirty (30) women working at sewing machines producing
Calvin Klein designer jeans, that she bought there a pair of mint
green jeans which was not a genuine pair Calvin Kein jeans, though

auch
it boref p 1label, because the inner waist band was stitched and not
"piped"and the wivete were smooth and not'pimpled"and that she saw
Calvin Klein jeans « both in the showroom and stacked in the said
backroom, They further state that only Shelly inn Limited had been
licensed by them in Jamaica to produce Calvin Klein designer jeans,

that
and thatflicence had been terminated from 10th June, 1981,

Assuming that the above was so, there would have been &n
act of passing off of the plaintiffe® goods by the defendunt company,
an infringement of the plaintiffs' rights which would entitle the
plaintiffs to seek the intervention of the court,

At this hearing, inter partes, the defendant company now

appearing and represented by counsel, vigourously contested the

plaintiffs? contention and filed counter affidavits in reply.

|00



1o}

The plaintiffs served notice of intention to and cross-examined the
deponents Grey and Dennis. The defendant company served notice
similarly and cross-examined the deponent Patricia Delisser. There
were full arguments on both sides,

The defendant company a subsidiary of Neal & Massy (Holdings)
Limited, contended that it was mever involved in the production of jeans
or garments of any kind and only manufactured retreaded automobile
tyres and asked the Court to view its affidavits filed and its cross-
examination of the deponent Patricia Velisser and to say that she is
unreliable and unworthy of belief, that she did not see what she said

an
she saw, that it itself was/innocent bona fide purchaser of twenty-four
thousand (24,000) pairs of Calvin Klein jeans from Shelly isnn Limited,
"forty-seven (47) pairs of which we still have'" and that if the pair
of mint green jeans were not authentic Calvin Klein jeans, it was not
aware and could not have been aware of that facts. In further disproof
of the plaintiffs' contention, a witness Dennis stated that the said pair
of mint green Jjeans was Yin every respect a genuine peair of Calvin Klein
jeans',

Here was, therefore, "a serious dispute as to the facts". The
defendant company was disputing the basis of the passing~off action,
traversing every aspect of the plaintiffs' allegation, substantively.
This is not a case of a defendant admitting being caught in flagrante
delicto infringing the plaintiffs' rights, nor a case of competing
products where each party admits being the manufacturer of his own

goods but it is uncertain whether one rival has infringed the rights
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of the other., This was a2 clear denizl of the facts, Was 1t a sincere

denial? Was this & case of conflicting evidence?

Mr., Henrigues, on behalf of the plaintiffs, submitted that
the Court was not being asked to determine the factual issue as to
wiether or not Mrs Delisser is to be believed, in considering the
application for the grant of the interlocutory injunction but was
guided by the new approach as enunciated by Lord Diplock in the House

of Lords in the case fmerican Cyanamid Company vs. Ethicon Ltd (1975)

14i0E R ™k, The principle 4@ that there was no rule of law that the
plaintiff seeking an interlocutory injunction nmust establish & prima
famge case, but that the Qourt "no doubt must be satisfied that the
claim is not frivelous or vexatious; in other words, that there is a
serious question to be tried", that it was not a trial of the action,
that it was no part of the court's function to resolve conflicts of
evidence but that once it is satisfied that there is a serious guestion

to be tried it should go on to consider the balance of convenience.

Mr. flenriques further contended that the plaintiffs needed to
make out a case that was "not frivolous or vexatious', that if
Mrs Velisser's evidence is believed it was a strong prima foge case,
that there was an issue to be tried and so the interlocutory injunction
should be granted,

Mr. George for the defendsnt company accepted the new approach

as stated by Lprd Di@lock in the American Cyanamid case, but quusticned
instan

whether in the / case there was a “serious question to be tried".

He stated that the defendant cowpany maintained that 'Shelly Ann sold
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all the Calvin Klein jeans they could produce to Neal and Massy',,
that the onus was on the plaintiffs to establish that the defendnant
conpany was manufacturing withcout licenge and passing off its goods,
that the evidence of Mrs Delisser was not credible, that the defendant
company was saying that the goods they were selling were not counter-
feit Calvin Klein jeans, that the defendant company never did and
never intendﬂto pass off the plaintiffs' poods and so therefore the
injunction sought should not be granted,

The former approach of the Court in considering an application
for an interlocutory injunction was stated by Lord Upjohn in the

House of Lords in JeT. Stratford & Son Ltd., vs. Lindley (1965) h.C. 269,

An applicant -

Meooo seeking an interlocutory injunction must
establish a prima facie case of some breach
of duty by the (defendant) to him ccocevocoa
csocoscall injunction may be grented if it is
just and convenient to do so the remedy being
discreticonary -~ the balance of conve.lence
in these cases is always of greot iaportance'.

The House of Lords in reversing itself in the smericam Cyanamid
case held that no such rule existed that the plaintiff # "must
establish a prima facie casé', it being an application =

Weeooosolin the context of the exercise of a
discretionary power to grant an interlocutory
injunctiofeccscsscscsce

The court no doubt must te satisfied

that the claim is not frivolous or vexa-
ticus, in other werds, that therc is, a serious
question to be tried
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"It is no part of the court's function at

this stage of the litigstion to try to

resolve conflicts of evidence on affidavits

as to facts on which the claims of either
party may ultimately depend nor to decide
difficult gquestions of liaw which call for
detaliled arpuments and mature considerations.!

The latter principles therefore preclude o court in these
circumstanges from undertoking a "preliminary trial of the action”
as the plointiff nceds merely to show that there was a "serious
gquestion to be tried', that circumstances existed needing the inter-
vention of the court to preserve the status quo.

Lord Diplock further pointed out at page 509 -

"The object of the interlocutory injunction
is to protect the plaintiff against injury

by violation of his right for which he could
not be adequately compensated in damages
recoverable in the action if the uncertainty
were resolved in his favour at the trial, but
the plaintiff's need for such protuction must
be weighed against the corresponding nced of
the defendsnt to be protected against injury
resulting from having been prevented from
exercising his own legal rights for which he
could not be adequately compensated under the
plaintiff's undertaking in domsaspges if the
uncertainity were resolved in the defendant's
favour at the trial. This court must weigh
one need against another and determine where
the balance of convenience lies,™

The sfmericen Cyanamid case concerned the interpretation to
be given to the conflicting views of the expert witnesses of the

chemical composition of « substance used in the manufacture of arte-

ficial surgical sutures by rival firmse.

In the case of Fellows & Son vs. Fisher (1975) AoCo 184,

liord Denning, Master of the Rolls, in examining the rationale of

the House of lLords in the American Cyanamid case relative to the proper

approach of the court in considering the application for an fnter-

.
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locutory injunction, observed that Lord Diplock said -

"there may be wuany other special factors
e to be taken into consideration in the parti-
<_\ cular circumstsnce of the individual cases

when the Court needcd to look at the “"strength of either party's case',

Helsbury's Laws of England, 4th edition Vol. 24 pura 956
reads -

"where any doubt exists as to the plaintiff's
right or if his right is not disputed but its
violation is denied, in determining whether
an interlocutory injunction should be grantcd,
the court tazkes into consideration the balance
of convenience to the parties and the nature
| of the injury which the defendant, on the one
‘ hand, would suffer if the injunction was
granted and he should ultimctely turn out to
be right, and that which the plaintiff, on
the other hand, might sustain if the injunction
wones refused and he should ultimeately turn out
to be right. The extent to which the disadvan~
tages to each party would be incepable of
being compensated in damages in the event of
his succeeding at the trial is always a signi-
ficant factor in assessing where the bslunce
of convenience 1licScoaeo"

5

In the instant case the plointiffs are contending that their

<\y3 brand name Crlvin Klein had teken on a distinctive meaning in relation

to designer jeans as a product synonymous with good quality and
high styling, and that the distribution of counterfeit jeans buoaring
thelr brand name and over which they hed no control and which was of
inferior quulity was of damaging effect to thewm as also an infringement
ot their rights. The defendant coupany, while denying the facts of
(:“ the allegation of the pleintiffs, claim their right as a bona fide
business, innocent of  the alleged counterfeiting of the plaintiffs!
goods, to pursue their trade in the Calvin Klein jeans in their

possession,

In these circumstances, in what manner should a court proceed,

e
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in this application?

Lord Diplock, in the iamerican Cyanamid case, is again instruct-

ive; at pape 510 -

" S0 unless the material available to the

court at the hearing of the applicaticn for
an interlcocutory injunction fails to disclose
that the plaintiff has any real pruspect of
succeeding in his claim for a jpermanent
injunction at the trinl, the court should go
on to cunsider whether the baliunce of conven-—
ience lies in favcur ¢f granting or refusing
the interlocutory relief thet is soughte

The court therefore has tc asgertain :-

1) Wheat was. the material available at the hearing

2) Whether this material digclosed that the plain-
tiff had any real prospect of succeeding in his
claim for a permanent injunction at the trial,
and if so,

3) Whether the balance of convenicnce lay in

favour of granting ar refusing the inter-
locutury injunction.

On 1st July, 1980 Calvin Klein Company enctercd intc an agree-
ment with and licensed Shelly Ann Limited, a limited lialility cowmpany
with office and carrying on business at 26 Dunrobin svenue, Kingston
10, Jamaica, "to manufacture and distribute on certain Islands in the

Caribbean Caolvin Klein designer jeanSceccescesssas'y such apreement to
run for three (3) years.

On the 10th June, 1961 the said agreement was mutually
terminasteds As a conseqguence, all sales of Calvin Klein jcans woere to
be discontinued by Shelly Ann Ltd from the latter date and, on the

30th day of June 1961 "all finished products, labels, hand tags, and

other miscellaneous items used in the production were packapged and

returned to Calvin Klein's attorneys", by Shelly ann Ltd.

On the 5th day October, 1987, «ctin; on instructicns frowm onc

Joel Sandelman, "o attempt to weke a purchese of jerns ot dofondert's
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t
premises, one dMrs Fotricia Delisser went to the husiness vreunises of

the defendant company at 9 Molynes Rosd, Kingston 10 and @aw in

"a showroom for apparel both women's znd men's Calyvin Klein dezigner
jeans.... displayed". Unable to obtain'm size 10 women's Calvin
Klein designer juans" in the showroom, she wus taken to the richt of
the building to the back where she observed in the back room that
twchty=five (25) to thirty (30) women workin; at sewing machincs

producing Calvin Klein designer jeans, the brand name appearing on the

right rear pocket!. Mrs Delisser bought,‘paid for and was given
a receipt by the defendant company for a pair of women's Calvin Klein
designer jeans, minf green in colour. Joel Sandleman, Assistant
Secretary of Centrefold Industries, Inc., & corporntion repistered

a
in the State of Delaware in U.S.&., who was/sipgncotory of the said
termination agreement of tOth June, 1981 on behalf of Calvin Klein
Company and who had been employed by plaintiffs to investigate counter-
feit activities re¢ the brand nameg said that the pair of Calvin Klein
designer jeans purchesed by Mrs Velisser from the defendant company
was a counterfeit and exhibited an authentic poir of women's Calvin
Klein designer jeens. He deponed that the difference was that whercas

the authentic Calvin Klein desipner jeans of the s=me style Noo, 1746,
had a binding on the inner waist band {piping') and pimpled rivet heads,
the pair of counterfeit Calvin Klein jeans, as that sold by the

. and
defendant compeny to Hrs Velisser had a stitched inner band/"a smocth

rivet head". By the agreement of July 1960 between Calvin Klein

Company and Shelly ann Ltd., Centerfold Inc., the United States licencee




of Calvin Klein Company, was authorised

Yt furnish higensas (Shelly ann Ltd) with
paper rotterns ond samples of finished
srticles maunfactured hy Centerfold for
each corresponding collection in the United

(’n\ States.'

The said apreement further provided thot, :

3 (c) "No material, fabric, design or ssuple may
be used by Licensee (Shelly Ann Ltd) in
connection with Articles unless Liccensor
(Calvin Klein Co.) has given it prior
written consent to US€ecsccscoasesas

L (d) Before selliny, distributing or promoting
any Articles, Licensee will deliver to
Licensor for its .pproval se.ce..e. one (1)
sample of each Article together with tags,

- labelSsaceencs to be used in connection
A .
<;~x therewith.
(e) After any sample, copy art work or cther

material has been approved, Licensee will
not depart therefrom in any respect without
prior written apyrovol of Licensorcecosnes'

In cross~examination, Mrs Delisser stated that she-

"gsaw Calvin Klein jeons in the showroom and
it was Calvin Xlein Jeans handed to ne =
from that I assumed they were making Calvin
Klein Jjeans."

<; 7 She further stated that she saw the'25 to 30 women' in Yan open area oseee-
an area is a room to me. I know the difference between an open area
and a back room -~ it had a roof on it",

Mr. George for the defendant company correctly pointed out that
there wre two areas in whieh she varied from her evidence in her affi-
davit and so she should not be helieved.

ku; The gdefendant company's stance woas thoet dirs Delisser did not see any
women manufraeturing Jjeans on the defendant's premises, ncr was there

the
any showroom of apparel on said/iremises but that there was a
NS Pl k
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Ycash and carry sales areas where products sold by us are available for
purchase,' Commencing in 1980 the defendant company purchased Calvin
Klein jeans from Shelly ann (Ja.) Ltd for resale, and last mude such
a purchase on 11th June, 1961, by the purchase of three (3) peirs of
jeans. Mr. Grey, the general manager stated that any stock presently
held by the defendont company was the remains of stock purchased up to
the 11th June, 1981, that the purchase by Mrs Delisser would have been
from that stock and that the last purchase of jeans by Shelly inn
(dad Ltd of the style purchased by Mrs Delisser - (style No. 1746)
was on 9th June, 1981. The total number of jeans purchased by the
defendant company from Shelly inn Ltd Y"over the period was approximetely

24,000 pairs of jeans'", and the defendant company maintained that it

had never manufactured or sold nor intended "to maunfacture or sell
‘counterfeit' jeans in breach of any 'proprietary rights the pleintiffs
may have'!.'" The defendant company admitted having in  its posscssion
then approximately forty-seven (47) pairs of jeans in stick, “which
would only be increased in the event of returns being made to us by
customers or outlets to whom jeans had been delivered for salcl,

Two employces of the defendant company refuted. the plaintiffs!
allegation that Mrs Delisser ggy;“ZB ~ 30 women manufacturing jeans"
on the defendant cowmpany's premises and stated that the only menu-
facturing done there was the retreading of motowmvehicles tyres.

One Hall, an employec¢ of an electrical firm and cne Miss Chevanncs

of a reputable firm of suditors and sccountants supported the defendant
company's stance that there was no such operation as allepedly seen

by Mrs Delisser,

1o
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Mr. Dennis, the production mansga of Shelly inn Ltd "for approxi-

motely four (4) years'stated that his compeny produced Celvin Klein
jeans from 1980 up to 6th May, 1981 "after which we manufacturcd no
Calvin Klein jeans, and that after the airrreement was terminatced on
10th June, 1981 all the finished yroducts and miscellaneous iteus
were returned to Calvin Klein Company's attorneys, but by .an error
three pairs of Calvin Klein jeans were scld to defendant company on
11th June, 1981. He admitted that there were diferences between an
avocado ccloured pair of jcans, exhibited as authentic Calvin klcin
jeans, and the pair of jeans bought by Mrs Uelisser, in the waist
band and the rivets as alleged by the plaintiffs, but stated that all
the jeans made by Shelly Ann Ltd for Calvin Klein, other than blue
denim jeans were "serged", that is, stitched at the waist band, and
that the smocth headed rivets were supplied by the plointiffs.

He maintained that the pair of mint pgreen jeons purchased by
Mrs Delisser was produced by Shelly Ann Ltd., that "it is not counten~
feit and is in e¢very respcct a genuine pair of Calvin Klein, Jjeans.”

The cross-examination of the defendant company's witnesses
revealed the bases on which the defendant company adopted its posturc
in this matter.

Mr., Audley Lennis, the pProduction manager of Shelly-Ann Ltd.,
stated:=-

1) Calvin Klein Company provided all "hardware
and accessories'", that is, rivets, baunds,
buttons, piping and labels, for the production
of the Calvin Klein jeunsj

2) that Calvin Klein was supposcd to provide
piping for all Calvin Klein jeansg

[110
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3) that he did nct know thet he was supposed to
get piping for the jeans other thun blue
denim jeans;

N L) that for the entire year of production of
QVA/ Calvin Klein Jjeans "we not yipe any of Jjeans
other than the Culyin Klein blue denim jeans®
and not know of any officicl courresyondence
asking Celvin Klein for piping for jeans of
other colours". )

In his affidavit he stated that all blue
denim Calvin Klein jesns were ""piped” but that
all the jeans of other colours produced by
Shelly isnn under the Crlvin Klein label were
"gserped'" "because we couuld not obtain the
matchin, piping from Calvin Klein';

i

5) that as production manager we mould mske one
<\*\ hundred (100) pairs of jeans per day - Calvin
s Klein jeans and that they had five (5) working

aays rer week,

He pgave this evidence to the Court on 16th liovember, 1981
and on 20th November, 19861, on application of Mr. Ycorge, he was

recalled and said that he had made a mistake and meant -~

"one hundred (100) dozen pairs of Calvin Klein
jeans per day"

. . { N .
~ the term'"dozen poirs", on Mr. Yeorged submission wrs from usage in
the garment trode,

The Court noted that nowhere¢ in any of the affid: vits filed

ncr from the evidence of any witness does the term "dozen pairs"

emerge.

6) that Shelly 4nn pot orders for Calvin Klein
jeans "from various places = Trinidad and
various places",

e Mr. Hugh Grey, the general manager of the defendant company,
Neal & Massy Jamaica Ltd, in cross-examination said that -

1) his company Neal & Massy (Ja.) Ltd was not
affiliated to Shelly ann (Ja.) Ltd.



2) they purchased Calvin Klein jeans from bHhelly
Ann Ltd., in some cuses, by

a) tender by crder or

b)  bought by advise from Sheliy Ann when such
Jjeans were ready.

%) from 1960 they were buying and exporting Calvin Klein
jeans to Trinidad, Bardados and throupghout the
Caribhesan.

L) Wlhere was an understanding between Neal & Massy

(Jn.) Ltd and Shelly ann that whatever Calvin Klcin

jezns Shelly Ann produced would be sent tc us - so
Lg there was never any need to placelépecific order

of Calvin Klein jeans to Shelly .unn Ltd. We would

receive jeans from Shelly Ann frouw time to time

without the necessity of placing the order.

We sold Calvin Klein jeans to Grell & Compeny a
firm in Trinidad, and (J)#131,000 worth of

those jeans were returned to us, those jeans are
on the docksy not yet in our wharehouse."

5) The $131,000 worth of Calvin Klein jeans were
to go back to Shelly ann and as for as I know
the jeans heving being scld by us to Grell gro
Neal & Massy's propertye.

6) We had already paid Sheliy ann for thosc jeons.

a) Exhibit #2 - letter dated 1st July, 1981

« from Grell & Comprany Ltd. - Trinided with
PN notutivns in Mr. Grey's handwriting addredsed
Q\f: to "Mr., Huph Grey - Shvlly Ann Ltd,
- 26 Dunrcbin avenuc,' recites in yart "as you
are aware, the original crder of Shelly i4nn
was booked csesocccaccnal

b)  Letter dated 10th July, 1981, exhibited,
from Hurh Grey reciting "Colvin Kleineoeososoos
value of $131,000 to be returned by Grell
to Neal & Massy (Ja) the totzl value is
to be netted off the baluhce payable to
Shelly ann' - this latter phrose corres-
ponding with notation '"no.1!' in Grey's
handwriting on bixhibit 2 letter dated
1st July,1981.

When asked by the Court if the reason for this deduction of 130,000

P
( :

fiom balance was that Neal & Magsy had not yet paid Shelly dnn for

the goods, Mr. Grey answered:-

"Wirtually, ye¢Seeseo. the agreecment was that these goods
wer: to be returned to Shelly ann"

[1]e-
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There is some rcelationship betwoon Neal & Massy
(Ja) Ltdee.. "an unscin/ relotiomship re supply
of jeans'.

At the conclusion of the cross—examination of the defondant

comyany's witnesses certain points emcrged.

1)

2)

3)

Shelly Ann Ltd during July, 1980 to Gt May, 1981
ad a producticn capacity that could produce

22,000 pairs of Calvin Klein jeens, '‘(Dennis:

onc hundred pairs per day; five (5) days per week),

defendoent conpany stete® that 1t bourht during

July, 1930 - Junc 1981 approximately 24,000

pairs of Calvin Klein jeans = "ssaoofrom Shelly

ann Ltd."

Quoere:

From what source did the defendant company
obtain "apyroximately 2,000 pairs of Calvin
Klein jeans'", which "apjroximately 2,000"
it could not have received from helly Ann
Ltd?

This numerical amount of Mapproximately 2,000 pairs
of jeans" in the defendunt couwjpeny's possession,

would be further increnscd by any number cf Calvin

sent to "Tpinidad and various places',

The "understanding" was that all the (22,000 nuirs)

Calvin Klein jeans would be sent to Neal & Massy
(Ja) Lta.

Joel Sandelman deponcd, unchallenged, thut
",.. during the year of license (sic)
Calvin Klein designer jeans became a well-
known product of plaintiffs, by sales of
nmore than 100,000 pairs of jeans"

This latter information may have come from Shelly-
Ann Ltd from their'sales royalty steotements' to

be submitted per para. 6(c) of the cpreement of
2nd June, 1980,

Kuaere:

a) Who produced for Shelly inn Ltd spproxi-
mately 78,000 peirs of Calvin klein jeans,
in order to total 100,000 pairs?

b) Did Shelly inn Ltd heve sub-controctore
producing Celvin Klein jeans on theilr
behalf?

c) If su, who were these sub-contrictors?

d) When Shelly ann Ltd ceased producing
Calvin Klein jeans in tlay 1981 wnd the
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agreement with the plaintiffs was teruinated
in June, 1980, did thdr sub-contractors, if
any, alsc cease producing Calvin Klein jeans?

e) . Did Mrs Delisser sce what she said she saw?

Neal & Massy (Ja) Ltd tcok whatever Calvin Klein
jeans Shelly Ann Ltd made,

Quaerc:

a) VWes Neal & Massy (Ja) Ltd solc
distributing agent for Shelly Ann Ltd?

b)  Did Shelly inn Ltd, from the incention
of the agreement with the plaintiffs
in July 1980, produce jeans, other
than blue denim, without piping and
without pimpled rivets because they
"could not obtain matching piping from
Calvin Klein®?

c) Why was this latter fact not communi-
cated to the plaintiffs?

d) Was the pair of mint green jeans
bought by Mrs Yelisser penuine Calvin
Klein jeans made by Shelly ann Ltd,
according to Mr. Dennis, though he
admitted its differing featurcs from
the pair of avocado Calvin Klein
jeans described by Joel Sandelman as
the genuine Calvin Klein jcans?

Mr. Hugh Grey deponed on 12th November, 19867, "wc
presently have forty-seven (47) pairs of jeans in

"stock which could only be increased in the event

of returns from customersecccscoce'

Luaere:

a) Why did he omit menticn of the
131,000 (J) wotth of Calvin Klein
jeans returned from Trinidad (vide
his memo dated 10th July, 1981)
esosoothen "on the docks"

b) Why was this returncd shipment of
jeans now the property of Neal &
Massy to be returned to Shelly Ann
Jamaica Ltd?

c) Why was the said value of the shipment
of Calvin Klein jeans $131,000 now
the property of Neel & Massy (Ja) Ltd
bought from Shelly Ann Ltd and sold
to Grell Ltd to be debited from the
brlance owing by Neal & Massy Ltd to
Shelly iAnn Ltde

//H—f
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From the above and applying the principles previously mentioned

the Court tock the view that the plaintiffs had a real prospect in succeeding
in ther claim; there was a serious question to be tried. Though the defend=~
ant company challenged the plaintiffs' cllepation of fact, one cannot say
that there was "conflict" between the plaintiffs’® case and that of the

defendant company,

The plaintiffs, makers of designer jeans with the brand name
Calvin Klein, "a well known product secesesso ih Jamaica', by sales and
advertising have established a trade and market in such wearing apparel
world wide. Jeans with this brand name have been understood by members

of the public to bear a mark of high quality,.

Lack of control by the plaintiffs over the distributiom and quality
of such garments would mean loss of royalfies, and, if of inferior quality
and "sold uhder the designation Calvin Klein", Would cause damage both
to the plaintiffs' brand name and their business image in the tfade. The
Court holds the view that if the plaintiffs turn out to be correct and no
injunction was granted, the damage and loss to them would be immeasurable
and they could not be compensated adeguately in .damapges. If the defendant
company is correct in their contention and an injunction is granted,
similarly it would have suffered loss, namely a postponement of their trade
in jeans and some loss of repute in business. Having recourse therefore
to the plaintiffs' prospect of success in their claim for a permanent
injunction at the trial the Court holds that the balance of convenience
favours the grant of the interlocutory injunction to the plaintiffs as

sought by them,
In the circumstances, it is ordered that =

1) The defendant company be enjoined until the trial of
this action or further order whether by itself, its
agents, servants, employees, officers and those persons
in active concern or participation with it from using
in any unauthorised manne® the name Calvin Klein or

any term confusingly similar thereto, in connection



2)
C

3)

)

5)
C 6)

7)
rff\\

with buying, offeising: for salce, selliiny or holding,

for sale jeans or other related merchandise, or

Luying or selling any related poods vr any merchandise
bearing unauthorised or ccunterfcit labels printing

cr hang tapgs, bearing the noeme Calvin Klein,

the defendant put all its goods marked with Calvin
Klein name and parts thereof in a banded wharehouse,
such goods to remain there until the trial of this

action or further order.

the plaintiffs through their counsel underaking to
abide by any order as to damages that the Court

may make if in the opinion of the Court the defend=-
ant company hed suffered damage by reason of the

order.,

stay of issue of order rranted for fourteen (14) dayse
Leave to appeal is pranted;
costs to be the plaintiffs! in any event;

certificate for Gueen's counsel granted

P.T. HARRISON
Judpe (acty)



