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o KNIGHT v. PRATT
2 C.A.7.B. 675,
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ralevant evidenge before lower Court—Court il finally
pariies, ’

rong remedy elajmed— 1)
dispase of issue betwean

By an agreement mada between the defe
for the duration of the present war_ aga

Temove weods and trees and to plant and establish guinea grass throughout
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1946, Dec. 8: The judgment of the Court (Hearne, C.J., waary and
Carberry, JJ.) wag delivered by the Chief Justice.

Hgearng, C.J.: In the action out of which this appeal arises the
plaintiff claimed from the defendant ‘' £100 damnges for thot on or aboub

" the 8rd doy of July, 1945, the defendant by himself, i servants or

agents unlawfully. entered upon the plaintifi’s land at Malvern Park
in the parish of Saint Amn wnd thereon illegally burned cattle and
desbloyed the plaintiff's cropas and fleld and illegally evicted the

_ plaintiff therefrom and commifited divprs other acts as a vesult of which

the plaintiff suffered loss and damnge ond incarred expense’,

The agreement, FExhibit 1,
occupied the defendant’s land, is as follows:—

"“We the undersigned, jointly and severally, as tenants ab will
on Malvern Park, for the-duration’ of the present-wer againsé
Germany, do hereby agree to work and plant eech plob of land
allotted to us for our own benefit. We agres not to desfroy any
grass, economic woods and trees. And to plant and establish
guinea grass thoroughly throughout these allotted plots- _gs

compensation to the ownet for the benefit allowed us to work,

1 ’ m the 5l povrs i) piot 18 properly
established in guinea grass the owner agrees to allow us to movs
to another allotted plof under the same conditions. No bananas
or plantains are to be planted in any of these plots of land so
aliotted. On no account is any such tenant, under any circum-
sbances whatever, to bring in anyoneelse, as help or ctherwise,
on the said land or properby except his wife or housekeeper and
his small children. No other peoples’ children.
women of his own family either, We agree to enter Malvern
Park to go fo the said land opposite Cleveland Smith’s dwelling,
‘We also ngree to obey the agents of the landowner, who are in

. charge of the Bupiness.

1, Bdward Carroll Pratt, the Iandownm, agree to abide by my

poart in the above agresment.”
: (Slgned) E. Carrorn Pratr,
17.10.39.

Signed jointly and severally by 19 persons including the plmnﬁlff
Hosea Knight,
1t was stated by Counsel for the plaintiff ab the trial that the plaintift
had received no notice to quit and it was argued that, “‘as on the 8rd
July, 1945, (the date of the alleged i;mspnss) ﬁhe war against Germany
had not ended though hostilities lLad ceased", the p]mntaﬂ? was atill
lawfully in possession on that date.

Tt was also stabed by him that ab the time the plaintiff was put into
possession the agreement wes read and that, upon enquiry being made
as to the position thnt would arise if the war terminsted suddenly,
the defendant agreed that “time would be given to reap growing crops’”.

i 1

under. which the plaintiff an& others ~

No Hen or -
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[6 L.L.R.]

The defence stated by the Solicitor for the defendant was that on
the 8rd July, 1945, '‘the defendant took possession of the land by
depasturing cattle thereon'', thab the purties intennded the date of the
expiration of the contract to be the date of t},Le, termeination of
hostilities’”, that by remaining on the land after the 8th of May, 1945,

CouRT v
APPORG
1046-
Kriear
A
PR&TI:

whenr hostxhtxes had ceased, the plaintiff became a tenant on sofferance Heaive, e

and that “‘any act of the landlord showing an intention of terminating
the tenancy is sufficient to terminate it ipse facto provided the act is.
done on the land”. It was submitted thab the plaintiff had no right
to emblements, as a tenant on sufferance had no sueh right. Ths
verbal promise alleged to have been made by the defendant was denied

‘end the amount of damages claimed was nob admibted.

The Resident Magistrate did not decide the question of whether
notice had been given hefore the nlleged trespass and evicbion.

He found that:—
(a) Plaintiff- was tenant of defendant under E\(hlblt 1

(b) Defendanb did stabe bo tenants, ab the tmge of the signing

of Exhibit 1 (before or after execution I connot say) that they

would have & year after bermination of the war to tuke off
their crops.

(¢) - Plaintift’s orops. wers not advevsely affeehed by the drought
but were in good condition.

(dy Plaintiff did nob plané guinea graes in manner required by
his agreement. :

() Defendant ordered bhnt his cabble, a luge herd of them, be
depastured on the cultivation of the plaintiff, thereby causing
the damage complained of. ‘ ‘

As a ‘matter of faw he held that the u.l[éged verbal promise made
by the plaintiff, which he found had been made by him, was not ' -

admissible to vary the written contench. e also held that the ''plain.
tiff was eptitled to possession up to the 8th May, 1945, (V-E day) and
no longer'’ and that in consequence ‘‘the defendant was entitled to-
'depasbura his cabtle on the Brd July, 1945".

On these findings he dismissed the claim of the plamtlff who has
now appealed.

At the outset of his argument on appeal, Counsel for the appellunt
referved to the case of Lace i, Chandler (1944) K.B.368, 1 A.E.R. 805,
and submitted, to use-his own words, that *‘in so far as ‘duration of war’
malkes the agreement (Exh:blﬁ 1) void, it is not -void, as fhe- effecb of,

the Law in Jamaica validabes the agreement and recognises if-aa__
In this connection he cifed .
the BEmergency Powers Defence Act, 1989, the Foodstuffs Produation

operative for the purpose of our Law'’.
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Order, (No: 2) 1942, in particular section 8 and referred to ''a suggested
draf of Tenancy Agreement for proprietors who lease land to tenants

in asccordance with sub-paragraph (2) of paragraph 3 of the Foodstuffs '

Production Order, {No. 2) 1942"', (BExhibit 3). We have come fo the
conclusion thab Exhibit 1 which was executed in 1939 independently
of the Foodstuffs Produstion Order, (No. 2) 1942, was not and could

" not have been retrospectively validated as o lemse, if indeed it is a

lease, for the reasons submitted to us. Tt is unnecessary, however,
as will Jaber appear, to stabe our views on the subject ns well as on
the arguments addressed to us by both sides on the question of _whet‘.her.
assuming Txhibit 1 to be a laass, the alleged verbal agreement, found
by the Resident Magistrate to have been made, was admissible, as
he put it, ''to vary the terms of Hxhibit 1.

Counsel for the respondent’s position was that Mxhibit 1 was a
tenancy agreement, thab it was void ab initio on the authority of Lace
v. Chandler, thab the appellant was, for that reason ss well ag for
the reason that he wss so described in Exhibis 1, a tenanb-at-will,
and thaf, therefore, the respondent could at any time, even before
the war had ended, have entered his land and terminated the tenancy
ip the way he did. ~,

We do not-subseribe to the view that, if Bxhibit 1 is a tenuncy
agreement the appellant was under that agreement, no more than a
tenant-at-will because he is so deseribed in it. His position could
only be ascertained by comstruing the whole document. Nor do we
agree, agsuming the appellant had enbered into possession under a void
tenancy agreement, that the respondent could have enbereds his land
at any moment dictated by his own caprice, ferminated bthe tenancy
ifed the appellant with impuniby of the fruits of his money
and labour. Such cases as Turner v. Doe . Bennstt (1842) gM. & W
52 E.R. 271, where the tenanncy was a sbrich tenancy-ab.will,
no authority for such a claim. ‘

This was alternatively argued by Counsel for the appellant, although
the argument wag not advanced at the brial. Tn our opinion it iy s
licence fo enter on land and sow food evops in exchange for planting
grass. and. to move from one allobment to ancbher with the landlord's

permission as the planting on each allobment was conoluded. The

licensee was restricted as to the persons he could bring on to the land

_~to help him and he agread to obey the agents of the landlord who were

“in charge of the business'. In short, the agreement lacked three

,of the requigites of a lesse; a definite or ascertainable duration, a

definite thing demised, and exclusive possession.

. As a licence, Exhibit 1 is not affected by the rule which requires

the term of. & tenancy to be ascerbainable. -

Bub- Bxhibit 1 is, in our opinion, nob a tenanty agreement ab all.

e,

[ S

e

{6 #.L.R.] THE JAMAICA LAW REPORTS

It, therefore, becomes necessary to consider what is the position
of 4 licenses who is granted a licence fo enter upon land, sow focd
crops and reap them.

The rule laid down in Malier thins (1874) T.R. 9 Q.B. 400, seoms
to apply to & licence of this nature, and is to the affect that a licensee

under these conditions is entitled to a ressonable time to quit and

o removs any property which he has pub on the land on the faith of

the licence. Oocliburn, C.J., at page 403, anys:-—

[

J
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Abrran
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Hearwg, CJ.

—
“On the other point, principle, reason and common sense alike -

require that, although a licence may be revocable ab any moment,
the licenses should have a reasonable time for removing off the
premises what he has been licensed to put upon them.'’ ‘

r

Blackburn, J. expressed a similar view and Tash, J. concured.

In the present case the licensee was not given a reasomable time.
The whola purposs of the licence, from the point of view of tha licenses,
would have been defeated if the licenses, in breach of the clearly
implied terms of Bxhibit 1 and quite apart from the verbal agreement,
was nob given a reasonable apportunity of reaping the crops he had sown.

. The appellant was entitled to sow and fo reap—and the right bto reap

was denied to him. I was claimed by the respondent that an informal
message had been sent to the appellant that he intended to resume
possession in April, 1945, (this was before V.I§ day) but even assuming

it to be trve, it involved the repudiation of the appellant's right to

regp. It is in evidence that the crops would nob have mabured #ill

_ 44 to 5§ months, from March-April, 1945, when the planting took place

and we think thab had the action been founded in contract and not
in torb the appellant would have been entitled to succded.

If an applicntion had -been made to the Resident Magistiate who
bried the case he could have madé the niméiidWients ‘‘necessary for
the. purpose of determining the real question in controversy hetween
the parties'’ (section 195 of the Resident Magistrates Law) and, not-
withstanding that the wrong remedy was sought, it appears that all
the relevant evidence was before the Court and we, tl\érefore;"jhi_ll!_c
that-the appellant is entitled by reason of the_preniature breach_of.

the licence to damages commensurate with the loss he has wrongfully

!
y

iy
A

susbained. Kerrison v..Smith (1897) 2 K.B. 445 vide Clerk and Lindsell -

on Torts at page 423 of the ninth edition.

T4 is to be noted that the respondent did not claim ‘through his
Bolicitor at the trial that the appellant had not planted guinea grass
to the extent required of him, nor did he put forward any counter-élaim ‘
for that veason. It is also to be mnobed that while the Resident
Magistrate Held thabt the appellant had not planted guinea. grass ‘'in
manner requii'ed by the agreement”’, he appears fo have foL1L_1d,‘ nof

al
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THE JAMAICA LAW REPORTS - [6 J IR}
that he had not planted any guinea grass at all, bub that he had not
planted as many as the 4 acres he elaimed to have plqnted. (Paro-
graph B of the judgtnent). .

For the ressons we have given the appeal is allowed and the case
is remitted to the Resident Magistrate who tried ib, for ihe assessment
of damages to the appellant’s ¢crops. He should then enter judgment
in tha appellant's favour in accordance with the nssesamnent ‘he‘ lm-.s
made together with such costs as, in his discretion, the plainbiff is

entitled to recover. o . .
As to bhe cosbs of the appenl, we have said thab the appellant, in

"our opinion, misconceived his remedy. Bub the facts involved in the

case would have been the same and we do not think he should be
deprived of his costs in this Court which we fix at ten guineals.

It will be noted thab it has not been found necessary to decide many
yuestions raised in srgument including the question of wheﬁhe%- bhe
war against (Germany had ended on the 3rd July, 1945, and, if su,

whether the respondent, on whom the ouns of proof lay, bud proved ib.

Although we express no definite opinion on the meaning of [l'rh.l:}
expression contained in the agreement, Exbibit 1, "for .the dur.a.llnon
of the present war againat Germany”’, it muy be of _assus.huuce if' we
mmention the case of Ilex v. Bottrill, e parte Kuschenmelster, (1946)
2 AB.R. 434; 62 T.L.R. 5670. Co

SYDNTY BROWN v. OBEDIAH HENRY AND ANOTHER

2 C.AJ.B, 662 - y
Liability for Injurics by Dogs Law, Chapler 406—Irfferncm'ug aet f:[‘t.hmt party—
Fr;i!uraln[ gwner o provend Uird partics wmeddling with dog—Liability of owner for
injury done by deg. .

The i)laintiff was injured by an attack made wpon him by the dog of

the defendant Obedish Henry. The dog was set upen the pluinbisf by tf'm
small boys, one the nephew of Obediah Henry and the other his cousin.

The dog wad not kept undee coolrol by Obedish Henry with the result thet-

it skrayed with the two small boys:

Hewo (1) The Linhility for Injurics by Iogs Lavw, ‘C%mpter 406, imposes
& airiot liability on the owner of a dog which causes injury to any persom,
independent of proof of seienter, and as a result the owner of a dog in Jamaica
iz in the same position as the owner of a dog in England where scl‘enter,has
been proved : (%) The intervening act of a third parky can be raised a8 a
defenee only where the owner of a dog has dons everything h? Ians(.mnh‘ly
could be expected fo do to prevant a third person from medd.!nllg with it.
The defendant was, therefore, liable to the plaintif for the injury caused
to him by the dog.

Baker v, Snell {1908} 3 K.B. 825, not followed ; ) .
Statements in Salmon on Torfs, 10th Ed. at p. 553 and Winflel? on

Torts, 3rd BEd. ob p. 519, approved.
" Apprar from bhe decision of MacGregor, Resident Magishmte, Saint

Catherine.

st e St

i
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Appeal allowed, Judgment enteved for the plaintiff.
Manley, .G, for the appellant. ‘
Bvelyn for the respondent.
. ‘ ‘ ‘ Our, ady. vult,

1947, Jan. 10: The Judgment of the Court (Hearne, C.J., Soavary-

and Ciuer, JI.) was deliverad by Savavy, .J.

Bavary, J.: The p[aillbiﬁ, a boy of 10 to 12 years of age, brought Savany, J,
_8n sotion to recover damages for injuriss received as a result of an '

ntback upon him by the defendanis’ dog. T was nob disputed that
the plaintiff was injured by thé dog but the defendants set up the

defence that the dog was st upon bthe plaintiff by two small boys—one

a nephew of the male defendant, and the other his cousin—with whom
the dog was on the main roud from St Faiths to Glengofie in-Saint
Catherine, ’ :

The leamed Resident Magistrate of Saint Catherine accepbed thess
facts of the defence and gave judgment for the defendants on the
ground that the damage was caused by the intervening net of a third
party. ' ’

The Liability for Injuries by Dogs Law, Chapter 406, imposes a
gtriet liability en the owner of a dog which causes injury to ANy perscn
without proof of a previous mischievious p'ropensity in the dog or of
noglect on the part of the owner. Thisis a deparbure from the Commeon
Law where it was hecessary to prove- that the. owner lmew of its
nischievous propensity in order to establigh liability. Is does not
follow from what we have said that the provisions of cur Law exclude
the defence being raised by the owner of & dog that the damage eaused
h;( his dog was the result of the intervening act of a third party. But
in our opinion it can be raised successfully only where the owner of
dog has done everything he reasonably could be expected to do to
prevent third persons from inedd]ing with it. Tu respect of this defence
we think thet the owner of a dog in Jamaica, where liability is indepen-
dent of scienter, is ik the same position as the owner of n dog in
England where scienter has been proved. '

Two lending text books on the law of torts express the view that
the defence of the act of a stranger in-the case, of injury.by a dog where
scienter is proved is in England qualified and can suceesd only if the
evidence establishes that the ownev of the dog took all reasonable eare
to prevent it from doing mischief, or, a5 we have said, has done every-
thing he reasomably could be expected to do te prevent third persons
from meddling with i. We refer to Submon on Torts 10th Rdition
at p. 553, and Wmnfield on Toris 8rd Tdition at p. 619, Although
Baker w. Snell (1908) 2 K:B. 825 indicabes a contrary view, all the
text booka on torts express the opinion that the decision is unsatisfactory
and ghould not be followed. We agree.



