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Suit No. LE200/72 ‘ |

Between L. C. McKenzie!Construction Ltd.
Plaintiff.

and

The Minister of Housing
a corporation sole established by
The Housing Act - 1968 \

and

The Commissibner of Lands

For the Ilaintiff Co. Mr. Norman Hill Q.C. 1nstructed by
Mr. Orville Cox

'For the Defendants Horis Leacroft Robinson, Q:iC. Attorney General
with Mr. B.J: Scotty Q.C.: Senior Assistant
Attorney General instructed by | the Crown
Solicitor gy

‘Summons for Interim Injunction : O

Before the Chief Justice
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Dudgment ' §
On this summons coming on for hearing before me on the 9£h

Hovember 1972 I ad journed the same for hearlng in open court, at the

request of the Attorney General and the hearing has. since taken place

.

in open court.

The L. C. McKenzie Construction Company seeks thetgrant of énf

interim injunction against botlh defendants to restrain them from

taking steps to acquire compulsorily cvertain: lands knomn as Hamputead ' . ﬁf
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furk until 2 »rit filed by the company against the defendants can be

tried.
I had previously on the 2nd November 1972 grantedaan‘Eﬁparfé

interim injunction restraining both defendants until the bth N§yeﬁBér"

and ordered that the Writ And“bther.relavantndocumfntsmbewservé SHTTHE

defendants.. ... g oo




The history of the matter 2s disclosed in the affidavit filed
it that on the 5th of July 1971 the Minister of Housing in his capacity

7 a corporation sole under the Housing Act 1968 entered into an agreement

with the plaintiff, a registered limited liability Company, to sellsto the

Company certain lands part of Hamstead Parish in St. Andrew for 480,650
payable in instalments. It was a special condition on the contract”that‘

if the purchaser failed to establish a Housing Scheme within three years thne
vendor woulé have the right to reposses.the lands at the‘purchase price

rlus accrued interest and an aésessment of any interim development.

The plaintiff paid his first deposit and was placed in poésession of the&
lands. |

Early in 1972 there was a change of Government and the.new incumbent

of the office of the Minister of Housing in a statement mwade by him in the

House of Representatives on the 28t£ March 1972 informed the House that =
the Ministry of H dusing had an interest in the'Hampsﬁead Park lands which
were required for national development and that he‘was £aking‘the necessary
steps to acquire thems ;

On that very day the Perﬁanent Secretary in the Ministry bf‘Housing
wrote to the plaintiff compény'saying he had been directed to make an offer
to repurchase the lands at the same price of $80;650‘00 plus 5%s The
plaintiff company rejected this offer. o

On the 2nd May 1972 the Minister of Housing made an brder under

-~

section 4 (1) of the Housing Act 1968 declaring the Hampstead Park lands

to be a Housing Area. - |

On the 2nd June 1972 the plaintiff company paid the Minister of
Housing the sum of $20,000.00 on further account of the purﬁhasé price
buththe Minister refused to accept the said sum and retunred it to
the company.

The Minister of Housing then put in train the steps necessary to

acquire the lands compulsorily: On the 15th August 19?%\t¥9,¥?9%§??r
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Cn the 9th of Uctober 1972 the second named defendant the Commissioner of
Lznds published in the Jamaica Gagette‘of Octcber 19th a notice under
Scction 16 (1) of the Land Requisition Law (Cap. 201) to the effect‘that
acting on the direction of the Minister of’Agriculture he had taken “
proceedings for the acquisition of the lands and on the directions of the
Minister of Agriculture had taken posseSsion thereof oﬁ the hfh Odfober
1972 and thaE the said land now vested in the Minister of Housing ih trust
for Her Majesty.

There is'exhibited in the affidavit of Leonard.Cecil lickenzie,
themnnaging director of the plaintiff company the copy of émbtiCe served
on tiue company under the signature of.the Commissioner of Lands calling
upon persons interested to appear personally before @hé Coﬁmissianer on thé
7th November.instant'and to state th?ir claim for compensation. |

It was these proceedings befo?e the Commissioner which th tempo;ary
exparte injunction granted by me restrained.

In their Writ the company is seeking specific,perfdrmance of the

contract of saie made between themselves and the Minisper_of Housing on the
Sth July 1971 and further or altefnétiVély démages for breach.Qf contracts
The company also seéks a p rmanent iﬁjunction”to rgstraih the deféndénts from
dealing with the lands and proceeding with the compuisory écquisition of the
lands. A declaration is also sought that theICOmpulsory aéquisition pro-
ceedings have not frustréteq the agreement for sale. |

At the hearing before me of the Summons for the grant of the interim
injunction the learned Attorney General has submitted that the entire
proceedings were misconceived as both defendants are entitled to the
protection of the Crown Proceedings Law 1958, and in particular Section 17
(1) thereof which provides that in any proceedings against the Crown the
Court shall not grant an injunction ot make an order for specific performance
and Sec 17 l2) which provides that the Court shall not in any civil pro-

ceedings grant any injunction or make any order against an officer of'the~'”

m—wn«u R

Crown LI thé effect’ OI granfing %he 1n3unctlon BF maklng the™d aef w°u1a

PR R T L

'be ta,glve rellef agaiﬁsi the Crown which COula hofvhavekbéggwggﬁalned 1n"’@~wa~“

B AR Tk [ERE TR m..wu&v.wr« DRI B R e B T ,;,_

w-proceed1ngs agains%«%bé»@rown*and ~fritther- that if any actioh lay 1t should"
s e /hr L..‘r“ *N\‘ -\'"‘ﬁul!!“"lnh N e ] TR ye b
CRNRTS g R TRt e

rz.«,’uu,m:
st thas




——

Learned Counsel for the company contended strenuously that ther
Crown Froceedings Law had no application’here as the Minister of Housing
having been created by the Statue (vide Sec 3 (1) of the Housing Act 1968)
a corporatiop sole with perpetual succession and aAcapacity t0 acquire

hold and dispose of lands and other property was acting throughout as

a principal and not as a servant of Her Majesty (the Crown) and that the --

Commissioner of Lands was acting throughout as the agent of the Ministér

of Housing,

It is perhaps easier to settle the question concerned with the
osition of the memiséioner of Lands first before dealing with the
Minister of Housing.
The Qommisgioner of Lands is élearly an officer of the Crown
within the meaning of .the Crown Proceedings‘LaWa -
He is appointed by the GOVernér General acting upon the
recommendatiors of the Public Service Commission, under thé'provisions
of Section 3 (1) of the Crown Property (VESting) Law 1960s He is a
corporation sole and has power to acquire hold and dlspose of land and
property but he is ot glven the power to sue nor may he be “sueds
It is quite wrong to say that he acted in thls maitér as the
agent of the Minister of Hou51ngs Whatever he did was on the instrctions
of the Minister of Agriculture who is not a corporation sole but is a
Minister of the Crown and the Mlnlster entrusted with the Reénon51b11ity
for putting in motion the Land Acquisition Law Chapter 204,
Section 6 of this Law reads as follows:«
"6, When ever any land has been so declared to be
needed for a public purpoke the Ministgr shall
direct the Commi;sioner to take proceedings for
the acquisition of the land'
I am.satisfied that the Commissioner entered into possession

of the lands and pursuant to the provisions cf Sec 16 (1) of the Land
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There was some argument as to whetheér this was the correct

interpretation to be placed on Sec 25 (2) of the Housing Act therefore

I set out below the respective secticnms of the two lawsi- ‘ !
Section 16 (1) of the Land Acquisition Law Cap 204 reads thuk:- {
(1) 1In every case, -so soon as the Gommissioner i

enters into possession of any land in accordance with

any of the provisions of this léw relatiﬁg.to
’ acquisition, the land shall vest in the Minister in ‘k

trust for Her Majesty from.the date of such entry into

possession and a notice to that effect shall be

publlshed in the Gazette; o S
and Section 25(2) of the Housing Act 1968 reads as follows:z

25 (2) y'.'For‘ihe.pgrpose of the gcquisition of any laﬁd

as aforesaid the Lana Acquisition.Law shall have effect

subject to the modifications that for the reference

in subsection (1) of section 16 of such Law to a Vesfing

of thé land in the Commissioﬁer of Lands; £géfe shall

be substitﬁted alféfereﬁée to theHVestihg of the land”

in the Minister within the meaning of this Act.

In my opinion the words "Minister within the meaning of this

Act" simply means "the Minister for the time being responsible for
Housing", who in the Act is referred to as 'the Minister "(vide
vection 3 - (1) )

The words used in the section ought only to be given this

limited meaning and it would be wrong to say that words should be
added such as "for the pnrposes of this Act' or words deleted.. No
vhere in the section does it say that the words "in trust for
Her Majesty" are to be ignored.

. The law therefote makes it abundantly clear that when the

Commissioner of anda‘takes possession Of iand under. the Land ot
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capacity as a servant of Her Majesty in the Government of Jamaica A'
and is entitled to the protection of the Crown Proceedings Law

1958. Accordingly, in obedience to the provisions of Section 17 (?)
the Court shall not and will not order an injunction against him.

I turn now to the consideration of the position of the

Minister of Housing.

In my view the many authorities cited to me by leatrned counsel

for the plaintiff company indicate guite plainly that .the answers
to questions as to the status, powers, rights ;nd obligations of 5
a corporation sole created by statue depend almost entirély on the
1angﬁage used in’ the statute which érea£e; or:giVes bi¥t£,£oktﬁeii
corporation sole and the greatest care ought to be taken when

drawving comparisions between similiar bodies and the views expressed

by the judges of courts in various jurisdictions. I havé read and

studied with interest the many cases which were cited before me and
discussed with care by learned counsel on both sidess I am indeed = . '
most grateful tothém. S k ' Coe S BRRTRE

The approach to the subject taken by the learned Attorney

General was most illuminsted and the teply by Mr: Hill to the.

. Honourable Attorney General's submissioh was thought provoking:.and

in many instances the lines of demarcation between the difwerent views

~

were so fine that the result could go either way.

I do not propose embarking on an examination of the law on

Crown privileges before and after the Crown Proceedings LaWa This

law was enacted in Jamaica in 1958 and is the counterpart of the
United Kingdom Crown Proceedings Act which was passed in 1947, The

Bnglish and various Commonwealth Reports cover adequately the law and

the approach to it by many eminent Commonwealth Judges. Ogr own

’

reports also deal

A %

with the subject and I will mention two which,
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incorporation by itself puts an end to the relationship of principal and
egent in respects of act done by the Mininter pursuant to the powers given to

him by the Act. 1In my v1ew whatever fanctlons he performs under the act

Jpp—— e e e e e e e

porformed as a servant and agent for the Crown.

v
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It is useful to have a look at the repealed Houeiné(iawcf 1955 to
ascertain what was the status of the Director of Housing.end his relationship
to the Crown.

This:Iew,repealed the Slum Clearance and Housing Law Cap 360 and
di=ssolved the Central Hqusing Authoriﬁy. ’

It provided for the appointment, for the pufposes’of the Law, by tﬁew
Governor Genersal of a fit and proper personlte be the Directer;of Heusing.

Section 3 - (2) provided that the Ditector for the fime being shail
be a corporation sole and shall have power to acquire hold and dispose of land
and other property of whatever kind fo; the purposes of the law.

Section 3 - (3) provided that the Director may sue and be sued by the
name of the Director of Housing. |

This provision giving the Director the specific power to sueeand the
ligbility to be sued was repealed 1n its entlrety by the Crown Proceedlngs ‘Law
1958, (vide Section 33). Also repealed was a portlon of Sectibn 55 of the
Housing Law which had provided that all damages and costs recovered against the
Director were to be defrayed from the General Revenue &f the‘islands

The effect of these repeals of the Housing Lawwms to bring'the
Director of Housing squarely Jithin tﬁe ambit of the Crown Preeeedings Law
and although he continued to be a corporation sole with power to acquire; hold
and dispose of land héolongerhad the power to sue or the liability to be sued.
This power and liability were transferred to the Attoruney Gemeral (vide Section
71 of the Crown ¥Froceedings Law)

This continued to be the position until the repeal of the 4955 Housing
Lsv and the enactment of the 1968 Housing Acts

;

The 1958 Act qontalns 1mport“nt tran51tlona1 pr0v1sion54 the effect“
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It was Mr. Hill's submission that these transitional prov151ons
were to be construed, as appiying 6n1y tb matters pending at the time of the
repeal of the 1955 Law and.could not be giveﬁ the wider meaning attgched
by the Att;rney General. o
Mre Hill submisted that the 1968 Act prescribed the:rights and lia-
bilities to which the Minister of-Housing was subject and that it was
improper to “invest him generally with the rights and liabilities of.the‘
Lirector of Hoﬁsing as the law under which the Director was created and
functioned had been répealed in its entirefy and the legal effect of this
repeal was to obliterate the earlies law.completely.as‘if}i£ had never been
passed, save and except in mo far as it affécéed acts doné,while it.was a
subsisting law. |
| I do not agree with this'prépbsition‘. The words of the transitiohal
section are:- | |
62 - As from the commencement of this Act the
following provisions shall havé effect
(8 —mmomomee-
Q) J e —
(¢) the Minister shall haveall the rights,
privileges and advantages and all llabllitles
and obligations, to which the Dlrector of
Housing was immediately before the éomméncment
of this Act entitled or, as the case may be;
subject;
Had it been the intention of Parliament to iimitkthis provision to
matters pending at the time the Act came into forcey it would have added
wordo/:gls effect but this was not doney and. so the Mlnlster of Hou51ng

is in the same position as the Directorhof Housing.

In my view this is conc1u51ve that the Mlnlster of Hou51ng has no
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The Hondurable Attorney General brought foymy&gttention other sections
of the Housing Act 1968 which strengthened his submission that the Minister

of Housing; though a corporation sole; nevertheless acted as the servant or

P

zgent of the Crowni As this judgment is already overlenghty I do hot propose

analysing these in detail but merely mentlon them. They‘areth
Section 18 (6) e
- Section 21 (3)

Section 21 (4)

i
y
!
|

4

i

Section 30 (2)

which sections provide for the recovery of various expenses incurred by the

e

Minister "in the Resident Magistrates Court as a civil debt due to the Crown"

thus indicating beyond any doubt that the Minister of H0u51ng acts for and on

behalf of the Crown. l

|
For these reasons the application for the grant of an interim injunction |
o
T
2

against both defendants is refused.

The Summons is dismissed with costs to the defendants and an order

for an account to be taken by the Registrar of any loss brfdamage.SuStained
by the defendants or either of them as the result of the &ne parte interim
injunction ordered by me on the 2nd November 1972 pending %he'hééring of this - !

summons.

Datéd this 13rd day of November 1972

Chief Justices
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Does he function under this Act as an autonomous and completely
independent body or does he perform his various functions as a
servant or officer of Her Majesty?

The definition of "officer" in the Croﬁn Proceedings Law ist-
"officer", in relation to the Crown, includes any servant of Her
Majesty, and accordingly (but without prejudice, to the generality
of the foregoing provision) includes a Minister of the Crowﬂs

It ;as Mr. Hill's submission that when a Minister’ef tﬁe Crown
is by statute imcorporated and made a corporation sole he assuﬁes

different legal status to that of a Minister’who hgs not been
incorporated and so when the Minister of Hou51ng entered 1nto the cont—.
ract with the plaintiff company he.did so as principal in his own
right and hot as apent for the Crown.
I now proceed to a somewhat‘detailed examination of The‘
Housing Act 1968. ‘

It is useful to start with the title to the Acta It reads thusi-

"An Act to Repeal the Housing Law, 1955 and to provide for the
performance by the Mlnlster of the functlons hitherto performed by the
Director of Housing or by the Governor General in Councii undenkhat Law"

In its very first words therefore it seems clear fhat Parliament
intended:to provide for one of the Ministers of GoVernment‘tp perform
functions previously perfsrmed by the Director of Housing @ho was a
paid servaznt or officer of the Crown,; and by the Crdwﬂ'é highest.’
executive, to with Her Majesty's representative in Jaﬁaica the GoVernor
General of Jamaica.

Section 3 - (1) provides that the Ministerfor the time being
responsible for Housing shall be a corporetion sole by the name of the

liinister of Housing and by that name shall have perpetual succession

with a capacity to acquire, hold and dispose of land and other properly

of whatever kindszi:y

.
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