IN THE SUPREME COURT OF JUDICATURE OF JAMAICA

IN EQUITY

SUIT NO. E 66/84, E 195/86

BETWEEM MILTONW LallO PLAINTIFF
AND MELVIN KING 1ST DEFENDANT
AND BARBARA ARCHIBALD 2ND DEFENDANT
AND SHIRLEY BROWN 3RD DEFENDANT

B.J. Scott, 0.C. for the Pilaintiff
Allan Wood instructed by Levy, Hanna & Companﬁ for 1lst Defendant.
W.B. Frankson, Q.C. for the Znd and 3rd Defendants.

WEARD: 3rd, 4th and 5th July, 9th and 10th October & 12th December,
1989,

RECKORD ; J»

These actions were consclidated by an order of the Master.

The Plaintiff seeks as against the 1st defendant specific
performance of an agreement in writing dated 5th September; 1873,
between the plaintiff and the 1st defendant, whereby the 1st defendant
agreed to sell to the plaintiff Lot 3, Sterling Castle, St. Andrew,
registered by Certificate 6f Title at Volume 1112 Folic $5 in the
Register Book of Titles for $34,000.C00. In lieun of specific perfor-
mance or in addition, he also secks damages.

As against the 2nd and 3rd defendants who subsequently bought
the said Lot from the lst defendant in 1278, the plaintiff asks the
Court for a declaration that they fraudulently cbtained title and
accordingly the entry in the Register Book of Titles in relation to
the transfer of the property to them should be cancelled.

I will deal firstly with the case against the 2nd and 3rd
defendants., From the very outset they denied knowing anything of
the transaction between the plaintiff and the lst defendant. As set
out at paragraph 3 of thair defence, they were bona fide purchasers
for value from the lst defendant who was registered owner of an estate
in fee simple in possession without notice of any other interest.
Accordingly, relyilng on Section 68, 69 and 71 of the Registration of

Titles Act, their Title was indefeasible.




The Plaintiff naving alleged fraud against the three defendants
is required to adduce evidence im procf thereof. wHone was forthcoming. At
The end-of'tha case for the plaintiff, his Attorney-at-law said that alchough
he had called no direct evidence on this point he was relying on the law as
sct out in tWo Cases.

The first was Assets Company Limited v. Mexe Roihi (1905) A/C 176,

Mr. Scott submitted that if circumstances of fraud is known to the agent of
person; such paféon was iiable for the comsaquences of the fraud. The legal
firm of L1v1ngston Alexaunder and Levy was aware of the agreement for sale
batween the plaintiff and the lst defendsaut. They had the carriage of sale.
They e2lsoc had the carviage of sale between the lst defzandant and the 2nd- and
3rd defendant.

It is to be woted here that in the "Asscts’® case, fraud was held o
wean actual fraud, not constructive or equitable freud.

The second czse velicd om was Atterbury v wallace -49 English

Reports ~Changery pagse 465,

Iz this case it wag held that if the solicitor acting for one of the

parties knew of the fraud, then the knowledge that he had is inmputed to the

party for whom he acts = My, Scott further submitted that the suspicions
Livingston Alexander and Levy ought to have been arcused ~ they also directly
concerned will the mortguge to the 2nd and 3rd defendacts. The fraudulent

conduct of the lst defendant being known to his Attorney’s - the selling of
thnis same piecce of land twice - this fraudulent conduct is attributable to the

Znd and 3xd defendants for whom they were acting in the curriage of sale,

In a preliminary objection taken before the evidence began, the

Court was referred to the case of Enid Timoll Uylett ve. George Timoll -

5:C.C.A, No 28/76, where Rerr J.A. said at page 5 of the Judgement. "It.is

clear from the decided cases desling with the interprecation of "fraud® in similar
legislation, that the word does not smbrace what is sometimes called "equitable
freud.” He referred to the “Assers” case where the Privy Council held that “by fraud
in these Acts is meant actual fraund, i.e. dishonesty_oi sume sGrt, aot whaé is
called, constructive or equitable fraud...."

The 2nd and 3vd defendants never gave evideuve, neither did they call any

witnesses., Mr. Franks o submitted that there was no evidence pointing to
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£c any deslings between this plaintiif

the 2nd and 3rd defendant znd that

joining them in this suit was 2 misconception.

Mr. Wood submitted that it was the lst defeandants’ case that he thought that
the plaigtiff was uo longer interested in the performance of the contract ~ he was
asiking pack for his deoposiv —~ 1f this iz aceepted 2@ Live them his selling to the
Zna and 3vd defendants would not be freudulent. If the lst defendant was not
fraudulent then the second and third defendants could not be £raudulent; There was
1o evidence thot Livingston Alexander & Lavy were Attcrneys for the second and third
defendants - they were Attorneys for the firvst defendane z2ad had the carriage of sale
It does not follouw that knowledge of contract is knowledze of fraud. It was wholly

untenable to argue that Livingston Alezander & Levy would have known of the continued

existence of the agresment of sale to the plaintiif,
Upon what basie, thereifore, is the plaintiff asking the court tc impute
fraud to the second and third defendants? I can fiad noue. Save and except that

they bought from

pilaiantiff or knew of any agreement for sale of this prop

the plaintiff, or indeed to anyone eles. Ho

a

aiy agent or Attormsy as they had none.
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The plaintiff having failed
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agreed or taxed. Mouey paid into

Turning now to the case againse the first
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is in breach of contract.

His Atrorney has

o damages Luiex three hends:-
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provided for in tha contract itself.
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amages for delay in performance if Court found slze to
second and third ds
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Special condition & 6f  the contract, prov1&es that:~

if the houss shall not have been completed by the
54 O
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I5th October, 1973, then the vendor agrees to Day
Lo tue purcheansr interest on the deposit of $7,009.3C
at the vwrata of 107 secruing frow day to day until

the nouse on land hereby sol lated®,
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Tais coutract can be said te have came £o an end on the 11lth of
August, 1978, when the first defendant transfered the property to the second

third defendanis. If daterest is calculated

=¥

an t the rate of 10% per aanum

m

i.e. §700 per anmwmu or 3$7,000.00 for 5 years ~ this would swount o $11,273.50
If calculated @ 107 ox $700.00 per day as the item seem to suggest, tais would

amouiits to the ata““erlﬁg suz of $1,277.500.00, a sum which neither party if
they considered it would have contemplated.

On the question of the loss of bargain Mr. Scott submitted that this
snould be the difference hatween the present valus of $500,630.00 and the
agraed purchasa price of $24,000.00, that is $485,000.00.

The gemeral rule is that damages is assessed as ot the date of bresch

unless exceptionzl circumstances are shown -~ see  Johnson V. Agnew {1973

o

1 AER 383, Ho exceptionzl circumstances have been shown in Lhis case and I

will therefore abide by the gen val rule.
There is no direct ev1dnnb, as to the value of land in that arez in

June, 1977, when the first defendant szid that pl

iCiff demanded the return of
his money. However, im August. 1978, the property was sold for $28,000.00.
The first defendant had suffevad a loss of $6,000.00 . The Court takes

judicial notice that the value of laud feli drastically in Jamaica in the late

e

1970%s. Ii this sum is relied upon as the trusz market value, it follows thar

1 aczept the evidence of the first defendant that he met the plaingiff

in March, 1984, that the plaintiff told hiwm that he heard taet he was offering

to pay $13;000.030 for deposit and intevest which he was refusing, that plaintiff

-

said he would accept 20,000 00, that the first defendant said thar zithough



iiis would ve difficule they should meet at his Attormey’s office the followiug

o

moreing, wherz he would reeeive the $13,0006.00 and that arrvangement would be
made for the balance of $?;QUQ,GQ, That on tiae 9th of March, 19384, ths parties
met instead at the office of the plaintifffs Attormey wiere tharletierg exiibit
&4, wWas Q:epared zni sigﬂe& by fiﬁst defendant offering to satilse the plaintiff'cs
claim for $Z0.60G.00. .

<

This offer was subsequentiy refused aad on the 2iad of HMarch, 1384,

On the totalicy of the evidsnce, what is the damages the plaintiff
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Not for loss of bargsin as mome 12 provad.
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delay in
performance as no rraud proved., 1% appears he is only entitled to the damages

2 the contract itself,
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If the date of breach is in Jums, 1977 ﬁhen the plaintiff zsked for
aie money or August, 1978 when the first defendant sold the land, the piainviff
would be zntitied 6 a sum between 511.009.00 and $13,000.00.

I fiod that the suxs of $20,000.00 asked for by the plaintiff was an
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apount which ne th uzht wes gufficient to compensate his for the first

the contract. This sus must heve been discussed with
chis Artorney wic Ifinding favour with it kad the letter Exhibit 4 prepared

Court finds was reasonable in
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the circumstauces and ws=s intended to bring to zu end this long ocutstauding
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laintiff zgainst the

I{

first defendant in the sum of $80,000.00 with intevest at 87 from the 9th of
March, 1984, to date of judgemewnt 12th December, 1983.

Costs to the plaintiff against tasz fivst defendant tc be agreed or




