iy THE COURT

SUPREME COURT CIVIL APP&xl NO. 15 of 13593

BEFCQEE: TEE HOW. lR. JUSTICC CaAREY, P. (Ag.)
THE HON., #MR. JUSTICTZ GORDOw, J.A&.
THE HOW. MR. JUSTICE WOLFE, J.a.
SETWEEN AOWARD LaAaMb
SND MAYTRE LB PLAINTIFFS/APPELLAKTS
AND EELEN COULTHARD DEFEHDANT /RESPONDENT

Gordon Robinson and David Henxry

for the appeliants

Hector Robinson forr the respondent

doveumber 26, 29 and Deccmbexr 20, 1954

WCLFE, J.A.:

The wzecspondent is the joint ownzr aleng with her daughter,

Ena-paria Sandra Coulthard, of prewmisecs Mo. 113 Barbican Road in

o

“he parish of Sazinc andrew, being partc o

i

the land comprised in
Certificate of Title registered at Volume 342 Folio 25 of the
fegister Book of Titles. The land was subject tc a mortgaye in

cxercise of the power of sale decided

()

March 193¢ tne morigagee in

©, the respondent and the cppellants
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zntered into a writticn agreement ©o sell and tc purchase roespect-
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G00. & deposit of
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tively the said prcemiscs at a price of

to liguidate the out-
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$16,731 was paid, the said deposit was

)

ate for complecion of tiwe

(a2}

gtanding balance on the mortgags., The
agrecment was set at¢ June 36, 198¢. Th: ccempletion date passed
and the respondent informed the appellaanis that she was unable to

complete as her daughter, the jeint cenamnt, had rcfused to

acguiesce in che conveyance to the appaellants,
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It must b noted that in the interim the responden: commenced
proceedings in the Supreme Court secking a declaration that she was
the seole owner of the land and that her daughter was a mere trustce

holding in trust for and on behalf of tho respondent. These pro-

ceedings remain Lﬂ”EbOlVCd to thas day.

. =

At the hearing of this action bafore Pitter, J. he found as
& fact that the respondent at no time, pricx to the agrcement for
sale, informed the appellants that her daughitcer was a registered
jeint owaer of cho premises and that the appellants were only so
informed two days afuver the agrecment had been enteced into. This
information was impearted to the appellants by the atcorney-at-law
acting on bzhalf of the res
found that the appelieants were grossly negligent in not investiga-
ting the title in order o discover who was the true owner of the

land. This failura,; he concluded, saddlaed them "with censtructive

notice of the contznts of the ticle.” Continuing, the learned
judge further concluded that had tne title been investigated the
eppellants would have been alercced to the "defect in title.”

The learned judge guite rightly denacd the appellants the
relief of specific performance which thoey scught on the basis that
such a dccrec was not available against an unwilling co-owner who
was not a party to the agroement.

In addressing the alternative claim for damages, the learncd
judge ruled that the appellants were only enticied to the return

of their deposit. As the basis for hisg gecision, the trial judgn

relied upon the celebrated decision in Bzin and others v. Fothergill

and others [1874~30} A1 ©.R. Rep. 53 in which the House of Lords

held:

*Where, on a contract for the sgale of land
the vendoxr, in tihe absence of any fraud
and any uxpress stipulacion, is unable to
make a good title the purchaser is not
encitled to recover damagos for the loss
of the bargain. He can cnly iecovaer the
QXPLNSeSs he has zacuricd in investigating
che title and repaymenit of the deposit
whero he had paid one.”
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Some twelve grounds of appeal were filcecd. In this judgment
it is not proposed nor necessary to dcal with all these grounds.
The first isszue ralsed was whcthcry or not the learned judéc
was correct in holding the appellancs werce under a duty to investi-
gate the cwitle of the respondent prior to cutcring inco cthe agrec—
ment. Ho authority was produced, aad, iadeed, we know of none
which supports +his conclusior by tne lcarncd judge. wWith all
credit to Mr. Robinscn, for the respoadcni, he did not seak ©o
support this conclusion. AL paragrapih 143 cf Halsbucy's Laws of

England 4th Bdition 117, desling with Proof and Investigation oOf

Title, the learnced auvithor states:

0
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in tnce zbsence of any express stipulation
as Lo titlc a coatract for Lac sele of
land implies an agrecwment »n the part of
the vendoz te make a good, that is a
title to che property sold.

n

He discharges this obligation when he shows
that hc, or sowme person or persons whosc
concurrcnce he can reyuire can convey to
che purchaser the whole lz2gal and eguitable
incevest in the land soid.

n this casc the judge found as a fact that there was no Cipress
stipulation as to tiile.

The validity of the appeliant's submission, that the Regis-

.&

ation of Titlez Act imposes no obligeition on the purchaser to

investigave the title of the vendor prior Lo signing an agreement,

cannot be bUC”GQSfL *y challangbd in this regard, the learnced

.",-4‘;' .

]uagu was in 2rroxY. HeAfurther compcounded the error when he found

as fcllowsz
"I £find that the plaintiffs and theix
agent Mrs. Lee woere grossly negligent
in not investigating the Title. 1o
was there for them to discover its
acfect had therce besen any dilzgence on

on thoir part. The title being a .
Regigeered Title is notice o thwe

wiiole world and the plainzifis will

not be allowed to say they had no

notice of the defect.”
Was this really a defect in titlce? Tihere was no defect in the
respondent's title. The respondeant had & perfectly good title.

What she was unablce e do was to convey &1l that estate in the

property which she had warranted, thac she was able to convey.



Finding that there was a defect in the yrespondent’'s citle,
when there was noung, naturally led the icarned judge co hold that

ithe principles established in Bain v. Fothergill (supra) were

applicable in the instant case. In our cpinion, the principles

enunciated in Bain v. Fothergill (supra; wexre, therefore, inappli-

cable to the instant case. In any evenl, wexe the principlsas
applicable, there wM; an abundance of avicdcance that the respondent
had acted in bad faith.

In the procesdings seeking a declaration that she was the
sole owner cof che property she averred as follows, ianter alia

nsible for the

4., Thzt I was soclely ole]
pu 3 ve, Kingston G,

ras
aklawn Dxri

urchase of 2 O riva 3
5t, andrew, registered ac Volume 1CU3
Folio 552 of the registered bo ck of title.

5. That 1 alcne ident iklbdthckmope;ty
I wished to buy, I alone n=gotiated the
agreenent and signed the agirecnment when
I paid the deposit of Two Thousand Four
o Hundred Dollars.

¢. That I alone provided =he deposit of
Two Thnousand Four Huandred uolla:s.
ARA~VARIE SAKDRA COULTHARD ook nc pax

in the transacticn and was nou aven aware
the I;90C¢aLlonp neither did she donate
7 porticn of thie deposit ol subseqguentc
balance of purcinase price.

7. The deposiit of Two Thousana Fouw

dundred¢ Dollars came from my porsonal

savings account at Kova Secotia Bank, Liguanea
Branch, Liguanea, St. aAndrew. At that

daze rU0A-MARLA SANDRs COULTH&RD was

abouc 17 years of age and atctending

St. Hugh's High School and nct having
any - income and did not conitribuce any-

thing cowards the purchase of the said
prenaises.

5. That I am a dressmaker; and at the
time was earning between $300.006 -
$4900.00 pexr week. I had a large clien-
telle and I specialised in the making
of Wedding dresges.

9. That after paying the first deposit,
I paid the balance of the purchase price
from my sole accouant at tae then
Barcla ys Bank situate at the Univexsity
of the West Indies. That ANs-MARIA
SaUDRA COULTHARD at no time contributed
any monies or anything whatscever
towards ithe purchase price of 2 Oaklawn
Drive, S5t. Andrew.
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i1d. That at the time waen the ifraasfer
was beiag prepared, I told the lawyers to
add ihe nawe of abA~-MARLIZ 3AHDRE CCULTHARD
te the title thnat in the eveni of my death
and only then would she get any interest
oxr estate in the property and she was aware
of this, as I tecld her the xcascn for
putting her name on the titie I had not
intended to make a will, as I do not
pelieve in making wills,; but I think that
it would ke easier for her at the time,

11 L snould die to then get the premises
in the abksence of a will.

j

£e

1. I am a sickly perxson suffering from
Epileptic Fits and have bzen suffering
from sene, even before I purchased the
proporty. ANA-MARIA SA4WDR: COULTHARD was
an infanl at the time cf purchase of the
said propercy being only 17 ycars of age
when the transfer was compleced.

12. That i did anot inceand Lo ﬂake a gift
of the property to her a:¢ anyclme what-
sogver, ncither at the dace the purchase
of the property or before cr after.

YT
of

13. Thet at the date of th2 signing of
tne trensfer of sale of che said propertys,
I S not intend co make z gift of & half
51 = f *he property o ney 0¥ any por-

oever, to ANA-MARLA SLLDRA
COULT n;RD as she was then, unecithey have I
intended to the present time to make a
gift to her of any portion of the said
preperiy.

14, That 1 have borrowed meouies after
tha purchase of the said property and I
have been the cnly persoa whoe paid back
the 2 Mortgage‘s° aNA-MARIA SARDRA
COULTHARD had neverxr paid aavihing towards
paying off any of the Mortgade, she being
only a trustee holding her legal interest
for me as the beneficiasy.

0

15. That she i1s at all cvimcs only
trusitece for me of the half share.”

At the trial of this action she stoutly denied these aver-~

ments and said, “"The application I made 10 the court was not true.”

3

his wa

w0

plainly evidence of bad faith.

is evident that the dilemma with which the vendor was

=
ct

faced, namely, the forced sale of her property led her to anter

into the agreemcnt with the appellancs without disclosing that

her daughter was a joint owner of ithe propeliy.
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_6._
It 1s clcax that the learned judge erred in holdiang thatc
the appellants were not entitled to an award of damages fox the

lcss of bargain.

On the guestion of damages foyr loss of bargain, there was
cvidence adduced frcom kr. Michael McRay, a valuation appraiser;
cmployed to C. D. Alexandeyr & Company., :thait at the time cof trial
the propcrty would bz valued at between $250,000 to $1,058,000,
This courc is in &35 good a position as the trial court, based on
the evidence before us, to assess the damayes for loss of bargain.
E figure in the mid range of thz figures gquoted by Mi. McKay would
adequately compensace the appellants in damages for loss of bargain.
That figure is zssessed at $8690,000.

ic was foxr thesc reasons that we allowed the appeal oa the
29th Kovember and promised to put our reaszons in writing. The
jucdgment of the court below was varied to yreads

Judgnent for the plaintiff in the sum of

$6606,506 waith costs here and kelow to be
razed if not agred.



