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DEFENDANT/RESPONDE~T 

iJove:r:tbc;L.- :-::& u 29 and Deccr:1bm~ 20 u 1~94 

HCLFE u J .A.~ 

CoPj l 

The respondent is the joint owne= along with her daughter, 

.hna-lv"iar:ia Sandra Coulthar:du of premises No. 113 Barbican Road in 

~he parish of Se;,in·c budrew u b<::ing part of t.h.; land compris0d in 

Cc:rtifica-cG of 'i'it:.lG registered at Volume 3L12 FolJ.o 26 of the 

1:-.cgis ter Book of Ti tlcs. The lo.nd was subjcc·t to a mor~cgage o In 

~arch 1986 tne ~ortgagee in exercise of the pow2~ of sale decided 

~o sell the pramis~s by publJ.c auction. 

On the l8·t:h Y.i.arch., l9i.:i6 c the rcspo:rAdC:nt. and the Dppolla.nts 

entered into a writ~cn agreement to sGll and to purchase respect-

>civ8ly the said p:rccmiscs at: a price of (;140,000. A de_flosit. of 

$16,731 was paid; the said deposit was used to liquidate the ouL-

standing balance on -::he: mor-tgage:. Tnc dat:c for comple·cion of -tlw 

agreement \vas seci: a·(. June 30 g 1986. l'h,_; complm:ion date passed 

and the respondent informed the appellan~s that she was unable to 

complete as her dv.ugh"cer, ·the join>c t(;:na .. n::v had refused ·to 

~cquicsce in ~h0 conv~yancc to ~he appGllants. 
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It. mus-e be; noted >chat in the in-tc;:rim the respond.;;nt co1nmcnced 

proceedings in the Supreme Court seeking· a. declaration that she v<as 

~.:he sole owner of t.he land and tl'l.at. her c4aw;h-ce:;.:· was a were trus·tce 

holding in tzust for and on behalf of the ~espondent. These pro-

ceedings :cema.L.'l u:n:r:G:sol vc:d to th1s day o 

at the hearing of this action b0for~ Pi~ter, J. he found as 

a fact that tha rospondcnt at no time, prior to t.he agreement fo£ 

salev informed the appellants that her daughter was a registered 

jcint mv.ne:::::- of chc pl.·cr,-.ises and t:.ha!.:.. ·thz.:: appellan·ts were only so 

informed t.wo da.ys ah:.er the agrecr<·,<)nt i1ad been e:n:t.e.cca into. This 

inforr.1ation '<vas iitlpc.rted to th;:; appellant~s by ·c.he ab:.orney-at.-lavv 

acting on b~:?.h.:l.lf of ·the respondenL The learned judge, however f 

found that the appollants were grossly ~egligent in not investiga-

ting the title in order to discover who was the true owner of the 

land. This failure, he concludedu saddlc:d them "v.Jit.h constructive 

notice of the contants of the ticlo." Continu1ng, the learned 

judge further concluded that had tno Litle been investigated ~he 

appellants would hc:.v.;::; been aler·tc,d to chc '"defect in ti·tle o '' 

The learned judge quite rightly dcn1cd the appellants the 

~elief of specific performance which they sought on tho basis that 

such a decree ~Jas not available agains~ an umiilling co-owner who 

was not a party to the agreement. 

In addressing ·i:he al t>2rna-cive claii,, for· damages, the: lr2arnod 

judge ruled that the appellants were only cntiLlcd to the return 

of their deposl~. As the basis for his ~ecision, the t~ial judge 

z-clied upon the cclebr.ateCl decision Hl :i?~i!l and others v. Fothergill 

and others [l87t1-2;0} All :2;.R. Rep. 83 il1 vmich -'che Hous;.; of Lor:ds 

held~ 

'"Where, on a contract for the sale of land 
the vcndoxu in the absence of any fraud 
and any express s~ipulatlon, is unable to 
make a good title the purchaser is not 
en·c.i·C.l<:::d 'co recover damag,:;s fer t..t1e loss 
of tnc bargain. He can only zccov0r th~ 
oxpcnscs he has :.._ncurrcd :i~n i:n.vcs i:...l..ga-ting 
the ~~tl0 and repayment of ~he deposit 
~here ho had pa1d one." 

r 
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Som~ tvvelvo grounds of appeal ~"mrc filed. In this judgmcnc 

it is not proposed nor necessary to daal with all these grounds. 

The first issue raised was whether or not the learned judgu 

was co1:rect in holding the appa:llancs were under a duty to inv.;;sJci-

gatG the ~itlc of ~he respondent prior to 8n~cring in~o the agree-

mcn·to Ho authorj_<:.y v1as producC:d 11 a·<l.dc indGed; we know of non~;;; 

'dhich supports ·;:his conclusion by tne lcarnGd judge:. V"Iith all 

credit to Mr. Robi~ccn; for tho respondan~, he did not seek ~o 

support this conclus~on. At paragraph 113 ct Halsburyus Laws of 

E:r1gland 4'c.h Z::dition ll. 7 u dealing vnth P:c.'OC>£ a.nd Investigation of 

':'i tle u th8 lea.J.:ncd aut:.r~or s·ta.-t2s ~ 

".in ·;...i.1c~ absence of any exp:,c~_;;.:;~::; st:.ipula·tion 
as to title a contract for ~he sale of 
la.nd implies an ag:rec1nent 'iD ·>:he part of 
the; vcndoz to make a good u ~e::ia c is a. 
marketable titlG to ~ha propa~ty sold. 
He: discharges 'chis obligation when he shows 
i.:hac hcu or some person or persons whose 
corrcuLrcnce he can r~~uire can convey to 
chc purchaser the whole legal and equitable 
inccrcst in the land sold. 

::::.n tlns case: d10 judge found as a fact ;:hat ·c.hcJ.:·c was no e.::~pr.oss 

s~ipulation as to title. 

'I'he validi~cy of the appE:llant u 3 subrrlissionu tha·t t.he Rc:gis-

·tration of Titles 1-ict imposes no oblJ..ga.:.:ion on the purchaser t.o 

invcs'cigat:.c the t:it.le of ·the vendor pr1.or t.o sigru.n.g an agreement 17 

canno·t. be successfully challenged • In this regard, the learn8d 
.... , ...... - - -~- ... 

judge was in ·2rror c He further compounded t:lw c:rrm:· when he found 

as follm~5 g 

uo.:;: find t.h&t the plaintiffs a.nd ·tncir 
agent Mrs. Lee were grossly negligent 
in no·c i:o.vestigat.lng ·t.he l'ltlc;;. J.:c. 
'•las t:lwre for trtem 1:0 discover its 
defect had there been any dillgcnce on 
on ~heir parto The title being a 
RetJi:::n::.crcd Title lS no·tlcc 'co tl1e 
whole world and the plain~iffs will 
no·t b-:;:; allowed to say they hc'.u no 
notice of the defect." 

Was this really a ciefect in title? There was no defect in the 

respondentus title. The respondent had a perfectly good title. 

vJhat she vvas unab1o ·;::.o do was to convey ;;,11 that estate in the 

p::-operty ;;.qhich sh8 hc:d ~t•JarJ.:-ant.cd,. t:hac she -.;'1as able to convey. 
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Finding that there was a defect in the respondentus citle, 

when there was noner naturally led the learned judge co hold tha~ 

·i:.he principles established in Bain v. Fothergill (supra) were 

applicable iu the instant case. In ouL opinion, ~he principles 

enunciated l:U. Bain Vo Fothergill (supra) we::ceu 'chereforeu inappll-

cable to the .i.:;:'J_S t.an·t case. In any event, were the principles 

applicablo.:!, ·there vva::~ an abundance of e:vidcnce that ·the respond.::m"..::. 

had acted in bad faith. 

In the p~ocs0dings seeking a declaration tha~ she was ~he 

sole owner of ·che p:coperty she averred as follov;s r int:er alia g 

"4. That I was solely responsible for the 
purchase of 9 Oaklawn Drive, Kingston G. 
8-i::o ~c::.nd.re.•,liv registered ai: Volume 1003 
Falla 552 of the registered book of ~itle. 

5o Tha:t l alone iden·.:ifiad ±.h.c p:coperty 
I wisned to buy, I alone negotiated the 
a.greerae:tYc and signed the a.g:cecraent. vJhen 
l paid ·che deposit of 'i'wo 'l'housand Fom: 
Hundred Dollars. 

u. Tha·c I alone p:covided ·;:he deposit of 
Two Thousand Four Hundred Dollars. 
Ai.~A-I<ii'lR:.i:.t::. SANDRA COUL'rlli-ill.D ~cok no part 
in ·the ·t:..-ansacticn and wa3 not. even aware 
of the negotla~ion, neither dld she donate 
a~y pcxticn of the deposlt 0~ subsequent 
balance of purchase pricco 

7 o Ti.-•s deposi \":. of TvJO Thousanc1 Fou:c 
i:iund:~ed Dollars came from :my pcr:·sonal 
savlng~ account at Nova Scotia-Bank, Liguanea 
D:.:c..nch ~ Liguanea u St. And_;_:_·ev.i'._, 1-;.t l:hat 

da·::;a .t.L11-o.-Iv.!l-ili.LA SANDR .. ~ COUL'I'Hi-'~RD \.vas 
about 17 years of age and attending 
St~ Hugh's High School and net having 
any· i.i:lCOit1C and. did not con::.:c]J::n.i.i::C any­
thin·g L.oviards the purchase of ·the said 
premiscsc 

5. Tha·t I am a dressmaker ii' and a·t the 
·time vws earning between $ 3 0 0 • 0 0 -
$400.00 pe~ week. I had a large clien­
telle and I specialised in the making 
of Wedding dres§e&. 

9. That after paying the first deposit, 
I paid the balance of the purchase price 
froru my sole account at ·tne ·then 
Barcla.ys :Bank situate at th~ University 
of t.hc v~est Indies o That Al\J.t-._-NARIA 
s ... ~lJDRA COULTHARD at no time contr:ibuted 
any monies or anything whatsoever 
t.ovJ,:l:cds ·;;.J.1e purchase price of 9 Oaklav,m 
Drive, S~. Andrew. 
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"lJ o Tllat at the tim~ 'Vmen. the t;cansfer 
was beins prepared, I told tha lawyers to 
add t:hc nar<te of Al:~.A-lJ.L".l<iA 3Ai'JDP.;,~ COUL'I'HAH.D 
to l:i'lc ::i tle tnat in the ·8ven'i: of my death 
and only then would she get any interest 
o:c es·tat~e in the proper-t.y a.nd she was aware 
of this, as I told her trie ~cason for 
pu·tti::lg her name on the t:.1. tl'~. I had not 
ini:·<;nO.cd ·to make a. will v as I do not 
.beli-eve in making wills c bu·t ~ think that 
it would be easier for her at the time~ 
if i s.i1ould. die ·to then ge·t ·=.he premises 
in the absence of a will. 

llo I am a sickly person suffering from 
Ep2lcptic Fit3 and have b0en suffering 
f:rom s.;:~h1e,. even before I purchased the 
p:copc:.--C.y o Ai'L~-l~lARIA SbtWR.-1. COUL'l'HA.RIJ 'Vvas 
an infa:n:::.. a·c the ·time of pm:chase of the 
said property being only 17 years of age 
-;.vhen i:.hc; t~ransfer was complccedo 

12, Thc;~-t i aid not inc.end -::.o make a gif·t 
of ·c.he pi.oper·ty to her a,: any-c.ime what­
soever .. nci·ther at ·the dace of t.he purchase 
of the propercy or before or afte~. 

13. That at the date of th0 slgning of 
the t~ausfer of sale of che said property, 
I did not intend ~o make a gift of a half 
share of the property to he~ or any por­
t.io:n v;rhat:soevcr 11 ·to AN.t!.-i•iiill~~~~ SLl-JDRA 
COULTH~"~RD as she was then 11 nci·ther have I 
intended to the present tlhlC to make a 
gift to her of any portion of the sai~ 
prcpe:L'·;::y. 

lt~ o 'l'hat I have borrowed. rc.ohies after 
ths pu~chase of the said property dnd I 
have bee~ ~he only person who paid back 
t:hs 2 f/lort.gages. .A.NA-i>-'11-:..RIA Sl-i:tWRA 
COUL'I'Hl-:.RD had neve:c paid a:nyi::.hing t.mvards 
paying off any of the Morcyage 11 she being 
only a trustee holding her legal interest 
for me as the beneficia~y. 

15. That she is at all ~imes only a 
trusb:;;e for me of the half shax·e." 

At the trial of this action she stoutly denied these aver-

ments and said, '"The application I Iilade t.o t:.he cour-t Has not trueo" 

This was plainly evidence of bad faitha 

It is evid·8n"c ·i:hat:. the dilemma •JiU;, which the vendor was 

faced~ namely, the forced sale of her property led her to anter 

into the agreement with the appellants without disclosing that 

hci daughter was a joint owner of the prope~ty. 
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It is clear that the learned judge erred in holding that 

·che appellants were not en·..:i·t.lcd to an avm::;_'6. of damages fo:r the 

loss of barga1,n,, 

On the que:::.t:ion of damages fo.c loss of bargainv there was 

&vidence adciuced freE, l,ir. J.Viichael I'icKay il a valuation appraise:!:", 

Gmployed ·to Co De .1-::.lexande:c & Company:: :::ha·c at the t:ime of trial 

·the propor·ty vlOuld b,.;) valued at betvwen $950 0 000 to $lu050uu00o 

This court is in as good a position as the trial courtv based on 

the evidence before usv to assess the damages for loss of bargaino 

i~ figure in the mid range of thG figures quoted by I'-1:;__-. lVlcKay would 

adequa·tely compcnsa·;:.e the appellants in damages for loss of bargain o 

That figure is ~ssessed at $860 8 000o 

I·L. ";JJas for t:.heso reasons that -;,K::. allov~ed ·the app'<~al on Jche 

29th Novmaber c.nd promises to put our J~·e;;1sons in writing o The 

judgmen'c of the court below was varied "cc' )~·cadg 

Judgmcn·t for the plaintiff in the sum of 
$860u 1J00 wlth cos·ts here a:od b::~lm-J to be 
taxed if not agrcd. 


