NEST N A

IN THE SUPREME COURT OF JUDICATURE OF JAMAICA M et [Seoti

IN COMMON LAW

SUIT NO. C.L. LOWS OF 1985

BETWEEN HOWARD LAMs PLAINTIFFS
MAXINE LAMB
& N D HELEN COULTHARD DEFENDANT

vavid Henry instructed by Nuaes, Scholefield Dekeon & Company for Plaintiffs.
Chester Stamp for Defendant.

dEARD: July 13, 14, 16, 22, 23 and 24, 1992

PITTEX, J.

This action arose out ¢f a contract between the parties for the sale of laud
xnown as 9 Oaklawn Drive, Kiogston 8 with the plaintiffs as purchasers and the
defendant as vendor. 3y written agreement for the sale dated 18th March, 1986
the defendant agreed to sell aud thé plaintiffs agreed to purchase the said premises
for $140,000.00. An agreed deposit of $18,731.00 was paid by the plaintiffs
with completion date fixed at Jume 30, 1986. The defendant has failed to complete
owing to a defect in Title. The plaintiffs allege that the defendant fzlsely
repregented herself then as being the sole owner of the said property well knowing
that there was a joint tenancy in herself and her daughter. On reliance of the
falge representation they were induced to eater into the agreement. As such
the plaintiffs are seeking:~

1. Specific performance of the sald agrecement for
sale.

2. Altermatively an order that the defendant
transfer her half-share (as tenants in common
equity) of the said premises to the plaintiffs
for one-half of the said purchase price.

3. Damages for Breach of Contract and for Breach
of warrant of Authority.

4. Such further or other relief as may be just.

The defence to the action is that the agreemeat was subject to a condition
precedent which has not materialised. The defendant contended that the plaintiffs
well knew of the existence of her daughter's name on the registered title and
that completion of sale was subject to consent by her daughter or by an Order
of the Court. Further, that in any event, the purchasers should be regarded

as having constructive notice of the defect in the title, it being a registered

title,
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The issue to be resolved is whether the pilaintiffs knew of the existence
of the joint tepnancy and whether there was in existence a condition precedent.
The particular type of relief to the plaintiff, if zny, is dependent omn the
resolution of the igsue.

The defendant has admitted to the agreement for sale (which wmakes no meation
of the exigteunce of a joint tenancy nor the coudition precedent upon which she
relies on as part of her defence). She has demied she is a joint owner but

that her daughter Apn-Maric Sandra Coulthard is a mere trustee of half share

. of the property, She based this assumption on the premise: that she having bought

the property without any contribution from her dzughter Ann~Marie towards the
purchase, .notwithstanding her name on the title, she the szid defendant is salely
eatitled. On the advice from Mr. Sylvester Morris, an Attorney-at—-Law who had
carriage of szle of the said property, the defendant effected a suit against

her daughter Ann-Marie in the Supreme Court for a Declaration that she is the

sule owner of the premises in question aand the daughter s mere trustee. This
mutter came up buefore the Court on several occasions but has not been heard up

te the time of hearing this zction.

The plaintiffs wiho are husband and wife contended that at no time prior
to the sigaing of the agreement did the defendant tell thuem there was another
person's name on the title, They demied that thare was aay oral or other
conditicn precedent to the gaid agreement end further denied that there was any
term of the agreemeut uther than those set out in the written document.

Prior tu cotering the written agreement, th: defendent sought the assistance
of Mrs. Violet Lee g realtur. The defendant’s premises was up for sale by zuctiou
snd Mrs. Lee advised her that it would be better to sell cther than by auction
as she would realise more from the proceeds. It was then that drs. Lee arranged
with the plaintiffs to purchase the property. To halt the auctiuvn, the plaintifis
paid the cutstauding debt of $18,731.00 which l:ter represented the deposit uvn
the purchase price of 9 Oaklawn Drive. I find that Mre. lLee became a central
figure in the transaction. The defendant and the pluintiffs acver bargained
together, all this was doae between Mrs. Lee and the defencant. The purchase
price, depusit and terms of the cumtract were all arrivad at between Mrs. Lee
and the defendant. It was Mrs. Lee who dictated the wording and comntents of

the agreement and it was sie who arranged with Mr. Worris to have curriage of
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sale. It was she who later brought about 2 meeting of the parties.

Mr. Lamb adumitted that he never had any discussions with the defendant
regarding owmership of the premises. He said that he was mever told that the
defendant was authorised by her daughter to sell the premises.

Mrs. Lee did not tell him that defendant was not the sole owner of the
premises and that her daughter's consent was necessery. The plaintiffs did not
ccntract to purchase the premises subject to the defeadant succeeding in the
claim against her daughter. Mr. Lamb becamec aware of the daughter's name on the title
only after he had been tcld sv by Mr. Morris. Mr. Lamb admitted that he went
with the défendant to Motor Owners Mutual Insurance Association Ltd. to pay off
the balance and was shown defendant®s mortgage card and was told that defendant
gave trouble in making her payments. Mr. Lamb did not maske any enquires as to
defendant's status regarding ownership of the property mor had he enquired for

asked to see the title. Mrs. Lee was present - she toc did not ask to see
the title. Mrs, Lee saild she did not consider it important to check the title
as she took defendant's word for it that she was the scle owner. I would have
thought that dMrs. Lee being an expgrienced realtor; would have investigated the
title to see that it was in good order before preparing the contract. She her-
self had gone with the parties to the mortgagees and had made no enquiries regard--
ing the status of the title. This leads me to ask the question was it because
of the good bargain why this was not done? The urgency at which the contract
was coumpleted would seem to suggest' this.

Mr. Morris saw the parties on the 18th March,; two (2) days after the agree-~
ment was signed, and then and there advised Mr. Lamb of the defect in title and
what had to be done. In this regard Mr. Lamb advanced $7.500.00 towards legal
fees as the defendant was uaable to do so.

The evidence regarding disclosures, lead me to believe on a balance of
probabilities that this was never discussed before the agreement was signed.

i am of the view that neither did the defendant tell Mrs. Lee on several occasions
that she was the sole cwner of the premises, nor did the defendant tell the
plaintiffs that ber daughter‘s nzme was on the title. I dc not believe that

tne defendant told the plaintiffs nor Mrs. Lee that she was authorised by her

daughter to sell the property. I do not believe that a condition precedent existed
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prior to the signing of the contract.

It is against this background that the plaintiffs seek the relief asked
for. Mr. Stamp contended that the plaintiffs knew or cught to have known that
the property was held in joint tenancy before the agreement was signed. This
he s8aid could easily have hcen discovered as there was a registered title in
existence and the plaintiffs as well as Mrs. Lee had ample¢ opportunity in dis-
covering any defect in it when they went to Motor Owners Mutual Insurance Ltd.
to pay off the mortgage debt. He argued that if Mrs. Lee is to be believed,
then she must have had scme doubts, sufficient to put her on enquiry as to the
ownership of the property for her to be asking the defendant several times if
she was the owner of the property. He argued further that Mr. Lamb, coaeld not
have been relying on the integrity cof the defeadant when he had not kacwn her
before, and had been told iy Motor Owners Mutual Life Insurance Ltd. that she
had been giving trcouble in making wortyage payments. He urged the Court to find
that the defendant is anot in Lreach as she could not carry cut her cbligations
until the condition precedent had matured. The remedy therefore, he said, is

a4 return to the plaintiff the deposit with interest.

#r. Henry on the other hand refuted the conteuticn that there was a condition

precedent to the written Agreement for Sale, and suggested that the Court should
reject this. If there was acondition precedent, he continued, this should have*.
been in writing and the Court should be guided by the primciple that extrinsic
evidence should not be allowed to vary or add to the terms of the Agreement for
Salwe, and that the general exceptions would not be appliccble. He said further,
that the defendant held herself cut to the plaintiffs that she was the sole owner
of the property, and as such; capable tc passing the tirle. He maintuined that
the defendant failed to disclose to the plaintiffs that she held the property

in joint ownership and that when she signed the agreement, she warranted to the

plaintiffs that:-

(a) She was fully authorsied by her dzuphter the
resglistered joint tenant of the said premises,
tuv sign the said agreement; or

(b) There was only one registered proprietor of e
the said premises; or

(c¢) If there was another rezistered proprietor of
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the saic premises, that person had no legal
or beneficial ianterest iu the said premises; or

(d) She could procure for the plaintiffs a goud
title uwnder the Registration of Titles Act,
a uzad for u reglstrable tramsfer im raspect oi
the said premises signed by the registered
proprictor thereof.
r. #denry furcher submitted that the defendant made noe effort to complete the
sale, by not takisg steps to conclude the pending court action nor to settle

with her daughter. He zrgued that the rule in Bain v, Fothergill (1874) LR7HL

158, did nut apply to the iustent case. In this event; he said, the remedy to
the plaiotiffs should aot be limited te a retura of the depusit with interest,
vut damupges fur loss Of Doxguin., In support he relied on the cases of Worth

and ancther v, Tyler (1973) 1 AER 897, and Malbuutra v. Choudbury (1979) 1 AER

186, 1In both oi these caoes; the rule in Bein v. Fothergill was ezcluded.
The general rule for dowapes in comtruet ig o put the plaintiff in the

Saee prultioa as if eonticct hed been perivrised, which woakes hie entitled to

the benefit of his bargaiu. A most lmportant exceptiow to this rule is to be

fvund in the case of Fluruusu ond Thornhili (1776) Zw bi 1078 which decided that,

whore a vendor of land failed to completer the cuvatract through o defeet of titles
damsges in respect of this baryain, in the absence of froud, were mut recoveraole
by the purchaser. The House f Lords confirmed this decisiovn in the case of

Boin v. Fotherfill (Supre) which stated the prinmciple thag:-—

YIf a perscn coters uponm a contract for the sale
of real cvstiete knowing that he has we title to
it, oo any mezns of acquirimg it, the purchasoer
cannut recover damapes beyoad the espenses he
bas incurred for the breuch of the contract®.

The gmzllest defect in title is sufficient te let ia the rule. However, what

constitutes a defect in title was given o narrow interpretation in Wroth v, Tyler

{1973) 1 AER 897. bere, the seller's inability to copwiy was attributable to

the right of his wife, uader the Motrimonial Homes Act 1967, not to be evieted

from the matrimenial howme which he alone owned. Such a ripht requires repgistratiom
€. De protected ugainst third parties, and the wife had (nly effected registratiom
the day after her husbaand had contracted tu sell the matrimsaeisl bome. Hegarry

J, held that the mere existence of the wite's charge without registration,

4id ust create a defect withiu the meaning! ~ of the rule and that the wife's
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registration immediately after the contract ma:de no difference. It would appear
here that he regarded only defects in title at the time of contracting as relevaat
to bring in the rule. Meyarry J, congently stated the rationale of the rule as
being ag:-
‘A rule laid down for defects in title which lay concealed in title deeds which
were often, in the phrase attributed to Lord Wesbury, Jdifficult to read, disgust-
ing to touch and impossible te understand’; which scems singularly inapposite tc the effect
of a modern statute upon registered land with its aseptic certainty and clarity
of title. It is quite clear that the rule can and does apply where the seller
is perfectly aware that his title is defective; all that is asked of him is that
he should not ﬁave acted fraudulently or in bad faith.

The clearest situation for the application of the rule in Bain v. Fothery;ill

is where the seller contracts in the belief, which subsequently is discovered

e

to be mistaken, that he has a completely good title tc comvey. This was sc in
the case¢ of Flureau v. Thornhill (supra). That the scller's mistake is cne of

law is immaterial, as in Ponsett v. Fuller (1856) 17 CB 66U where the seller,

with the equitable title in an incorporeal heridatment, believed that he had full
title to it, not knowing that the legal title could only have been conveyed t:
him by deed. The rule applics even where the seller kmew at the time of contract-
ing, although without fraud or bad faith, that his title was defective - this

was the ygreat point decided in Bain v. Fothergill. A vendor might well know

that he has a2 defective title at the time of contracting and yet be acting with
perfect bona fides if he expected that the defect would Le removed by the time
the contract was due for completion; the normal case in where a transfer of the
property by him required the comsent or concurrence of a third party which when
the time came the third party refused, as is the situation in the instant case.
Here the vendor acted not under a mistake of fact or law, but a mistake of
expectation. Thus where the sale was an assignment of a leasehold interest that
required the consent of the lessor which the lessee had expected tc be forth-
coming at the time of the assipument, and the lesscr’s consent was then refused.
the rule applied; this was the pesition in Bain v. Fothergill itself. So too -~
where the land was owned by the vender jointly with his brother as partners, and

he expected, and did his best, to persuade his brother to give his consent to the
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completion of the sale, the rule was applied in Keen v. ilear (1920) 2Ch. 574.

Cases falling outside the rule in Bain v. Fothergill (supra) are {a) fraud and
{b) bad faith.

If a vendor has induced a purchaser to contract by means of a fraudulent
misrepresentation, he may be sued in tort for deceit. If the vendor believes
or knows at the time of contracting that he has po sufficient title and no hope
of obtaining one before due completicn then this would azmcount to a fraudulent
misrepresentation giving rise to am action in deceit. Damages for luss of bargain
cannt be recovered in an action for deceit. Such an action is in tort, and
in tort, the means of compensation is to put the plaintiff in the position he
would have been had the tort mever been committed. Thisg measﬁre will not
compensate the purchaser for the loss of bargain.

Bad faith where the defendant has taken no steps tu obtain the consent of
the third party, necessary for the perfection of the title which, had it been
requested, might have been piven; would fall outside the rule in Bain v. Fothergill
and the defendant would be liable to the ordinary measure of damages for breach

of contract. This was established in the case of Day v. Singleton (1899) 2Ch.

330 CA. It was later follcwed in Malboutra v. Choudbury (supra) where the Court
of Appeal held that the rule in Bain v. Fothergill was uxcluded because the
defendant showed a marked lack of enthusiasm in perfecting the title. To obtain
the Lenefit of the rule, the vendor was required tc pruve that he had used his

best encdeavours to make a gond title. Bad faith on his part, even without actual

fraud, was sufficient to e¢xclude the rule and unwiilipgness to use his best

cudeavours to make a jpood title constituted bad faith: The onus in on the defendant

tc shouw that if consent has heen asked for; it would hawe been refused; in the
absence of such evidence; the defendant would be lishle ia damages for the loss
of bargain.

In the instant case, the defendant requested the cinsent from her daughter
in cider to perfect the tramsfer of thé title to the plaintiffs, which she refused.
On advise from her attorney-at--Law Mr. Morris, in a continued effort to perfect
the title, the plaintiff filed an Originating Summcng in the Supreme Court seeking

a declaration that she is the sole owner of the premises, and that her daughter®s
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nam: be removed from the title. Is Mr. Henry's contentiorn that the defendant

made no effort to complete the sale, by not taking steps to conclude the pending
court action nor to secttle with her daughter vaiicd? I hold not. Not only had

she sought the consent >f her daughter, but she alsc prayed in aid the intervention
¢f the Courts. I do not find that she deliberately refused to bring her case

tc a finality.

In response to the first limb of Mr. Stamp‘s submissions, iHr. tdenry argued
that because the contract between the parties was dome in great haste there was
nuo cbligation on the plaintiffs to investigate the title, and further that there
was 0o requirement ia law for a purchaser to investigatc before he signs. I do
not here agree with #r. Henry. Purchasers should enquire about equitable iaterest
with no less diligence than legal interests which they weuld ignore at their own
perii. The mottc in English conveyancing is "caveat cumptor and which is applicable
here In Jamaica. The risk of incumbrance is on the purchaser, who should satisfy
himself by iull investigation befor: completing his purchase. A purchaser has
ccnstruétive notice of a fact:

(1) If he omitted by carelessnzss or fcr any
other reascn to make ilpnquiry which a
purchaser acting cu skilled advice cught
to wmake and which would have revealed
the incumbrance or;

(2) Deliberately zbstained from inguiry in
an attempt to avoid having notice.

4 purchaser has constructive notice of all rights which he would have dis-
covered had he investigated che vendor's title to the land. Investigation of
title means the examination of documents relatimg to transaction in the land
Immediately prior to the purchase.

If - purchaser wmploys an apent; any actual or constructive notice which
the agent receives 1s imputed to the purchaser. A man whe empowers an agent to
act for him is not allowed tc plead ignorance of his agent's dealings. Where
the same agent acts for both parties; any notice he acquires is ordinarily imputed
to both parties.

The evidence dues mot lead me to believe that the defencdant's claim that
she is the "sole" ocwner of the property is based mm 2 mictake of Law. I do not
find that she made any false representatiocns to the plaintiffs nor that she

warraanted tc the plaintiffs that she had the authority of her daughter to
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sell the saic properiy s5r fyiusier o registered tiitle, v pive wegistiable traunster
Ju ruspect of the seid properiy. I oo not faad thaet she made any false represenias

Lixn to the ploeistiifs withiu the meaning £ dec2it in Derry v. Peek (1889)

i find thae the pisiatiisys and theiyr ogenc Mro. Lee wera grossly aepligent
in not investigatin, the Ticl:o It was there for thom to gisecver its dofect
oo Chere beun aay dvligeucs oat cthelr part. The titic buing 2 Registarcd Titie

16 potice o the whole worlu wnd the pleintifis wiis n0€ i dadowzd to say chey

hew v potdee <f the defont. Thay are dunmed €0 bawe erugtructive notice i

the corutents oFf the ticle,

The remedy i this caze dons wot lend itself to a deerso of gpecific perd

2

anee. 1t doeg mot appesr as if there erw way means of coupeliling the thiry party,
taat is to say, the defondant’s daugshier to Cmoad.

As alluded to in Wrolh ve Tyler (suprs) the modern Jrotrine scems to be
stoted da the 6th wlition «f Fry's Specific Porformines at page 466 & 467.

“As the ecnsent of o third p:
bey a thing impossible to
udnfendeuc who has anterod
T3 the perf-rmence f which suzh cosent
is secossary,; will not, i case such
eonsent c.ianct be precurred, be decreed to
obinin i, ¢ud  chus periorn om imgpozsibilicy™.

Persuzsion having dziled; I thiok that the couxt thuld be slow to grant
o Gecree of specifie performenc: that would requirz the compeurronce of an unwilifog
porty, that is, the deicndants’® <oy hter.

1 pow tura ¢o che aivernctive cladwm of the plizutiffs’ which is damapcs.

veit that the rule ia bkain v. Fotheryill is avamalvus; I find that the defeudant’s

sesition is justified by the plaintiff's failure to investigate the title before
entering into the Agrcemeut fur Sale. The defendant uot einpy able to perfect the
Ltitle, the extent of the relief scugnt Ly the pladatiffs will be limiced to a
return of thelr depesi: with interest thereon.

There will therefore be judgment for the plaintiffs in che sum of $18,731.
i will also allow the sum of 7,500 advanced Ly the pleintiffs to the Jdefendent
to assist ia costs and a further sum of $4,888 for half cost for sale of the

yremises. In fine judgment for the plaintiffs in the sum of $31.129 with imnterost

At the rate of 10% per sanwa from the 18th March,1956 tc the 29th Janunry,1993. 1 hnold

that an award of 10% interest is justified in the special circumstances of this case.

Costs to the olaintiif to be agreed or taxed.



