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BRTwRERL LANE INVESITEENRT LIMITED PLATHTIFL /HEEROYLEST
A& WD UNITED CGroCERY &COMPANY DEFERDANT fuE P LICE

LINLITED.

Dr. Lloyd barnett andé krs. ¥. Levers for Flaintifi

Fr. Crevton Hiller and kiss }. Anderson for Defencant.

eth, 7th,
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COCRE,J. {Adctg.})

on the 4¢h, 7th and sth June, 158%, argunents

-

ware neard in chamibers in resypect to three summenses
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bv which the Defendant/Applicant

-
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aside & julgyrent

asked the LCourt €©o-

and give leave tc file

its defence and countercliaim cut of time

(=} te stay and set aside the writs of sgiszure

and sale and possescsion issuced pursuant to

(c) te strike out the writ of sumsions ans “tatse-

ment of Claisg.

The Court reccgnizing that urgency attendeuw this

matter delivered an coral judument on th

1zth Juna L5cb

ané undertcok to recuce that judgment to writing. Thise

is it.
¥rom at lesasi since 1534

.

nas een conducting kusiness in

of United Pharmacy in premises ten

Plaintiif/Eespondent. I set ocut

the Deiendant/Applicant

L.z2ne Flaza under tThe name

anted to it by the

hereunder the seguerce

=

ot events between these two parties which are relevant

o the issues to bhe decided,
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Denand ceted ¥February i,

Egunnf Cox and rett cttorneys-at-Law iy
the Plaintifi for the sum of $331,500 ox

arrears of rent.

Aypayently some corr fOPanC& toox place

the Cefendent's Attorney-at- Law

fivm un Cox and Urrett

wUENE Lo

to ithe demend made. Roy

Jever Dy ;
irs. . Levers attorney-~at-Law now aad
cencuct of the Flaintirff's Cauce and in
resp “Rwh to cormurnicziion fropm her the
Beienuént py letier cated July 1§, 1#8L sst
cut in detail a'ccmyilation of its finsncial
accouxtiﬁg by which the betendant at that
time is owsd the sum of 106,300 {Exndibit PL

accented,
Ln a7th January,
2 writ with a& statement

neresn.

by letter datec 1st February, 198%

Lelendant reguests further and better
particnlars.

fepruaryv, 152, an Appearance is

entercec by the Defencant.

Ly letter dated 13th ¥elruary,

Plaintiff suppliec particula

PErCAInIn,

Eefendant_in the last sentence cf chat
to PRindly let us hear from you in respect
to fthese matters®™ until now has not bean
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lcdged in the Reglistry te bé entered.

on or about the 6&h April, 198%, a reguest
of the Pleintiff by the Defendant that &
consent be given to fils its De
Counter Claim cut of time was denied.

Cn 9th May, 1%20% judguent is entered.

Crn 10th ¥av, 198% 0 the Defendant filed 2

swmamens under ssction 19%(a) of the Judiceture

{Civil Procedivre Code} Law for leave to iile

S

its Defence and Counter Claim out of time.
Cn tho 18th Ney, 1889, write for gelzure
and sale and fo; Pgssessicn vers lssued

te the pleintiif.

5n cr about the Ezné ¥ay 1989 the Detendant

was aware of the existence of these writs

Cn 79tk Hav the summons mentioned in (181 Zup

was adjourneé sine die "as it no longer han

entered against the Defendant® ESee parz §
of the Affidavit of Miss Nancy anderscsn in
support of summons to stay ezecutior.

O the 2%th kay 1%:%, the Defendant infornsé

would ensure tharson.
On the 30th HMay, 1485 the writ of possession

was fully ornsurated and the writ of selzure

v

znd sale partizlly consunated.
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{(16) © On the 1lst of June the sum of U5¢ 067,64 was
naid by the Deiencant te the failiff in
respect of the writ of Seizure and Zale.

This waé stated by Mr. hiller in ergumaent wao
made it clear that thisz payment was in no

b

wav an adcissicn of liakility in thet regaxd,

i now et out the Statemaent of Claim in full.

vy Lease dated the 12th way © of January, 1587 the
Plaintiff demised to the Defendant tiie shops nuwiered

1%, 20 and 21 -2t Lane Fl
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parish of Saint Andrew for ihe ternm of three (2} years

i

commencing from the lsi dzy of Jenuary. 198€.

1he seid Lesse contain cvnven&nt %pcr~WV_tha
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pefendant convenatec with the Flaintilf to pay it

rert for the premises during the saic term as fullowe -
B g !

{1} During the first vear commercing lst
Sanvary, 1%8¢. - v BBL 0T T.r.

commenging 1st
3 $§)3g{j0{‘i ’_':.:\'c\;})ifq

(3) Luring the third yesr commencing lst
January, 1988 P

the Defendant is in arrears with said rent ir the

ik
{0

cwm of $44,250.00 which is due and payable.
iné the Plaintiff claims possession in view or the

arrears of rent due and pavable.

PARTICULLED OF CLAIR

nné the Flaointiff claims interest on the seid sun

the date of the writ until Judgeent.

g, TPRIVA ». LEVERD {HEE .}
ATTCRNEY-&AT--La¥ FOR ; PLAEINILIFE




{Civil Procedure Code) Law hereinafiier referred to as wne
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isn not
122 Ule Hope Road, bput 121 018 fope Foad. Ipso Footo the
#rit ic invalid., Thare iz obwviocusly ne merit im this

section and disregards sections 278 and §7% of the Lo

*no application to set aside any pro
oroceeding for irregulayity shall

e allowaed unlsss made within
reazscnehle time, nor if the party
applving has taken any fresh step
after hanowledoge of the irrecularity.”

it is zroued that thers is nc

i

fnll and corplete statement of the cause of action an

#

":

the auvthority frahavi v. “rouesncxr ~ §id%2) 67 L.i. 3

Geveis of clothing®. I do not ayree. fhe cause ox act
cuite viziniy is che recuvery of pocsessicn. LE the

Defendant is prejudiced in filing its defence becauvse
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thinks that wore is needed then appears there
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mechanisn whershy thet wiich is neaded may be
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LUESGHES TC: 85T AfIDE [N T
AND LEAVE 90 ¥ILE DRFENCE ABD
COURIY P CLATH P OUT OF wIng

the Cote has submitted that in razgpect of that part of e
Judgment which pertains to arrears of rent thare is nc

claim - merely a statement as to ap allered stete of sr¥airs.
Therefore the-:judgment is irregular. In general he argues th+i
the overifing criterion which should influence the oxsrcise

i my discretion iz whether or not the defendant by ius

I«.J‘
}-;
W

propesed deiznce has demonstrated that there is a
issue. Ee Lgos net regard the Defendant’s o z1lay as incriinzt
enc he states that thore was much checking toe be dons of
accountants. Finally he says the Fleintiff/Eespondent

alwaye knew that issuw had been drawn aﬁd that a Jdefence
was. to be filed and nteps had been taken which clearly
incicated enthurizcm and acticon to engage in contesz

CBr. barnetiis ansyver was that the cause of action

a draft Defence in answer to the claim. Further in tue

alternative ii there is ne clein, =n amandient wourld Jrovids
a curs. te'aescribes ac & gpuricus the Lefendant/anplicart's
assertion that time was.neeﬂad o investigate figures

since no conplex accountancy wes inveived, Over z year had

elapsed since the ¢ and £ months since the
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writ hied been filed. hAccordingly the delay is inexcusesnt
in any event the ap llcdtlon to set zzide the judoment

ant f£ile Defence and Counterclainm ocut of tiwe is relates

¥
i)

te znd dependent on the applicaticr to set aside writs of

]
i

the alieged Iigures which required meetings with the Defondant’



seizure and sale and possession vwhicdh nave already Leen

consunated . becausze a failure to cbtain a setting asico
of these writs muct necessarily result in failure of the

Section 155 cof the Code states that:-

"Lyery statement cof claim shall state
srecifically the reliel which the

plaintiff cloims, either simply or
in the altiernative ...cccec”

I+ is not my view that this recuirement permits
an inference teo be drawn. ILf autherity be neaded, I nake
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T am not muare of gny case in which
relict not askew by the Statement of
"Ciaim heo been given acgainsht 2

Defendant who uia nct arpear at the
trial of the acticn.”

Prosumably the latter part of the sentence cooted
envisaues a situation where at the trial there could ke

an amendment which Lrings me o the conte ntlon thiat on

"ohe Court or o Judoe wmeyv, at any
stage <f the precoeedings, allow
sithier narty to slter or zarend his
1naﬁ*mamarts or plesdincs in such

manney ., and on such torms ag ForTgly
e just, and 21l :mvh amendnents
shall be made as may be ne es&ary _
for the purpose of deteramining the
real cuestions in controversy
Letween the partises.® '

The reel guestion in contreversy, Dr. Barpnett

savs is whether rent is due and payahle and therefcre ithe

situation is that a judgnent Las alresdy heen enversc



in circumstances whers there 1s no <iaim and unless ond
until such amendnent is grented the Plaintiii/kespondents stends o

talls on what now obtains.

=i

n thisz matter the Viaintiif/hkespondent hag insiztel
on its procscursl richts within the Code, It hing ccoisd

with expesditicn.
recpect of the
However it hes
in any prejudice

where deloy was cccompanied

indication that the issueg were o e contested and it

cannol be said thet procrasiination woz besn emmligyed

28 a teol to frustrate the realizaticn of the rights of

~

tiie Plaintiif/fespondent. I respectiully auzpi the word
of Caray J.4. in Mantreca warehouse Limited v. Anthony

Chin-{ue et ¢l Sec C.8. o, £5/87 {unreported) where Le

i "In crder that a litigant shownld
e driven from the Judcgment seat,
scme very 4oucd ro.gons should
shown to allow thnat o tolke place.
LDelay byy itself and that aas been
fenonstrioted her,; is not in oy
Judcment encugh . ”

o ; The Defendant/hpniicant proposes to fight the

agtiorn on the ground thet it Lss over-paid the plaintifl

bhaecouse munies which have Desn g0 ©ar oolliescted from

Fis
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it ig GECLED

YES
hot and when the amount overpold is set

arraears slleged thers will be no fA=bit., It has not Leen

g
even faintly arcued that the sefendant’s position is

without nerit. I will be further -unided bv the principle
i

646 ~t £E56 where he saidl thaot in consicering wiether z



Ffefault Jjudoment should ba set aside.

e ermarw consileraticn
is whetne; lie hias merits
pe] ich the Court susculd
:paﬂ wad.  If merits are
shown the Court wiill not
mxi tacie desire to.
lev pass a Judgwent on
wiiich there hags bheen no
Crop acivdication.”
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satisfied,; the guesticm of & stay oi executicn was



erecuticn Hy. Hiller's starting moint ve

s reference Lo

saction 597 of the Judicature {{ivil Trocedure Code) Lavs

[{¥ry]
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vhe Durden

writs were pursuant to o Lefault Judgment. This

DEle ursupLorted assertion wihich finds no faveur with

e Court. Secondly. e argues that if the judgment i

set aside it wouwld necessarily follow thet the wrice of

the process cf the Court to resap the ban

whiclh. hse been

the Jubsnment ot

he says tiat tho

efits of = Judrment

in resrect cf that the vernvliimete sertence in that Jud ueilt.

DTl Barnett subiritted that once

the wrilts nad. Laen

coensumsted the Cuestion ¢f cetting aside coule not crovassed.

e tenancy vas at an end. Even it o conswrated writ

couls be set aside the zelendant haes nct

o

o

cause in that

b

¢ reascnsikle grounds -have
Celay by the Defencant in not filing its

yartier 14 iz contended €

showrn rescunablo

Leen shdwn for
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have risen teo late to be pleaded.”™ {Sectiecn 334} .
Finally setting asice the writ cf pogssession would ke

that since the 23th February 1925 legal relations betucen

the Plaintiif/resuordent and the Defendant/applicant aos

lendlord andéd tenant hed terminsted.

Y, Liller counterec the subkission of Dir. Lar.e
ag regarés tne consumeted writ by relyving on the followi

passage from Halsbury Laws of kangland 3rd Edition Volunme

*phien the judgnent i

fue B3 £
possesgion are aet
gxecution h >
oraer will : R A
tiftf do rectc & wossession Lo
the defendant c:o..

2hd & BL p. 381 {ii) Doe & Etraticrd w. Chail {18:3g) &
Dowi & L 181 (i1ii) Loe ¢ éhittincgten v. fards {1851} 20
LY 0B 406, This position iz sunported from a passage



"Where a wiaintliif has entereud
under.a judgrent for poscessicn
ané a writ of possession issued
tnereunder and vhere the Jjudgment
is subscguently set acice and
tiue plaintiff neverthelessc failsz
tc restore possession to the
DetTendant; the defendant should
apply by sumions to 2 Master for
an orxder setting zside the wri

~ 6f pogsussion ...... LO 1SSue

U writ of restitution.®

It is therefcre clezx that a writ cf noussession

the writ v which possesszion had been assumed.

Has there bheen reasonable cause shown? It scens

inCisputable that the Ucfendant is on sure ground in

respect to the writ of seizure =nd sale. As has alreacy

of there wes no claim on which a judgment couwid

o

},! .

bean dec
Le entered and thersfore ¢ll that follecve thevefrom is
irredeemabile tainted. In any event, the sum "claimec”
for which éhe judoment is entered wzs inaccurate in that

%6,500 was being "elaimed" foer the month of January 1289 when

-

Y
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000 cught to have been "elaiwed® by virtue of the

caly o

—

leased agreement, (Sse Huir v. Jenkins 1912 2 K.B. p.£1Z2).

There is no warrant either in principle or authorivy vwhy

cecticne B¢6 and 547 should be read together. Accoriingly
o

o

there igs nc need for the defendant to adduce facts whioh
have arisen oo late to ke rlzaded. As regards celay that

=
N

ealt with. In this case ii woulce

writ should zlsc be sget aside. Eut Dr. Barnett coays this



jufgment in the recovery of possession in default of defence be-

ihg filed. It is submitted that in the instant case the

snswer is yes and reliznce was placed cn secticns 7% and

it may well be that those
sectiong are limited to default of agpeslance OX whare
= limited Defence hzs beon filed and the appréﬁxiate
cection is that cf 252 of the node in which case he ¥

n default of defends In racovery

t
|=.!.o

zpeks to enter Jjudgnen

of pogsession matiers joust if represented DY an attorner-

at-Law produce a certificate or il unrepx

resented &n

afficevit to show thaet “the acticn is

noh one Lo which

tn file its deience

within 14 cayse

herect.



{1ii) The writs of feliuxc
and Sale anu
are seb asids.

-

There shiall be costs in the couse, Cert
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for counsel for Loth partie
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