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'*'f{iVSUPREME COURT CIVIL APPEAL NO 2/88;f;'9'-"

fV}aEFQRE.. THE HON: MR._JUSTICE ROWE P'“"""'”
- THE HON. MR. JUSTICE CAMPBELL, J.A.
- THE HON. MR. JUSTICE WRIGHT, . A

”-['3BETW?ENJr=: se STEVE LAUFER .;f{,f_ 2ND DEFENDANT/APPELLANT
';ffA}ij:_;f;_'F S.1. F!NANCiAL saavacss -SRD-DEFERDANT/APPELLANT-'f -
o usaiNe. : T
:“.{_“fAeN"foffﬁﬁjiNTERNATIONAL MARSELLA CLUB PLAINTEFé/REsroNDENT_§;H77
o sA _ T T T

:iqumIS George Q C. and Charles Ptper for Appelianfs

;f*{fe. Muirhead, 0.C., H. Small, 0.C. and
o MesL Angella-Hudson Phlliips Q. C,InsTrucTed by L '
';Hyj%Myers rIeTcher and Gordon ManTon and Har+ for The ReSpondenf

. May 16, 17,718, 19 and November 14, 1988 ~_— =

.'[e;WRIGHT J AG,:;?:vej;;Tgﬁ.,ze

On May 19 1988 we d:sml' ed ?hls appeal wifh cosf§%i9f¥he o

"'f_respondenf and promised fo pu+ our reasons for so dozng in: wrtflag. Thief .

"-:_we now . do.

Th:s appeal arose ou+ of The refusa! by Harr:son J, on: The

':f; f:fflefh day of The Trsa! of Tnzs case, +o a!tow an amendmenf fo ?heir [ ]-:'

I
]

"_'fence sough? by The anpe!lanfs To enabie Them To pursue agalnsf +he

'”&e :epialnfiff a defence which up To Then had been p!eaded on!y by The f;rs?
'.Feadefendanf S S I.-(Cayman) Limtfed which has s:nce ceased fo be a parfy

: *'ffe[fc The case._ The appilcafion was made a? fhaf poanf 1n ?lme because of

nﬁ,*e;;acrlon |ni?|a+ed To ?!Wﬂﬁna#e The lsT defendanf?s lnvolvemenf 4n fhe E_ﬁr:f,ffff

'lecase, a course thCh The appeilanfs perceived as preJudlc:ai To Thelr

':af'f:cause because as regards +haf specrfic defence fhey had, tn a manner of

.::  speaktng, been r|d1nc p|ggy~back on +he 1s+ defendanT*s case.f However;3_.j”a--'*




"-_:f The TsT defendan? were no longer a parTy To The ac?:on, The appeilanfs

' would need To s?and on Thetr own. feef Thls |s wha+ was soughT ?o be

o achieved by The amendmen? in order To seT The appltca?ton }n dts True

= perspecftve IT wIII be necessary To retafe The background +o The

b proceedings wh:ch may be brsef!y seT ouT as foliows.
| Dr._STeve Laufer, The owner of ?he Thtrd DefendanT/AppeiianTj¢;
3--(F S 1 ) of whsch The Flrs* DefendanT/Appel!anT (S S i ) ts a wholly oy

' owned subsudlarv WEShed To acqazr ownership of Thc Dragon Bav HoTeIQ;-

'f- tn Porf Anfonlo WiTh ?he ass;sTonce of a Ioan from The Piqtnfiff/

:"ﬁ_RespondenT (. M C. ) To be sacured by a morfgage of The Dragon qay

B proper?y and guaran?ees by Dr Laufer and S S I : To effecfuafe this

: _purpose a ioan agreemenf was s:gned on 30/3/83 for US$3 400 OOO plus

.,lnferesf and oThcr add|+|ona! amoun?s._ The ioan was in TGCT made’ . To

'f_  F;S,k. aT The reques+ of Dr, Laufer and S S l.'wITh agreumen. Tna+ 1+

 _be'!oaned To S S t so as To enab[e S S l ‘fo acqu;re ano dcve[op

- The properTy and opera?e ?he ho?el and To seli dniTS lﬂ The Condomlnsum &

'.f3:PrOJecf p!arned as parf of The satd deve!opmen?‘ On rha_samo daTe, o

f'.fhere was also execu?ed a Managemenf Agreemen+ beTween S S l aﬂd i M C

3_'whereby The 1aTTer underfook To manage The hofei for a Pbr!od of 10 ::_

- l-years echuSiveEy on behalf of S S ia w&Th a prov1so Thaf i h C may

-i_aSSEQn or sub—confrac? The rlghfs and obligaflons under *he agreemenT

 on condi+:on Thaf E M C would guaranfee The due performance by such
" ]sub5|diary of The ?erms of +hc agreemen+ : if was prov:ded ThaT +he
..prInCIpal means of rewpaymenT of Tho 1oan would be from Th€ sale of

.';:VillaS sn ?hm Condomlntum PrOJeCT pfanned as DarT of The sa:d deve!opmen+

o The ioan was secured by a Morfgage DebenTure bearlnc daTe 30/3/83.

The venTJre failed The ho*ei dtd noT aT?raC? suff:c; nT

 f clten?s and ?he expecfed salp of vn!!as did no? mafertallze. ConsequenT Vs

ot M C cat!ed in The ann on 16/2/85 apposnTed a Receivcr for S S i

L 6/3/85 and 1ssued a erf cla:m:nc approx1ma+ely US$5 9 m;lilon in. damaga=

-'_agalnsT u,S i.,_Dr, Laufer and . S i

T
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" Very lengthy pleadings are involvéd in the case and up t6 the
point where this appeal arose there had been several amendments. At
the core of this appeal is paragraph 21(i) of the Amended Defence and’
Counter-Claim of the three defendants dated 22/4/86, who were then
jointly represented by Messrs Clinton ‘Hart and Company. This particular ..
paragraph in its present form represents an’ amendment of an earlier
pleading fo meet the plaintiff's claim. It reads:-

"The Defendants say that the Plaintiff

as Operator and Manager of the sald _ o

Hotel ‘and as agent of the First ~ ' -

Defendant stood in a special

relationship to the First Defendant as’”

owner of the Dragon Bay Hofel; es a

result of which relationship the

Plaintiff owed a dufy of care to The _

said Defendant. The Plainti¢f was in~

breach of the said duty."
Mr. Emil George, Q.C., Counsel for_#he:agpelEgn?SgenterTained no.doubt
as _to the adequacy of fhis pleading to carry the c{aim:pf_negligence'
then being pursued on behalf of The 1st defendant (S{S.lp), However,
that tranquility of mind was fo be rudely disturbed by an event not N
contempiated, The Receiver for SgS.lu_and_Thq~direc+ors_of_S.Sil.zweﬁe__
divided on the wisdom of S.S.1. remaining in the action. The Receiver
contended thet defending the.action would crezte a drain on the already
insufficient assets of S.5.1. whereas the directors maintained that there
was the possibility of an apprecietion of those assets should the
defendants? Counter-Claim succeed. The_Essue:was_resolved by_The Receiver
seeking and obtaining the leave of_fhe_Cqurf-forwifhdraw-s.s.l, from the
action unless”+he'direcfors.gavé an indemnity for the costs of 5.S.1.
Harrison.J. ordered that the Receiver could withdraw S.5.1. from the
case unless ‘the directors gave indemnity. set at US$2.8 million. by way .
of a bond To be given- by 14/]/88fu_chgver?'oniagpeat The amounT was.
reduced to -JA$1,000,000. The_dinechrs_fai{ed:?ojpos+_fhe requisite
bond. Conseauently, the Receiver had_hjs.wjgh and $.5.1. ceased To be
a party fto the action. The immediate and inevitable consequence of this

evénTualiTy was that the claim in negligence made in paragraph 21(1)

(supra) did not enure for the benefit of the remaining defendants.



) He would have The parag aph amonded To ruad __1filfii;fi?f

Buf from fﬁe ?:ﬂe when %he confenued parT|C|pa+|on of S.S8.1.
seemed fhreQTened Mr. George soughT by means of an amendmenT Te preserve

fhe benef:+ of The piea ln paragraph 21(2) for The 2nd and 3rd defendants.

”-“The Defendanfs say +haT The P{alnfsz
- as Operator and Mznager of the said .
“Hotel and as: agen? of the First :
L Defendan# stocd in.a speCta! rciafionshap
“to the First’ DefendanT as owner of the
~ Dragen Bay Hotel to +he Third Defendan+
- as owner of.the First Defendant and To-
. The Second Defendant as the benef|¢ta[
.- owner-ofithe Third Defendant and g3
- Guarantor: of ?ﬁe.obflJaT:on of The Therd
- Defendant’: undcr the: Loan Agreement,

2 and as principal in all- negoTlaT;ons_ TR
. on behalf of all fhres (3} Defendants -
o with the Plaintiff, as a result of

- which relationship the Plaintiff owe d-
‘a duty of care to the said defendan*s,~

o The, P!o%nrsff was in ‘breach’ of +the o

”-;said duTy LR R

'-.:N' IET lS pa?cn? ?ha+ fhe re!a;aonshxp.whfch geeeur!ee.*o The or;g'nal

.'fparagraph 21(1) arosc ou+ of cor+rac+ because The p4ain?if% ond fhe 1st
“';eedefendanf were The par?ies To The Menageﬂenf Agreemen? whlch dld noT by

T eITS Terns lnclude The 2nd and 3rd dcfeﬂdanfs.. And so, qu;?e prodxc*i'ab',P

e.:The appllcaflon ran |nTo very 5+1ff OppOSITlOﬂ a+ ?he end of which

: Harrtson J, refused The appllea+lon ruiing as foliou"-  j:_ o

3“!n +h:s appiica+|on for amendmen? Fhe
‘Second and Third Defendanfs are al!eg;ng’*?j'
. "_Tha? The P!alﬁli:f as’ opereTor and S
S .manager of -the sa:d hotel stood-in a S
o speclal’ reEaTtonshtp with the FtrsT
.~ Defendant as owner of- Dragon Bay HoTel o
~-land the Third Defendant as. owner of The ﬂf-;
. First Defendant and’ the Second Defendanfﬁf'i.
S ias benef[clal owner: of the Third: o
- Defendent and as guaranfor of The L
”;fobilgafnons of: the' Third: Defendanf undergﬁ¢'
- the Loan Agreemen* and as pr:ncxpal g
ceally negof:af:ons on behaif of all
2othree Defendanfs,'as a’ resuiT of whtch ST
- relationship, the. Pia:nfiff owed a’ dufy ;jt:
~_of care. To The satd Deéendanfs.;:'=" : B

”-{Now IWC was sued for breach of eon?rac? S
. and that suit seems to have arisen under
o The. Managemen+ Agreement. There was. a
7 contract between the FlrsT Defendant and "
Coo MG, There is. therefore a direct
R reiafionshlp be?ween both parT;es Thaf f-'
*he FlrsT DefananT and EMC :
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"The Second Dsfendant and Third
Defendant therefore are alleging in the
application for amendment that by an
operation of law - because they are not
alleging of contract - the Third
Defendant is also owner of the First
Defendant, and they are also alleging

by an operation of law, the Second
Defendant as beneficial owner of the
Third Defendant and as guarantor and
principal, both were owed a duty of care
by the Plaintiff, that is, a duty to
take care in the management of the hotel.

IT seems tc me thet a duty of care may
arise either by contract or in the
circumstances of this case, by law.
There is nc contract alleged between The
Plaintiff and The Third Defendant in
respect of the duty To take care in
respect of the management of the hotel.
Now if This duty of care is alleged to
have arisen out of +That duty imposed

by law there seems te be an oblique
way in which The Second Defendant is in
fact linking with the First Defendant,
The Second Defendant being beneficial
owner of the Third Defendant. The
Third Defendant is also |inked by
cwnership being The beneficial owner

of The First Defendant. It seems to
me that the Second and Third Defendants
are in fact distincT and different
entities To the First Defendant and
therefore contractual rights and
liabilities do not arise as a consequence
of such link.

Now there was no prior allegation of
negligence arising cn the part of the
Plaintiff as it affected the Second and
Third Defendants, that is, there is a

duty of care on the part of the Plaintiff
To The Second and Third Defendants and
There was a breach of that duty. | can
find no legal basis nor is there any

al legation for saying that the duty of

care exists as a result of the relationship
as the guarantor.as it affects the Second
Defendant nor as borrower as it affects The
Third Defendent. If is not late in the day
as _such-for_an application of this nature.
We are sTill dealing with The first witness
for the Plaintiff but on the state of the
Pleadings and in The circumstances of the
reasons as | have given; | will not allow
tThe application for amendment.”

Against This refusal, borth defendants appesaled on the ground

that -



V“The Eearned Judgu erred n Iaw and/orafiia:nfikt.
‘wrongly exerciséd his d!screflon tn
“ o+ refusing the Second and. Third " ll-,:,m':
o Defendants® appilca?!on To amend *helr- W
fanefence as. aforesald LR AR

shed fha? To successfu!iy appeaE ugalnsf

IT is wel[ es?ab i

R

:JJ;The GXOFC!Sc OT_a d:screfzon, l? mus+ be shown +haT Thaf dlscreT:on::-f?-

 was nof Judlc:atiy exerCised The ruling Tha# ET was noT'+oo tafe To‘ "

'  make The cppixcaTlon for an amendmenf of Thls na?ure dlsposed of one

,'L

_of The fwo grounds of obJecTaon +o +hp appllcafion The OTHor belng

' ;  ?haT %he m?nagemenT of The ho?ei had been ass&gned !n keeplng w:+h the

prov;sions of paragraph 13{a) of +he ManagemenT Agreemen+ To I.M C
tnfernaftona! Marbe![a Servzcos LimiTed of Grand Cayman. Su? sf 18’

'V-Obvsous +haT The appilcaflon waJ noT refused because of Thss second

| . ground of obJecT:on bu+ rafher on fh*  ;K of a !egai bas:s To SUSTatnsﬁ'

“fithe appilca?zon Harrlson J p01n+ed ouf QUife correcflv +haf "53:';?ﬂ*

-:gn”:"?here was’ no. pr[or al legaflon of n@cl!gence
. .arising on the part of the’ Plaintiff as it
o ratfected” the “Second and Third Defendan:s,
- That is, there'is a duTy of care on The parT
of the Plaintiff to!the Second. and ‘Third:
- DerondanTs aﬂd +hure was 2 breach of Thai

Nor couid he ffnd such a auTy of care resuifing from The refaTtonshIp

: beTween ! W C and Dr Laufer as. guaranfor on The one: hand and RS MG

'.-::_and F. S i as borrower on The oTher handan ET |s in Thls area Therefore,

"'._?o succeed=;-fjj'

'f_:ThaT fhe Ioarned Trlal Judge s rul+ng musT be faulfed :f +he appeal. were

The dtff}culfy confronfrng ?he appef!an?s Therefore, 1s The

liidenffflcaw;on of The iegat basxs +o susfasn Thekeconomic loss whrch They

5  ’.¢181m aga;nsf The P[a%hflff (1 M C ),V Thaf +here was a confrac*ual

. reta?:onshtp befween [ M. G.-and Th 1s+ defendan+ (S S E ) fhorc can: be !

:.;'no que5T|on,i The Managemen?'Agreemeny rs ?here for a!l To sec.. * The *wo-
:..parfzes To THe horeemenT are ciear!y STaTed and no agency reiafsonship
B can be cu!icd from iTs Terms._ The cialm |s obvuousiy noT based on
o ;onfracf Ra*her 1# is gos?ured on +he negltgenf performance of a

o gonfrégtuai Qbitga#&on pa}pabky ode_?o_S;S.l..whtch.1s.now sought to
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embrace Dr. Laufer and F.S5.1., sTrangars to the contract.

Mr. George's. approach to.The- lssue was Thls. .He contended
that it is no Ionger The Iaw Thaf fhere can be no recovery of damages
for purely econcmic loss. FurTher,-he submr?fedaTha#sDr;-Laufer being
the only human.being commcn to.the three defendants, then by virtue of
the agreements which were all entered into on the same day the plaintiff
knew that if they were negligent in managing the hofel, the zppellants .
would. suffer economic loss. THe-difficuITy.abouf-ThaT.submission-Is :
that the relevant agreements do not.incorporate one another nor is there
any-physical -damage:pleaded. . -However, Mr. George subm}t#ad~fha+ion the
question of privity.there was Thus created a]fe!ationshjagaseciose.as
couid- be-just short ofapijify of-con+rac+J:a

In his-proposlfion'fﬁai,Thena;is.a legal basis to ground.the
appelblants? claim, Mr;:Georgearefefred Té-sevehai cases:ih.which he...
contended that +here were: awards for pureiy economlc loss unrelated to
any physical damage To The pialnTETf or.his proper+y Howaver when
those cases are exam;ned and [T is noT necessary To refer to all since
Thay merely axempltfy The appllca+:on of The governtng prlncsple, |+ is
observed that the damages.w re in facT awarded in respecT cf the negtlgence
of the defendants:resulting in physica[-damage;_Though.nof-forfhe
plaintiff's property; such damages not being foo remcte.. Examples are -
cases~in'which;?hrough-neg!igenﬁeg damage: was-caused tTo the electricity.
supp iy which resulted in loss of .glectricity to.the plaintiff’s business

which as a2 result suffered econom?c loss, See British Celanese. Ltd .vs

AH, Hunt (Capacitors) L1d,(1969) 2 All.ER:1252; SCM (United Kingdom)

Ltd. vs W.J., Whittal & Son Ltd -(1970) 2 All.ER 417, .

But- the principle is wider than these.examples demonstrate.-

Spartan Steel & Allcys Ltd vs Martin & Co,(1972) .3 All.ER 557 was a:

similar case to British Celanese (supra) in which.damages were awarded. .

for economic loss due 1o damage-to the electricity. supply. - In dealing
L yith The basis for the recovery of eccnomic. toss, Lord Denning, MR- put

the matter thus at p.561j-562+:-



'f , 8f+__ 

UAt bottom 1 think the question off*
. -recovering eccnomic . loss is one of :
- policy. ~ Whenever the courts draw = line.
to mark out the bounds of duty, They do-
~ it as a matter of po[ccy 50 as to: Iimif
~ the responSib:iITy of the defendant.:
Whenever the courTs seT bounds ?0 The
. damages recoverabie~ saysng Tha? They are
oroeare no+ Too remote-- they do itias a matfer
ooof policy 50' s tor I:m:f fhe Ilabliify of
- the defendanT R ‘ .

In many of The casos whcre econom:c Eoss u
has been held no% To be. recoverab!e |+

E has been’ puT on the cround that the:

 defendant was under no dufy Y0 the plalnfiff
. Thus-where a person is injured jn a road-
accident by the. nogfig@nce cf anofher,. he
.negilgenf driver oWeSs @ duTy To the IﬂJUFeu-

- man himself,” but he owes no-duty fo ?he

servant of Trc :nJurbd man;:- see Best v

' Samuel Fox & Co Lid (1952) 2 AlITER 394 qT
- .°358,7(1982) AC 716 ot l31,_nor to Thei“'”'

masfer of ?he injured.-man: Inland Revenue'

-, Comrs’ v Hambrook: (195613 Aii ER:338 at

'7'33§“*316““TT§§€T 2 OB656 at 660; ror to

3qanyone else who suffers loss’ bccause ‘he i

- had a: confrac+ with the” 1nJured man: see-

'   {:Simpson &Co v Thomson (18773 3 App- CﬂS'*“r
02797312895 nor: Tndeed: ?o anyone ‘who-opby: "

-.;“ffacc:uenf ‘see Kirkham v Boughey (1957)
“ L3 All ER 153 ot 155, (1958) Z QB 338 at
" 341, LTkaw:ses_when properfy is: damaged

- suffers: ‘econonmic loss: on account of The ;”

' by Tha negligence of another, the negi:uenT
fTorffeasor owes a-duty fo The owner or-

.. possessor ‘of the chattel, but not fo: on
" owho' suffers: loss only becausa he had a

~contract .entitiing him to use ?he chaffel

”'-.or giving him a rtgh? to receive it at

~ some-later date: sce Ellictt Steam Tug Co Voo

S Shipping Controfler (T922Y 1T KB 127 at 139

and: Margaring" Un:on GmbH v Cﬁmbay Princb

" Steamship To L¥d (19677, 3 ATl ER 75 aT

' T, HSEEIN QB 219 a+ 751 252..

- been: recovered because P

ggki“ o#her cases, howevbr, The defendaﬁf seems.

. clearly to have been under a duty fo The
'lpiaznTiff but the econom:c loss has noT
‘I's too remote.’

- _;:]Take the i1lustration. gavanjby Blackburn J
~in Catile v Stockion Waterworks Co i (1875)

LR TO 0B 455 T 457, (1874-80) ATT ER Rep

w2208t 223 when water: escapes’ *rom a’ o
rhfi.reservozr and fiuods a coalmine: where: many[-.
S menare!” work!n99 Those whoehad - heir Tools,ﬁ
| ~or:clothes: dusfroyed could recover, but B
- those who only.-lost their wages could mot. -
- Similarly, when hc de fendchs ship ¢
'*:nenlagenf&y san a sth which was: being:

“towed by a tug, The owner of the tug lost |

histremuneration; bufhe could not recoverﬂ-*"”

-~1 }1 AT from The: negi:genT ship. al?hough fhe.
“'; 3ame duty: (of nav:gafion wsfh rcasonable

o,

AT e
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“care) was owed ?o bofh +ug and ?ow

see Société Remorquage a-Helice v R
Bennetts (19113 1 KB 243 at: 248._,lﬁ,_ o
such cases If the plaintiff or his.
property had: been physically. Injured,

he would havé recovered; but, as he
_only suffered econciiic loss, he s~ .
held not entitled 1o recover, This..

15, i should think, because. The {oss

is regarded by the law as too remofe.;
-see King v Phll!lps (1953) .1 All ER.

617 2T 622, (1953) 1 QB 425.at 439,

440. On The other heand, in the cases‘ _
where economic loss by. lTseif has been . .
held to be recoverable, it .ls: p!axn e
that . there was a duty.to the plaintiff .
and .the'loss was not foo. remote. .. Such. ..
as when one ship negligently runs: “down
another ship, .and damages .it, with

the resuylt:that the carge has.to.be
discharged and reloaded. - The- negilgenf
ship.was already under a duty to the . .
cargo-owners; and. They: can.recover fhe
cost of discharging .and reloadlng 1+

as it is not.too remcic: see: L
Morrison: Steamship Co Ltd v STeamship
Greystoke Castle (Owners:of Cargo - -

afely laden ony (19463 2 AlT ER 696,

(1947). AC 265. . Likewise, when.a banker
negl tgently. gives a reference. to one

who acts on i+, the duty is plain. and
the damage--is noT too-remotel see

Hedley Byrne &.Co Lid v Heller &

Partners Ltd (1963) 2 All ER-575,

(1964} AC 465. “-__....

But Lord Dennlng was obv:eus!y uncomforfabie operaTlng wifhan such
confines which, to- say The [easf are: illogical and expressed himself
as follows at p. 5629 -

"The more . l ?htnﬂ abou? These cases; The
more difficult i find it to put each intoc
iTs proper pigeon«hokc.- Sometimes. |- say:.
'There was. no duty.' In others | -say:
FThe damage was Too remoie.'. . Sc much S0
that | think the time has come to discard.
+hose tests which have:proved so elusive,
I+ seems To me .better to.consider the
particular relationship in hand, and. see.
whether or not, as a.matter of policy, - -
economi.c ioss should be recoverabie."_~ .

But his attemptT fo break away from The oid ?esf did no+ ‘receive the
support of the Courf.e Law?on, LJ recognized The dsff!cu1+y inherent

in tThe impugned tests buT counselled caufion as he said af p. 573b -
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=*,'The differences whzch undoubTed!y SR T
- oexist befween wha‘i' damage can. be recovered
- .in one type of case and what in another SO
- “cannot be reconciled .on any logical- ba5|s.l_:_.
ook agree with Lord Denning MR.that. such jy
- differences havs. arlsen because of the -
policy of the law. ~Maybe: there: should: be i
cne policy. for a!i cases the enuncraflon  f
o of 'such . poltcy is not, . in my JUdgmenT
3 _a Task f T Th:s court, _

in The resulf Thelr Lordsths (deund~Davses;.LJ dissenfzng) concurred.
f_in deny:ng any remedy for econom1c ioss unccnnecfed wifh nhys:cal. :

damage,)fj:;;f~~-~ gl s e

e Th:e.case amply demons+ra+es The dlfflcui y.encounfered in h

o draw;ng +he Izne .n defrrmining The amounf of Ilabztlfy _ SparTan STeel'

'_|s a .case’ :n whlch There was dasrupflon of The e!ecTric.?y supply as
:_ g resu!T of The neglzgence of +he de*endanfs* empioyees who wnxie
.e-.wor<ang on a road near ?he p[ainnsff?s facTory,_damaged eeele
:--suppiying eiecTr;chy fo The piainftffe facforv.- The pialhfiffs who
:were manurac?urers of sTeel alloy c!aimed damages conSIStTng of ?he
' 7pror:+ [os? on The ”me!f" xn +be furnace aT The Tnme of +he d:srupflon
E_ias weli as profaT ios+ on four o+her meifs whsch bu+ for fhe d:sruthon
.end 1Ts efTecTs ?hgy would have been able ?o pu? tn The furnacea =
-“_[Unan;mously,_The p!aenflffs were awurded The foss on +he meI+ whxch
'L.ﬁwas acTualIy in The .urnace bUT by a meJortfy (Edmund Davses, L
'.dlssenflnq) The Ioss on Thc ofher me]fs was he!d as being Too remote,

' 5!-Edmund—Dav1es uzsagreeing SG'd aT p. 3?0 =i

"_”i shoutd perhaps ega:n s?ress Tha? we
: ore here dealing with economic loss ]

g',thFh was both reasonabiy foreseeable
" and a. direct: consequence . of “the
".'_-_defendamsv negiagen; ac+ Mo

e'_And so :f seemed lndeed buT ?en years IaTer when The House of Lerdss

o ;¢§I'~f,had The oppor?un::y To consrder Sparfan Sfeet Iin Jun:or Books L*d v

Vet:ch; LTd.(3983) 20 1+ was noT dtSTurbed._ We wall refer to fh;q_f

' case la+er in Thta Judgmenf
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Two other aspec?s of Mr aeorge s subm;sslons were that at the
+ime of making The appl:caT;on for The emendmenf a parTy should not
be obliged to go tnfo, nor shouid The Cour+ be 5O concerned abeut,
profound details. " He atso piaced rellance on The provislons governing
the grant of leave .To" amend set ‘out In Order 20 & 5« 8 of the 1979
White Book But Eiberal as These prov:ssons may appear to be They do
not sancTton the grant of an amendmen+ if fhere 15 noTh!ng fo be ga;ned
by such a course. This view regarding leave +o amend wes expressed by

Vaughn Williams, LJ in Jones v Hughes:(1905) 1 Ch. 180 3ﬁTp+5387 “whreréasise

saidi--

"Mr, Low says that we ought to give
leave to amend. One good reason for
our not dolng so is that, looking at
the case that he tells us he would

wish fo present, that case, If
presen+ed by amendment; would, inmy
 judgment, aiso fail; so That there s
nothing to be gained by amendment."

Harrison, J. after 50 days dea!ing with the case was ‘in even a better:
pos&?ion han was Vaughn Williams, LI in determining the prospects of -
the success of the case sought +o be presented by the amendment.. See

also Mclnfosh v Meintosh (1963) 5 W.1.R, 396 per:Lewis, J.A. ‘Thus:-

‘"As the claim was pleaded, the plaintiff’

was unable to susiain his case on the

evidence, and even if this courtwere To

allow an amendment it would not be helpful

0 the pia!n+1ff.,,..,,ly..Tha+ being so,

this court will not allow the amenomen+

which would serve no useful purpese.'
From Mr. Muirhead's submiséions:if is'clear thaf Harrison, J. had had
the benefit of very full“arggmehfs-ahd'fhef %be_}earned_judge*s ruling
was directed specificafty to ?he-ahgumenfslpresenfed"in support cf the
appl?ééfion and in +his’regakd,'Mr;'Muirhead'submiffed that the materials
formulated in the amendment were not new.. They were the factors in the

case.



Mr Muxrhead”conTended ?ha? ?he lssue af hand |s a banking

Transacfion and ratsed.fhe quesf;on whcfher a ciaim 1n TorT can be

infroduced in. c;rcumsfances where Thc defences open To ?he platnftff
' agatnsf +he conTracfuat ﬁarfy may noT be avotiable,fo :T ln an action

;._founded in for? oy persons noT par?!es To The con?racf from which the

pecunsarv ob!;gaf;ons artse7 He tiTed 1n suppor; of a nega?tve answer

| ?he case of Tas Hrng CofTon Mlif Lfd v L:u Chong Hing Bank Ltd and
Eiﬁiiﬁ (1985) 2 A[[ ER 947-~ a’ case doaltng WITh The Ob!igaT!ODS
Hbefween a bank and afs cusTomers The cusTomer had sued for breach
of confracf confendlng ?haf The oank had wrongfully deb;fed his accounts.
'The case ra|sed +he quesf:on of generaf prlncxp!e as to the nature and

 ex+enf of The duTy of: care owed by a cusfomer To hls bank- in The

= peraT:on of a curren+ accoun._ '_afed ThaT the bank had

:lT snouid be3:

- raised aga:nsf The cusfomer lnfer alsa_;a.breach of a dufy of care,

-artsang tﬂ conTracT and |n forT o The.éonducT of nis bus:ness, in
' such 8 manner as To prevenT forged chequec froh be:ng presen?ed for
'”paymen+ P? page 957 of fhe JuogmenT of ?he Prlvy Counczl

_Lord Scarman deaIT WITh +he quesf;on fhus —:ﬂ; 4-‘L

'i”Thexr Lordshlps do no+ beileve +haT there
is anything fo The advantage of the law's
._Q_devetopmenf in searching for a- Iiabsitfy
o inifort .where +the' parties. are- in.a: o
- .contractual re‘aftonshxp This is: ¥
' .Darflcuiarty so in.a commerCiaI relaT:on~
_ ship. "Though" it is possible as a matfer
~of: Iegai semantics’ to condugth: an analysis
- of the righTs and duties: inherént in some
con?racfuat rela*;onsh:ps :ncludlng that
,_of banker: and customer: ﬁlfher as-a maffer
o of confracT Haw ‘when the question: wittho
b what, i any +erms are 1o be: ;mplled
o Lorias a maffer of tort law when the: fask.
owitE be tolidentify @ duty: arising from
-7 the proxnmt?y and character of. The
- relationship. betwesn fhe parties, Thear
. Lordships believe it o be, correct in
principles -and’necessary. for Fhe . avordance
of confusion in.the law fo “adhere to the’
coniractnal anaiy51s on prtnc;ple because
itiis a reta?sonshxp in whlch The par?aes
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"have, subject to a few exceptions, the
right to determine their obligations to
gach other, and for the avoidance of
. confusion because different. consequences .
do follow according to whether liabitity
arises from contract or tort, e.g. in the
limitation of action. Their Lordships
respectfully agree with some wise words . . . .
of Lord Radcliffe in his dissenting

speech in-Lister v -Romford lce and Cold . ..
Storage Co Ltd (1857) 1 All ER 125 at
139, (1957) AC 555 at 587.. After.. .
indicating that there are cases in which
" a duty arising out of the relationship.
between employer and employee could be
analysed: as contfractual or fortious

lord Radcliffe safd: = =

'Since, in any avent, the

duty in'guestion ts one. ...
which exists by imputation

‘or implication of law.and- .. ..
-not by virtue cf any express
negotiation betwsen: the :

- parties, | shouid be
inclined:tosay that there. .
is notT real distinction
between-the fwo possible .. -
sources of obligation.

"But it-is certainly, |
think, as much contractual

 as tortious. ~Since, in
modern Times, the

‘relationship: between: master. -
and servant, between employer -

“and employed, is inherently
one of contract, iT seems fo
me enfirely correct to- -

~attribute the duties which

" arise from that reletionship

© to implied contract.t - o

Their Lordships do not, therefore, embark
on: an investigaticn whether-in:the .
relationship of banker and -customer it.is
possible to identify: tort-as well as
contract as a source of:-the obligations
owed by thé one to the other.- Thelir:
Lordships do not;: however, accept that
the parties’ mutual obligations in:tort
can be any greater than:those to- be:found
expiressly or by necessary implication in
their ‘contract.  1f, therefore;.as their
Lordships have concluded, no.duty wider
than that recognised in Macmilan-and
Greenwood can be imptied into-the. -
banking confract in' the absence ofi express
terms fo that effect, the respondent banks




”dfjreiy on The Eqw of'%or? +o Prov;ou grea+er profecfton Than Tﬁaf for 5‘””'r:

;iwhlch he had con?racfed much Iess can a sfranger To The confrac?

"rely on a breach of TﬁaT confracf To susTaln 3 ciaim sn To %&"”d

'-'; accord1ng To Mr. Muirhead Thaf :s exac+iy wha+ Mr. George had fold

”aatHarrnson J fhaf he was enfafied +o do +ha+ :s,'“?o rely on The

'fdfibreach of conTracT as The only avsdence of ?he alleged neqlxgence”-df'“V

Before deailng szh The Juntor Books case on wh:ch The

' H::_aopuiianT p!aces greaT rei:ance} 1? :s appropriaTe To men?toq The caseﬁf:”"

- ffa-of Hed!ey Byrna & Co v nelter & Far?ners LTd (1953) 1 All ER 617

.T:a; (1953) OB 420 To whach reference was mdde in Sparfan STea} (supra) andfrﬁ

'3_jfwh1ch was ra:sed Tn argumenf before usq;

“Thls case rmprasenfed a

”-dd'depar+ura from The generai pranc:pl on wa;ch damages are awqrded

'-ﬂds,ThaT ’ss PhYSiCSI damage fo The Dla:nfrffgor‘his properTy The facTS'f~%

'35]|n Hed!ey Byrne baar no reSﬁmb!ance ;o The snsTanT case “u? as a P

'lfd.prznc;piu o*'!iab‘tify 1s fherulﬁ STa?ed, :T w1{i surfice merely To

o on %-"“Th%_i_"r_- case dec:ded Tha‘i‘ S

e sTaTe The prlnbtp!e To demonsfra+e a?s non appl:cabiii?y and Then pa;sfﬁ"'”

?ﬁwﬁ_ﬁf}f?ﬂff“if, in ?he ordlnary course of bu51ness f’:*' i
o o proress;oaa! affalrs, a: perSOﬁ SEeKs.
- information or advice from another,: who
. 1s not under contractual or. f:duc:ary
'_ﬁﬁﬂobilgaT:on +o give ‘the’ lnformaflon or
o -advice,lin CIrcumSTonces inwhich a
]J,reasonabfe man so’ asked wouid kriow fha?
- he was being Trusfed “orithat hls sk:Ei
- or Judgmenf was beeng relied on, and +he
- person asked vhooses fo .give the 1'?_:,,
- Information or adv;ce wafhou? clearly’ so
_}.quaizfytng his answer as to ' show That:
- he does’ not zccept respons;blirfy, ?hen
oo the person reply:ng accepts ' a [egai
o 8uty fo.exercise such care as the R
“ circumstances. require: in makfng his repfy,__
- and for & fa:lure to exercise that care .
~an action for negirgence w&ll !le 1f S
'tdamage resu[Ts, T Dot
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This is the princ:ple of: voiunfary assump+|on of respon51b|l|fy whlch S
~clearly, has. no. appllcafton To Thls case. and +h|s tS so despnTe o
Mr.. George s vailanf effor+s To dssfcl from ?he ev1dence a prox:mt?y.
of. relaflonshlp and reilance upon i, M C as would Impose a duTy of.

care upon: 1.M.C.. ln favour of The appel!anfs BuT even so +ha+ is

not the full picture. =Tnls-1ns:s*ence by Mr ;George-ignores a-quesflonkn ,

of fundamen+a§ |mpor+ance, namely, The an whlch was, chosen by. The
par?les To govern: fheir-rela#ronshsp ln 2 composn*e conTracTual
scheme - in-which all The oarfles en+ered ;nfo a. ser:es of tnTegraTed
-_inferconnec+ed and lnTerdependenT agreemenfs, ell execufed on. 30/3/83
the parties. dellmzfed The|r rela+1onsnap by confracT and cnose the
governing:iaw: To be ?he law: of The DlsTr1c+ of Coiumbia.- Be it noted. ..
+hat Dr. Laufer who was common - ro all The conTracTs and was fhe on!y_] -
human parTy in +hese confrac+s had ample opporfun:Ty To deflne the |
rights and obllgaT!ons of ?he par+tes and he +ook That opporfunlfy

The cause of: ac?ion in TorT novi. souohf To be lnTroduced by the
amendment: would be a maTTer To be deTermlned by the laws of. Jamaica.
This would obveously be allen To +he :nfenflon of: The parties. and

would be an. un—warranfed 1mpos:+1on._ Nor can Mr.-Georgesf:appeatzfgn_e
+he flexibility. of +he common law aifor ThaT fac? Buf he confends.

that Junior Books iS aufhorlfy Tor hts sfand Al#hough |f is not

difficult To. recognize +ha+ JUPIOF Books has lnTroduced a:novelty info :
the law regarding economlc IossP we are far from agreeing quh ' |
Mr. George That. any such change as ThaT for whlch he conTends can find
suppor+ from ThIS case LR o |

“We furn now To dun:or Books whsch be 1+ observed was

determined on a prelim.nary pOinT‘wthh essumed The correcTness of the

Pleadings..



- ¥eitchi Ltd who were: specialists in-the
S daying of flooring were nominated sub~ o
. ..confractors under a main buiEdlng con?racf
S0 concluded befween Junaor Books' Ltd: and - some:
<. main’ contractors. TThere was no priv1+y of
- contract between Veitchi Ltd’ and - : ;
- Junior Bocks, ' VeITchi. B Iatd £ oor:ng

~:In_the production area of a factory: wn:ch .

" was being bui bt for Junior Boo&s at.

- Grangemouth in 1969 and 1970, .in ]972
: Junior Books.: averred Tha% “the fioorlng

- showed: defecfs dus to bad. ‘workmanships or .-
. bad materials or both.. AT the time the’ _1'
. pleadings were prepared no. repair work:
- had: been carrlgd ‘out. but it was averred-
~that the costs .of repairs would: be abouT

E50, OOO To which were: auded ccrfaln

' flgures in respec+ of economic or:. _ o
© o finencials loss. " The total sum cfaimed was -
- over £200,000, Among pecultarlfles of the

j_case are The facT ThaT N

'f-'fﬁ ) The main con?racfors were
"~ﬂ:-TnOT made par%ies To The
: :.E'ac-i-lcn 5 L

‘-{b);_None of The Three Courfs e
iz The Lord: Ordinary,.i:¢-*
The. Second Division of -
“the: Court of Sessxcn or
- ~The House of: Lords. (Sc) -
_j.“_.adJud:cafrng on the case’ i
o .ever saw +he maln confracf-'-'

":f(¢) fThere wes no. a!legaTion o

" danger or'damage to persons T

 :5 'or to any other property of
124:Junlo‘ BOOKb°l ;T¥5_ ;w_:_,fj”f

'7  Before the Lord. Ordsnary fhe claim was-

- attacked: as not disclosing a good cause- of
Laoaction: and hIS dismissal of this claim was ' __u.;g. L

- appealed to the Second’ Division of The Cour+ SR

i .0f Session. “The. cppual was d:sm|ssed S

“Next there was an appeal  to. the House of

- lords.-(Sc) .where it was' held;. dssm|SS|ng +hb
'E”appeai (Lord Brandon of OaKbrook dissenfxng)

T~'+haf where *he reia?zonsh ps-:.
" between the parT:es was’” suffnc;en?iy
o close, the scope of the. duty of care:
o dnidelict or.tort owed by 2 person. .
f,fdozng work was' not- ilmiTed o a. :
Cooduty tor avozd cauStng forseeab!e_-,:ji:'
" harm o persons or to property.

" other. than the. suchcfumaffer offf?gig f._iﬂ' 5

3 5+he work by negligent acts or _ -
;3gomzss:ons bu+ mxfended To a 5fﬁf;_ e
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duty to avoid’ causing pure
economic’ !oss consequenfia[
© on’ defects in the work: and
{per Lord Fraser'of . . -
Tui!ybetTon,Lord Russell of
“Killowen and Lord Roskifi) @ .
to avoid defects in- +he work"
itself; and that, on the
assumpTtion: Fhat: The avermen+s _f
of Junior Books' were correc ct,
they disclosed a sufficient =
degree of prox;mn?y o glve
rise to'a duty of care and’
(per Llord Fraser of
Tul lybeiton; Lord Russel | of
Killowen and Lord Roskil!)
disclosed nothing to_ resTrICT _
" that duty, so that Junior Books .
were entitied to recover their
financial lcss for repairing
~the floor but (per lord Keith
of Kinkel) they coultd only’
recover for the less profltable
operation of Their business
due to the heavy cost of
maintenance of the floor and
if they re-laid the floor In
order to mtT;gaTe their:loss,
the cost of dOing S0 would be
the measure of Vet+ch| s

biability.
The novelty of the claim was attested to by the fact thet

although some'+hir+y—one'céSes:féafprég.§n7fhefappeal, not 2 single

authority was found which was in poEnT.*iAccdrdingly, Lord Fraser of
Tuilybelton while agyéeihQHWth'fh§ ﬁ¢id épeech:de[iyebed_by

Lord Roskill cauffdned ThaT fF_wou{dﬂdeciﬁe This appeél‘gfric+ly on

its own facts" - a view which wes lafer echoed in Simaan General

Contracting Company v P?(kihg+oﬁ’8lasé L+d 17/2/88 C.A. (unreported).

The minorify.opinion of Lord Brandon of Oakbrook endorsed the
appropriateness of the édhfsﬁioﬁfbyfVejighi'fha+ if5owed some duty of
care arising from Tﬁé'p?dgjmify cf'Thg_gerT133 and.jden+ierd +he dispute
as the scope of that duty of éaré;: 8e{§fing Thé'dufy of care to the

principie laid down in Doﬁoghhé-V'STGVensoh:(3932)’AC 562 Lord Brandon

identified the difficulty which accounted for his diSsen?ing cpinion.

At page 549 he stated it thus:-
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.h:”lf is however of fundamenfal :mporTance_” ;
o observe that the dufy of.care laid

C downin Donoghue v’ Stevenson (1932) AC
1562 was based on The. existence of @ :

- " danger of phys:caf thury o persons or o
- their., properfy - That this is so:is’

L c!ear from the. observafeons made by G
oo lord ATkin at o op. 581-582 with. regard Tof._.;
<the sfafemen?s of law of Brett MR in
" Heaven v Pender (1883) 11:0BD. 503,509,

- It has: turther;. unTt% The presenT case,. :
S never been. doubfed so far as’ 1. know: Thaf}fgi
. The reievant prooehfy for the’ ‘purpose .of
consothe wider: principle.on which. the decision:. .
© " in Donoghug v Stevenson. was based, was’
- property other than the very: oroperTy ETETn

- which'gave riss fo The danger of phys;cal"”

%”_-damage concerned ”-;s]: R L '

(Emph351s suppl:ed)

'7'f::Th:s sTaTemen? brief Though :+ 15, prov:ded an over-vuew of the -

::c-?he award of damages of The na#ure clalmed - The pr:nc1ple had
' opera+ed on ?he basss of "proper?y o+her Than ?he very oroper?y which
-'gave rise To ?he daﬁger of physcca[ damage concerned" Smpisci% in

'cfi_Lord Brandon s sfafemenf IS an apprec:afuon Thaf |nheren? in.

Juntor Books clasm There zs The eiemenf of damage To proper1y bUT

h_h:nof proper*y such as had prev;ousiy bcen recognlsed as essenTial To '

fﬂ:found a cia:mo; Indeed The severai cases csT“dibY Lord DennlngA MR

';.;n Spar?an STeeE s?ood on; ?he ba"i'confended for by Lord Brandoncf

"-.Since ?haf was ?he rccogn;sed baSts for susfa:nlng a ctatm for economlc

:floss, fhe quesf;on arases as To now The maJorl?y of The CourT based

7|+s conciu51on.

Per Lord Fraser of Tu[lybelfon aT p 533 —_gﬁ;jlf:h.
| jzf;“The presenf case seems: To me To fall
S we Ll within !smifs already recogn!sed
ey pranc:ple for this Type of claam,

S e*_and | would decide’ Thls appea( sfrncf!y
. "--'.::_.5_'..0“ ‘1' O"m faCTS i :
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Lord Russel| of Killowen in stating his agreement with
Lord Fraser of Tuliybélfdn”aﬁd“tofdecski]i'Séid'aT7p 534 -

"| agree w|+h Them and WITh Thear conclusnon
that this appeal fails. Inomy. respecffut
opinion the'view of my noble and’ learned
friend, Lord Branden of Oakbroock,
unnecessarily confines. the: relevanf pr;ncrples
of delict to- exclude cases of- such immedtaTe
prox;mafy as The presenT W SRR

Lord Ke:Tn of Klnkﬂl afTer sfaTlng +hat fhere eXIsfed between
the parTties such’ proxsm;Ty of retafionshlp w:?hfn The Donoghue v
Stevenson prsnc;pie pu? The pos:Tnon +hus aT p 535 -f; f-

¥So in The presen+ case i ‘an of oplnion"
that the appeliants in the laying of the
floor owed fTo the respondents a duty fo
take reasonable care fo avoid acfs or
omissions which +he y outh +o have Known
would be likely to cause the respondenfs,_

" not oniy physical damage “to person or '
property,  but also pure . economic loss.
Economic loss would be causad to the
respondents if the condition of the floor,
in The course of its normal life, came to
be such as to prevent the respondenis
from carrying out ordinary production
processes on it, or, short of that, fo
cause’ the producf:on process fo be more
‘costly Than. it would otherwise have been.
In that”situation the respondents would
have been enfitled to recover from the

' appe!Iah+s'exﬁendi+ure“incurred“in'
relaying the filoor so as to. avert or |
mitigate +heir loss. The real question
in the appea! as | see it, 1s whether the
respondents? averments’ reveal such a o
state of affajrs as, under the principles
I have outlined, gives them a complete
right of action, 1 am of opnnnon that
they have relevantly averred a duty of
care owad fo them by the appel lants,
though | think their averments in this
respect might have been more. precise and
better related to the true legal position.’

Acknowledging, howevef}‘thT'his 9¢ﬁ¢Iu§iénfwas:based'0ﬂ a "somewhat
narrow ground” he declined any Tempféffgﬁrﬁfd'adﬁahcé:%ﬁe frontiers
of the law of negligence upon the broad lines favoured by certain of
your Lordships"”. Then he stated biuntly much akin to Lord Brandon's

viow:-



':fraThmr Than of po![cy u.

'71]—220f¥f;i~‘-

e .;Q;Q,.,,.....l am unaole To regard

- the. deterioration of +he floor:ng whlch
Cois aileged in.this case as being. damage
- to the responden'rsi property such as to

give riseto a tiabiisfy falling'directly

© within the pr:nc;p[c of. Donoghue v.-Stevenson
(1932} AC. 562, The flooring had an L
. inherent’ 4efecf in itifrom “the' start. The

,“_':apchEan+s did: noT in any. sense cons;sfenT .
Cewithothe. ordinary use of language’ or: Friy

- contemplated by the majority in

Donoghug' v Sfcvenson damaga The responden?s

':_propﬂrTV e

c_quesfxon of .hc relevan+ damage +o properfy°-~wff

.early in h}S socech aT p 539b n_ﬁ,vp.:;_

' T"My Lords,'aifhough Pt cannoT be denled

Titf”?haf policy. considerations have from.

“time o time been allowed . to play their
part-in the TorT of. neglagence since :T_

ppp.flrST developed as it were in its own: _
~right in tThe course of the last cenTury, L

ooyets foday i ?h!nk its: scope is . best .
.- determined.by cons;dera?;ons of prlnc;p!e .

Cerfaxn feaTures o: Lord Rosklil?s speech would indlcaTe Thaf h

'-|n+ended ?o proceed beyond rocogntsed fronfaers’_yp fi_ff

'*;"'f ) AT page 537F e

The appeal rasses a qpesfaon of
fundamenfai :mpor?ance in: the: law _
of. daiscT as wetl as. of neo!tgence,_”

. (b) AT pagc 537H-~-j
| . .There was. no. auThor:Ty wh;ch showed
'__ conctus:veiy fhe roofe_to_pecfaken

( ) AT pagp 5395 |
| .,.;.”yef Today E Thlnk |+s scope N

- (referring to the fort of negligence)
is best determined.by considerations

Peculrarly, 'E'hereforey aiThough he concurred un fhw d:Sm:;sai of the -

".appcai becausn ?he avermenfs were relevanf he dzd nof agrce on The

Lord ROCkIEl s tS The more amp!e of The speeches and earned
:'ﬂfhe endorsemenT of Lords Fraser of Tullybelfon and Qusseli cf Killowen.

.pptndicaf|ng The course he proposed To adop+ he had ?his To say falriy

2
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of principfe raThef-Thanrbf'policy”;?
(d). At page 5458 .
';;There is no phys;cal damage 1o The.
flooring in the sense.that that .

-, phrase was used in Dutton, Batty, .
o §9ﬂEﬂ_and some of The other cases..: -

Then having identified The: etghT feaTures on:- whsch he sald a
“suff|CIen+ relaflonship of prox&m!Ty" resTed and flndinq nofh;ng o
res+r1c+ the duty-of care as :nftmafed by Lord Wsiberforce in Anns v

Merton London Borough Council (1978) AC 728 he concluded:-

| sege no reason why whaT was ca!!ed
during the argument 'damage To pocket"
simpliciter should be disallowed when
"damage to the pocket™ coupled with -
physica! damage has hitherto always

-~ been-allowed. | do-not-think:that this
development, if development |+ be, will
fead fo- unToward consequences.’

¥ this reasoning was meant fo point the way: into uncharted ferritory
it has so far failed of its purpose. The ;ud|clat reluctance To

respand to lLord Rosk:!t?s sTemulus was p0|n+ed out: by Banqham, Ld in

Simaan v Pilkington Glass (supra) when at p 7 he said concerntng

Junior Books:-

"Piasnly Thls decision contained wl?htn
i+ the seeds of a major-.development of.

the law of negligente Javeesincves se e

1+ remained to be seen whether Those seeds
would be encouraged or permitted to-
germinate. The clear frend of authority
since Junior Books has:indicated, that for
the time being at most, ?hey will not."

I+ would seem Therefore ThaT The defec+ in The flooring has
been interpreted as: suffrc:enT damage, novel ?hough that be, To
attract the app!lcaflon of time~ honoured aufhorlfy, Though it is
doubtful whether sgch an inferpre?at|on accorded-wofh the intention of

Lord Roskili.
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5_35 Reference To a few cases dec3ded stnce Junlor Books w:!l

...sufface ?o demonsfra?e wheTher Tha+ case has been regarded as hav:ng

- .the efreetmconfended for“ y}ThefappeltanTs;¢n The 1nsfanf appeal

”:.[n Candlewood Nav;gafion Corp L?d v MiTsuu OSK Lsnes Lfd

The Mlneral TransporTer +he 1barak| Maru (1985) 2 Ali ER 935 (1986)
.-_AC E (1985) 3 wLR SBT The quesf;on was ?he enf&flemen? of fhe"
':_pialnfrffATO sue for: damaoe To cargo WhiCh occurred af a Tlme when

it dld noT have possessory T:Tle Toifhe goods Juntor Books was

- cons;derec and +h:s 15 wha? Lord Fraser o*c Tu!leybel#on who was a

']Emember of The Cour+ ln 1unior Books had To say of“he case:aT p. 945;-

”-;'“Tha. case may be regarded as hav
ex.ended The scope of dufy somewhaT
L diFeCTIOﬂ of recogn|31ng a’ f:?le To R
.osue in @ par?y who.'suffered economtc ;“U"
" loss because his: conTracT with the '.,_ag
- victim of the wrong was rendered’ Iess ro
'-:proflfabie or unprof:Table'" ;[ﬁf_f?e_j.l”

: ;Thts is cerfatn&y nor a v&ew in favour of The recovery of eeonomlc
- Eoss 5|mpl|czfer Referrlng To The Candlewood case :n husrhead v

-”_Indusfrlai Tank SpeCIafafaes LTd and ofhers (7985) 3 A!I tQ 705 a

-case deaitng WITh llabillfy Tor phys:cal damage resuiflng {n economic

!oss, Rooer+ Goff LJ sasd ar p f15 referrzng To JJnsor Books -

"Faced w:?h These dsz;cu!f:es it IS,- -jsag«eﬁpuff“”"
Vi think, . safest for fhis Court to freat.
Junior Books as-a case in- which on its”
. particular facts, fhere was consxdered
- To be such a very: close~re!a+;onsh|p
:;’befween the: par+|es that the defenders
. could, 1f the facts pleaded. were’ preved
.~5.hbe heid I:able to. the pursuers " L

(Empha51s suppuled)

And Then referr:ng To Lord Fraser s Trearmenf of Jun;or Books in:

. Candiewood he sa!d-— p 715 “:*L”xj#f'ii

 :'”Lord Fraser, who Ge!fvered ?he advcce,;
: appears tor have treated” Junior'Books as
- @ decision of Limited applicaflon.™
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Again, no break-away;frcm the hold of autherities is accorded. .

Junicr Books. Of even greafer inferest is Lord Brandon's encounter

with Junijor Books in Leagh & Sallivan Ltd v Aitakmon Shipping Co LTd

(1986) 2 All ER 145 where what was in.issue was fhe entitiement to
sue for damage .fo goods at a time when the plaintiff was not in.
possession of title to the goods. Of the case he said at p. 155:- .

“"That was a case in which it was held.
by a majority of your Lordships' House

~that, when a nominated sub~confractor
was employed by a head contractor under

~ the standard form of RIBA building
contract, the sub- contractor was not only
under a centractual obligation to the
head contractor, under the sub-contract
between them, noT To lay 2 defective )
factory’ f!oor, but also owed & duty of
care in fort to the building owner not’
to do so and Thercby cause economic .
foss. The decision is of nc direct
help to the buyers in the present case
for the plaintiffs who were held to
have a good cause in negligence in
respect of a defective floor were the
iegal owners of it."

There appears 1c.be a tacit acceptance here of a. finding by the
majority that there was damage, though in the manner peculiar to the .
case, to the floor at a time when the plaintiffs owned the floor, ..

Finally, in Greater Nottingham Co-operative Society Ltd v

Cementation Piling & Foundafions t+d and oThers_(Times Law Report

28.3.88) C.A. (Purchas wooif and Mann LJJ) :T was he!d that -

it would no? be in accordance wsTh _
present policy to exfend Junior Books
rather than to res+r1c+ it.

We say, therefore, that since +he parTies'had'deiimiTed:Thefr obligations
in contract to the extent of cccosing Tﬁe.écvéfniﬁg Iaﬁ; 1.¢. the law

of the District of Columbia, it is imperﬁiséfb!e that one such party
who has so timited his rights and obligations éhouid now be able to
extend the obligations of the other party by suing in tort.- Further,

it is our considered opinion, consonant with the weight of the
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:;aufhorzfles Thaf where There rs no a!!egaf:on of physical damage to

properTy or person an allegaf;on whsch sounds on!y 1n econom|c ioss
r_cannof supporT a cause of acf:on 1n TorT
For These reasons tf wou!d be fuTuIe To permtf an. amendmen?

-To the Qafence tn The sns?anf Case where The al!egaf;on |5 of economic

'_!oss s:mpiuc;Ter

ROWE, Pie

-1 agree, -

CAMPBELL, J.Ai:- .
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