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IN THE SUPHREME COURT OF JUDICATURE OF JAMAICA

IN COMMON LAW

SUIT NC. C.L.1938/L052

BETWELN GAKY LAWREWCE PLAINTIFF
Anlb LOREEN LLEWELYN DEFENDANT

Anthony Fearsca for Plaintiff instructed by Playfsir, Junoxr and Pearscn.

Christopihier Samuds for Defendant; lastructed by Fiper & Ssmuda.

Heard: April 2, 3. & and June 18, 1532,

This matter cawe before mwe for assessment of damages for
neglizence arisiog oub of & moﬁer vehicle accident involving the wmotor
car in which the plaintiff was a back seat passanger and a motor car owmed
by deflendant.

The pluintiff testified that at about 7:30 p.w. on the
Gth of May, 1986, he boarded a motor car at the Texaco Service Statioca ia v
Ocho Rios, S5t. #nn, to go to 5t. Aun's Bay. ©On the way something happenid
and he aext found nimself io the St. Ann’s fay Hespital in a bed. He did
not inow elither dat- or time. e was treatwd by Nr. Wilson and hie get a
report that he speut seventeeu days in thav hogpiltal. He had bandage over

¥
his head on the righi zide, strap on his right kuee and right forearm.

At the fiwme of his injury he was carning $200.00 as a woodworker
and was ubsent from his workplace ior three wmonths during which time he was
not paid his salary.

Le could not sicep at nights ag & result of pains in his head.
ke could unot think straight, could not find hils wsy about. Soweonc had ko
take himg could not vemember anyone, could not rememher namcs. The pains
in his head lasted three to four days sometimes. Even as he gave evidenco

he still suffered hezdaches,
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tle recalied while in hospital paying 2 hospital bill for
§250.00. de alsc vaid $50.00 for a medical veport and $46.00 for medication.
e also paild $1000.0V for another medical repoxt frow Dr. Johia Hall.

Hince his veturn to work he discovared that nie lost things easily
ke can't remember where he put things. He forget things that he goes to
borrow. Because of this memory loss he is sometimes referred to by his
workmates «s a maduah. He was now having slewping problem. Where formerly

he slept from 10.00 p.w. to

L

;00 a.we he wao aow going to bed at 7:00 p.ouis
and sleeping to & or 7.UY a.m. He could not copo with the amount of work
he did before,

The plaintiff pove details of test that Dr. dall did as also
other test on him by r. Randolph Cheeks 2t the roguest of the defendant.

Under croéSmcxamination the plaintiff said he recalled telling
Br. Cheeks he suffered from headaches but nuver usca the words “pounding”
or “severe', ie did not recall telling the Doctor that "the headaches are
@ild and du oot really bother me.” He had sesn Dr. Cheeks report but
disagreed with it. nAe had also seen Dr. Hall'’s report and apreed with it
that his short term wmemory was good.

He had returned to work after the accident either in 3eptember 1988
or early July. "The evidence which I gave as to absence from work iz what

ry mother and employer told me.” He denled twlling Dr. Cheeks that he
was able to parform work as before accident., %o did not recall being takun
to the hospital. Apzart from what he was teld ne did not remember about
his stay at the hospital. He did return for trastment but can't say when
and how many tises. i had seen on a file thev it was Dr. Wilson who
treated him. He did uot recall being treatud in hospital by docters and
nurscs. e did not recali his wother or auyone cise visiclng him in the
hospital. it was the day that he was golng hows that "I came to myself
and rébognised then that I was going home from a hospital.”™

When he veturned to work he was aot zllowed around a wmachine.
fie had to learn again some of the things ha learnt before, but had not
reached back to tho standard he was before the accident. He did not rucall
telling the court the day before that at the hospital he had on a bandage:
oi: his head, or on hiz elbow,or that he told »r. itall that he had a

laceration on hig head, or right forwaru or saviral scratches on his legs.



AL the wnd of the cross—examinaiicn, by consent; the medical
reports of Dr. Mall doted 28tch xay, 1990 aad Dr. Cheeks dated 28th January,
and the Consumer Yrice Indices for January 1497 were admitted as exhibics
1~3. This closed thz plaintiff’s case.

Mr. Samoeds announced then that the defendant did not propose

calling any witnese snd rested the case for the defence

From test cavvied out by L.

on the plaintiff in #ay,
1990, he found thas his short term wemory was pood. bBis report furthor

states. -

“The uleveascund echoscan of the vrain dose in our clinic showed

a narmal disposition of the intracranial structures, therebpy
excludiig = subdural haeaatoma.

There wove 3 significant scars 1) a curvilinear scar about

4% long located over the right frento-tumporal area of the
scalp zad just within the hair 1w 2) 4% lineay scar

on the postericr surface of the 11gh£ ﬁa :a¥in, running

along the vidge of the ulnar bone 3) a 23" transverse scar
transectiing scar nuuber £.

Despite the overl wnormality of the neurological findings and
the ultrasound scan of the braip ihe history of post
trauvuailc beodaches 1s unassailavic. Further & protracted
period of rotroprade amnesia in the &t Ann's Bay Hospital
undarﬁaro 8 the severicy of the sericus head injury
ustained. The post-traumatic headaches exist ver se, and
w1ll ﬁlnd a further self-pwpetuating wachaaism in the
post-tramnasic neuritis of the right furiculo-temporal
werve ong the right Supraocrdital ko brauches dawaged
in scar, auwbeyr I, described eariacr. une also has a
Depregsion noeding treatment.

in addition closed bead injuries of thils nature are a known
precursor ol post- traumatlc erpilepsy in 5104 of cases,
premature slzheimer's dementia and pramature Parkinson's
disezse {zbasing palsy) in 2 smalier puercentage. These

are very disacling and liie~threats discases, which
would adversely affect the prosps &4 young man at

the work plecs and in the communiiy,

Ur. randoiph Cheeks, a consultaat Hoeurosurgeon saw the plaintiff

on the 20th of Febr

ary, 1992, 0On exawination zhne plaintiff did not scom
depressed. Un umewory fuaction he was assess.d g showing definate

Al

deficiency in recowe memory function. This apsessed at about thirty

five percent of recent memory functlon whicn is rated at twenty percent
of the whole wmaa, DUr. Checks concluded his report thus. -

(1) ¥r. Lowrence appearg to have suffired a blunt head
injury wich right freuto--temporal iwmpaci of sutficient
sovarity to render him uncomgeicas. Hw has pboth
retrograde end posh traumabic awesia indicative of
& sovero concussion which corvesyonds with his
inabilicy to recall much of kds hooplral stay.
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Tre site of his head indicstes tiuat the lmpact was
focused over the right fromval and temporal lobes
resulting in injury to the memory apparatus in the
tewiporal lobe, and the clinically svident distuvbance
of womory. His judgment, insizbi personality and
reasonlig ability arc unaffected, but the processing

new Informatioun, dependent zs it is on the ability
to stere and recall new data, would be impaired, He
is thus able to retun to his old job and perform at
2. sccident level because new skills are not

1l risk £ ¢pilepsy

L ois six years since

have occurred thus far,
the risnk is assessed at betwewn oue and two persent
RO

(3) t frow the epilepsy risk it is very unlikcoly that

w20 sufier from aay ochor complication ian the

tutare arising out of this single apisode of head

lojury six years ago.
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of the plaintiff established that he had a defoectlve and faulcy memory.

Ho matter how swall che risk of epilepsy wae tha court should have regard

and give cifect to iL

Litw o

The spocial deuwages pleaded have b

fue

AT

proved Bmd on the question

i1

of geucral dawases vwuforred co Court of Appesl docisien inm 1CCA No. 50/9C

Bluck v, Shelal

where in July 1591, the CTourt 04 Appesl made 2w

award of $i06 GOV .00,  he viowed the injuries in

the instanc case as wmors

serious than thoe citaed cage. de also cited the case of Showder v. Walters

at page 1 of Volume 3 of Mrs. Khan's woris aud suggested that an amount
betwaen $200,000.00 o $300,000.00 would be appropriate for pailn and
suffering ond loss oi :usenities.

Mr. Samuds for the defondant subndl

«d& (i) That che plaintiff was
not a witnuss of truth {(ii) the claim for ciotional apd mental trauwsa had
not been sufiicicntiy established. (1ii1) The svaluation of the plainiiff
a5 given in the umedical reports was based op information and date gilven

by the plaintiff biwself and such evaluation cacnot be verified.

(iv) There wers conflicts in che medical reports.

{(v) That becauss of the recency of Dr. {heecks roport it should be preferrvrad.

He pointed out that the plaintiff had failed to call any witness
o support his claim of wmemory loss, which would give the court a basis for

making & judgnent wheebsy it was critical or mild or inmsignificant.

or the plaintiff surnicrad that the cross-—examinsavion



No evidence of auy difficulty with his prescut joint-venture business
there was no plcading of depression; loss of wmemory or unconsciousness.

His faultering io the serial sevens test could

2 been contrived knowing

or through deficient education.

On the questlon of Special Vamages iy . Samuda submitced that
there was no evidence to enable the court te find that the plaintiff did
not work for three wontiis « having regard to injury suffercd he suggestud

o#e month &s reascusble. The loss of cloihing is mot sufficiertly proved

as alsu cost or umedical report.

On tiee guestion of General Dawapwg,. te was of the view that
case of Black (suprn) was much mare serious and thet the fosteit cese would
have attracted o oward of between $25,000.00 to $35,000.00 if court
accepts that there is an lspairwent of memory. If this court rejuct tnat
mewery impceirament is proved all would be left is laceration for which an

g

award of §L14,U00.08 would be appropriate.

tir. Sauuds referred to the case of $/L 8 397/84 tiarry Sobaraw v.

Suptewber, 1931,

1t wus his opinion that the evidenes was wanting in so far as
the allegacions of japzirment and the atteudsnv problems of which the
plaineiff complained. "nconscicusness for 17 davs §s an alarming medical
feet. The est ecao examination was pormal. Tncomsciousnzss for a loug
period would suggest

brain damage which would show up on the cat scan.,

Uther cases refzrrod to were Ivan Tulloch v, Gsso Standard 0il - Lhuas

Volume 3 pag.

Bylvester Chavltor v. Buper Star Bus Cospany & others

Kihans Voluire 3 vage 144,

Mr., Sanwds gald that the injuries in the Showder case wete

far wore sarious #l vie lnstant cnse and fnerciore irrelevanc.
fir. Pearsow in reply applied for zod was granted an amendument

of the Statemcut of Claim to include under particulars of injuries

unconsciousness and ‘insomnin’.



Conclusions

On the plaintifif's own adwissior, all the evidence he gave of
injuries he received, time ﬁe spent in hospital and timelﬁe abgent fron
work, were hearsay. He remembers mothing aboutb the accldent, save that
tie recalls the day hisz mother took him from the hospital.
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V. Goulbourne 5

In the ease of United Dairy Farmern
Carberry J.A. suid

“husrds must be based on evidence. & plaintiff s.cking

to swcure av award for any of thw racopnised heads cof
damage wust cifer such evidence dirvected to that head.,
however tuauous it may be. In maaing cwards the courts

do their beue to weasure the incowgichensible or the
immeasurabls (e.g. pain and suffeviog or loss of amenitcles)

is a stage at which this cudg and shoeer

speculation beygius

but there is

The plaietiff cailed no other wituess to support his claim and
medical reports tendersd by consent were 211 the court had to determin:
what were the Injurizg and the extent of thoze injuries., These are two

vr. dall saw the plaintiif ian day 1990 while

eminént; aeurolog:

K

Dr. wheeks saw him in February 19YZ. They both rvased thedir reports on
information supplied to thew by the plaintiff hiwself. The reporis are
in conflict in sevaer:l aruas.

voth Loctors found a healed scar to vight side of his head which
coniirms that be did have an head injury and I so zZind. I understand boin

Doctors to be sayiiy, ¢ long stey in the hospitsi wos indicative of a severs

head iujury. vut bis aistory of a 17 way stny i the hospital nas not .

supported ~ alsu ne support that during his sts7 in hospital he was

suffering frouw & loss of memory and only tame ve himself when he was baing
taken home.

Against the background of Dr. dall’s finding that the plaintiffi’s
short terw memery was zood, how can this be reconcilud with Dr. Choeks’
finding of 2 35% deficiency in recent memory fuuncition. The plaintiff whilc
giving evidence had nw difficulty in naswering guestions as to what he had
for lunch the day beforu, the costs, how he travalled to court; how ne
travelled to sec Ur, Cheeks and the costs and wihw uccompaniced him. e
also gave clear ovideace of the amount he claiwed for the various items

under particulars for special damages.
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As counsel for the defendsnt ha

¢/}

suggested it may be that the

plaintiff, knowiug

ne was coming to court soon and knowing that Dr. Cheeks®
report was requestad Ly the defendant, he delibzrately contrived to put on

2 poor show. Dr. Cheeis concluded his reports that it was very unlikely

that he will suffer tor eny complication in the luture apart from a 1-2%

Torning o the particulars of injuries pleaded I find thut thore
1s evidence o cuppory the claim for (1) emotional und mental trauns,

(ii) laceration =2 the

cight frontel regicm of the head (left pleaded)

(111) laceration ¢f wie 1ight hand {(left pleadon

The claim for Terminal Insownia nas 1ol been supported. Indeed
itls evidence wus o thn effect that he was slseploy for longer hours than
before the accident  There is alsce no support for his clgim for unconsciocus—
ness. uis final claim for retrograde and pont traumatic amnesia has support
frow both doctors wnd is accepted as proved.

Jnder Specinl Dmmages I award the amcunt of $346.00 as cleimed for
hospital expenses wad che sum of 420,00 for itews lost vnd §1,000.00 for
cost of wedical yepore. The claim for 2 monuis foss of lmcome has not been
proved. However; he had an head injury for which he was hospitalised. =

could uave lost incao

for a period. I award & wr

T
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$200.00 ~ 300G, U0
pexr week,

On the guestion of General Damages, & will be relying on Dr. Cheeks
repori as it is the wors recent in o far 2s the likelihood of epilepsy iu
concerned. Yhis I figd is now so rewote thoaé wo award is being wmade ts cover
tiat unlikely event,

The cases qguoted by both Attorncys are far wore serious than the

iastant case. The closest © can find is one [ assessed on the

29th of January, 1991. C/L 5017/89 ~ Donaid Homry v. Kobinson's Car Remtals

& Another. Ther: the plaintiff suffered a biunt head injury resulting in
cerebral concussion. A-rays suggested he had a closed underpressed fracture

of the right frount:l boue. He had head pains £or one wonth and bouts of aumesia.
He spent ten days im the University Hospival. ¥ie was fully recovered afier

6 weeks. For paiu zna suffering I awirded bim $2L,000.00. 1a todays .aoney
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this is equivalent tao about $50,000.00. Ir is aspparent frum the medical

reports and from iiis cvidence that he still guffers from headaches and

an incr.ase ig ok the avouve sum to $OU ULU. 00 due to this prolongad

sufferivg from berdaches.

‘Lo awsioes wiil therefore be au

Speelal caung«ss $2,560.50 with intereet ¢ three percent (34}
from 4ch May 1%ie ©o Loday
Generzl aomgpes- $u0,000.00 with diatercst @ three perceant (2%

from dote of seovice of writ to today.

Costs o tos plaintiff to be agreed or taxed.
& b




