IN THE SUPREME COURT OF JUDICATURE OF JAMATCA
IN RQUITY
SUIT ¥C. E. 18 OF 1951

IN THE MATTER OF THE CONTRACTCR-GENERAL
ACQT

A N D
IN THE MATTEE OF monitering projects and

-
contracte in The Ministry cof Construction
{(Works),

BETWEEN JORY LAWRENCE PLAINTIFY
A N D THE MINISTRY OF

CONSTHUCTION {WORKS) FIRST DEFENDANT
A W B ATTORMEY GENERAL SECOND DEFENDANT

Dr. Lloyd Barmett and Mr. Darzick McKoy for the Plaintiff.

Messrs. Douglas Leys and David Johnson for the second Defendant.

HEARD IN CHAMBERS: &TH AWD 7TH JUNE, i991.

CORAM: COURTENAY CRR, J. ,
The Flaintiff John Lawrence is the Acting Contractor-Genarzl. He |

sesks by this originating summons a determinmation by the Court of the

following guestions

"Whether the Contractor-Ceneral is empowaraed by the
Contractor=General Act o monitor the pre-contract
stages of government comtracts and/or o cbiain
information from public bedies relating to the
pra-~contyvact stages of the award of such contracts.”n
. A *
The functions of the Contractor~General are set cut in the Contractor—

General Act, Section 4 of which reads as follows:

“4.-(1; Subject to the provisions of this Act, it
shall be the function of a Contractor-{emeral, on
behalf of Pariiament -

(a} ¢o monitor the award and the implemen“ation

T government contracts with a viaw to

enaguring that -~

=)

~

1} suvch contracts are awardoed impartially
and on marit;

{ii} the circumstances in which each

contract is awarded or, as the casse
may be, terminated, do not involvs



" impropriety or irregularitys

{iif) without prejudice to the funetions
of any public body in relation to
any contrzet, the implementation of
zach such contract conforms to the
terme tharecf; and

{(b) o monitor the grant; issue, suspension or
ravocation of any preseribed licence, with
& view to ensuring that the circumstancas
of such grant, issue, suspansion 0¥ revo-
cation do net involve impropriety or
irregularity and, where appropriate,; Lo
examine whether such licence is used in
accordancs with the terms and conditions
theraof,

{2} For the purposz of ths digcharge of his functions
under this Aet a Contractor-Cenaral shall bz entitled -

{a) to be zdvised of the award and, whore appli-
eable; the variation of any government
contract by the public body responsible for
su¢h contract;

(b} subject to pection 18; to have access to all
books, records, documents, stores or other
property belonging to govermment, whether in
the possession of any officer of a publie
body or a contractor or amy other persong

{c} &0 have access o any premigas or location
where work on a govermment contract has been,
iz baing or is to be carrisd gut;

{(d) tc have aceess to all books, records, documents
or other property used in conneection with the
grant, issue, suspension or revocation of any
prescribed licence whether in the possession
of any public officer or any other persong

{(2) to have aseass to any premisas or location
where he has reason to belisve that any such
books, records, documents or other property as

- are referred in paragraph (d) or any property
which is the subject of a presecribed licence,
may be found:

I ]

(£} to enter any premises cccupied by any person in
order to make such enquirice or to inspect such
document, record or property as he considers
necessary to any matter belng investigated by
hims and

{8) without prejudice to the provisions of section
18 znd 19, to retain any such document, racord
or other property referrad fo in paragraph (£).

(3) For the purposes of subsection (2) the Contractor-
General shall have power to require any public body to
furnish in such manner and at such times as may be
apecifiad by the Contractor~General, information with
regard o the award of any contract and such other infor—
mation in relation thereto as the Contracter—General
considsrs des o



L

"(4) For the purposes of paragraphs () and (=)
of subsection {I) the Contractor-Genmersl shall
have poweyr fo rveguire any public officer oy any
other versen to furnish in such manner and at
such times oz wmay be specified by the Conizastor-

“ormation with ragard to the granz,

g

dq!‘-

2.

Genaral, 4in!

issue, suspension or revoeaticn of any prasoribed
licence asd such cther dnformation in relzfion
thereto as the Contracior-General nonsidsers

desirable ¥

'\ f["l
-

!‘

In his affidavis im support of thic summons the Plaintisf astates
fhat the First Defendant ie the Minister vaspongible fov tha Ministry of
CSoustruction {Works) which is 2 minis try, department ov agency of government
and as guch is a public body within the meandng of the Contractor-General
ALE,

The circumstances whick prompted the filing of ihis summons are that

the Plaintiff in his capacity as Contractor-Gemeral wrote to the Permanent

©F

Secretary in the Miniptry of Construction (Works) requesting a 1listing of
all projecte plonnad and being executed by the Ministry and involving the

award of conbract Be

59

His request mel with the response thst the Minietyy is not legally
obligated to provids such informetion to the Contractor-General prior %o

the eward of a contvact and this positicn is supported by an opinion of the

+

Attorney-Gsneral - an opinion which the plaintiff exhibited in the affidavit

In keening with a netice of Froliminary CObjection, Mr. Leys sought to

argus Lwo preliminary podiny as follows
"i. That the Ylaintiff John Lawrencs has no Locus
standi to present and maintailn the actio ons

Z2. That the zction against the Firvst Defandant be
struek oui as the First Defendant ig not au
entity known to law,”
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Laya® arguing the

second point on the bagis that no appearance had been filed by che First
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e behalf of someons whom

I upheid Dr. Barpeti's objection and so Mr. Lays confined himself.
at that stape, Lo the firare int
= av Sl-ugt-g 2 Che e 8 PG.—.’:’. o

Hr. Leye submittnd thap the matter though filad by the Plaintiff in



his own name affecited the offilce oI Contractor-Genaral, which being a

X

commission of Parliament, is a public office, Hence herz can be no
private right of the Contpractor-General., if he is seeking a declaration
concerning his cffice.

He further suggested that the scheme of the Azt shows that the

functions of the Contractor—Ueneral are carefully aircomscribed by Parlia-

went: he acts on behalf of Parliament and is vequized to waport 1o Parlia-

m

ment after conducting investigations on behalf of Parliament.

Mr. Leys fuvther argund that there i3 no provisior in the Contxactor-
General Act making the Contractor-General a juridiecal persom? the provisions
were go circumscribed that no such intentlon express or dmpiied could be
gieaned from the Act. Hence, if the Contractor-General seeks to bring an
action as a public body enforeing a public right, he wmusi de so by a rslator
actiony and sinc2 he bad not done so, the action cannct be maintained in its
presant form.

Dr. Barnsit avgued that z discussion of relafor actions waes irrelevant
in that such aections are concerned with an individusl having no special
intevest in seeking to assert a public right; and thersin lay the fundamental
distinctiqn between suchk cases and the instant proceedimgso

In support of the 9ropaéiticn that the Plaintiff did have loéus gstandi
he put forward the following points:

The Plaintiff is the only person wath the statutory right to erercise
the powers conferved on the Contractor-Ceneral by the Contractor-General Act.
There was no absence of special interest on the part of the Plaintiff. iIn
fact, the office of Contractox-General was estabiighed ou the basis that it
must be independent, and thersfore it would De inconsistent with the purpose
of the Statute ro say that ir orxder te have his rights defined, the plaintifif
must seek the consent of the Attornmey Gemeval. Any government could then
eagilygtultify znd nullify the office.

1 agreed with the submissions of Dr. Barnett and held that the Plaintiff

did have locus standi in that he was the only person smpowersd to exercise the

functione of the Contrsctor-Geasral; he therefore had a special interest in



f‘

having the declaration sought in that the affidavit clearly showed a
dispute between the Plaintiff and the Defendants as 2o the scope of his
powers.

Before dealing with the relief sought in the summons, I wish to
point out that at the eloss of the argumantse on the substantive isgue,

Mr, Leys sought to enter an appearance on behalf of the Firet Defendant

and to argue the second veint In his Notice of Preliminary Objection. I
refused to give him leave to do so on the basis that the reason cffered

for his failure to do so was insufficient,

On the substantive lesue, Dr. Barnett submitted that the functions
of the Contractor-General were couched in very broad terms, and he pointed
to Section 4. to substantiare this. Thue the Contractor-General was by
section 4 (2) enmtitled to be advised of ar award, or the variation of a
government contract, to have access to premises where a government contract
is belng carried oui, and may retain documents relating to an award, and so
on. In particular, he reminded the Court that by Sections 4(3) and 4(4)
the Contractor-Gemeral may regquire amy public body to furnish to him at
such times and in such manner as he may direct information with regard to
the award of any contract (Beccion 4(3)) or the grant, issue, suspension
Or revocation of any prescribed licence (Section 4{4)}°'

Dr. Barneft suggasted that one of the central igsves in this matter

is whether the Contractor-Gemeral has & merely ex post falto reviewing role

or whether he has =2 moniteriag role,
Dr. Barnett alsc maintained that two factors which appear in the Act
re of significances
(1} The fact tha: 3ection 3(1) comstitutes the Contractor-General
as a Commission of Parliament and
(1i) that Section 4{1}(2) provides thar the Contractor~-General to

mouitor the award and implementation of eontracts “with a view ¢

ensuring” a mumber of objectives. (italics mine)
He argued that this is more so in view of the constitutional position

of ministers who exercise executive authority and are members of the Cabinet



which is the principal zourcs of policy and which exercices a general
control of government, inciudlng the award of contracts and expendituars
of larpe sums of money. Thevefore, the Contractor-Genaral is an instrument
ereated by Parliament %o make more effective the anawerability of the
2Xecutive walch is answerable to Pariiament.

Dz. Barnett also uoted that by Bections 15 and 16 the Statute gave
the Contractcr-General a wide discretion as to when lie carries out his
Investigacions,

He alsc submitied chat Section 4(1i) showed thas the wonitoring function
of the Contractor-General is a conti inuing and purposive ome. It is not meraly
to check whether government contracts have been properly awarded but to ensure

that they are awarded properly. Specifically, he haz = duty to menitor the

awards to ensure that sach contract iz awarded oy tarwminated without impro~
priaty or irregularity. The grammatical construction of these provisions

2s well as the nature of the mischief being sought to be remedied strongly
imply that the Contracior-Seneral is empowered to monltor pre-asward stages

of government contracts. le zdded that monliteoring involves warning, SUDEL~
viglon, as well as admonition,

Dr. Barnett vrged that the conpstruction suggested by him is that
construction which conducas ro ensuring the desired vesuit baced on the
language of the Statuie, but would also be appropriat if.one actad cn the
principle of comstruing the statute to avoid absurdiey. He also argued that
such censtruction hammonizes wich tha context and propcies in the fullest

manner the policy and objsct of the legislature. 24 diffeyent constiuction

0

would greatly curtail and even undermine the effectivensss of the office.
Mr. Levs for the 3zcond Defendant argued thut the maaning and intent

of the Statute can be gleaned from the Sratute itself and there was no need

to look at other principles of interpretation., He submitted that the words

conclusively vrecluded tha Contractor~General monitoring pre—contract stages

of government coptrac

(’J

or obtaining from public bodies information rela~

o

ting to the pre~coniract

373

toges of an award.

He suggested that the uwitimate source of the powes of the Contractor—

X
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General is Parliswent, on whose behalf he acts. His ultimate responsibility

Fis

s te Parliament, o whom he wmust report, Moreover, the Contractor-General

cannot prevent the executive frowm entering into a coufract. This last point

o

he suggested, was bovne cur by Section 29 which sets out the penaltiess for

2
obstructing the Contractor-Gensral, and by Section 2 which defines = "govern--
ment contra

contract® includes any licence, pevﬂit
neaszion or suthorisy issued by a pubs
reement enterved into by & gublia body for

g out of builiding or other works or for
the supply of any gocds or services.” (emphasis added)

Hr. Leys argued that ihe only logleal interpretation of Section 4 was

that it has only an ex posi facto effsct on awards, He submitted that

Sactdon 4(1){b) refers to somathing issved, not semething to be 4 izgued, and

that Sectiom 4(2) (a) which says that the Contractor General is entitied to
be advised of an award contemplates the existence of an award,
Mz, Leys also submirted that the definition of contractor in Section

Z and ths wording of Saction 4(2}(b) support the ex post facto theory. They

read as follows:

Section 2

" feontrastor’ means any person, firm or eutity with
whoa a pzb]fc body encers into any agreement for
the carrying out of any building or cther works,

e3

or foxr the zupply of any goods or services and
includes 2 person whe cavries out sugch works or
supplies such goods or servicas for or on behalf
of any public body pursuant to a licence ¢ permit
or other concaossion oy authority issued or granted
toc thal person by a public body3“

Section 4{23(b):

"For the purpess of the discharge of his functions
under thiz Ant 2 Contractor-General shall he
gniitlad -~

C}

(a)
- veevoroaso

(b} Subject to Section 1%, to have access to
all books, ref'ord.:9 documents, ctoves or
other property belonging to government,
whether in the possession of any officer
of 2 public body or a2 contractor or other
person:”

Mr. Leys alsc referred to Section 4{3) which empowars the Contractor-

General to request a publie body to furnish in such manner and at such times



- §

as he wmay specify, information with regard to the award of any countract

and such other information as he considers desirabla. He submitted that
both Sectiom 4{2)(b) and Ssetion 4£(3), "hinge on the reguivements that a
coptract has slready bsen ayvsryrded to a specified contryactor and that an
agreament has alrsady bLeso entered dnte; the latter provision is de enough
o entitle the Contracicr-Geueral to request informatdion pertaining to the
planning stage, that iz, after the contract has been awardsd”.

Ha also urged that it is the pravogative of the exscutive to award
a contract to whom they will.

I accept the arguments of Dr. Barnett that his interpretation is the
correct one, whethey loeokad at from the point of view of avoiding absurdity,
or that of znsuring the desired vesult based on the language used, or that
of carrying out the polisy and object of the legislarura.

I hold tha® the proper interpretation of the het is one which empowers
the Contractor-Genaral toc memiter the pre-contract stages of government
contracts and to obtain Information from public bodics prior to the award of
such contractz. I am of opinion that the ordinary meaning of the words of
the sfatute dn light 2f tha context and grammar suggest ne other interprei-

ation,
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advert to the meanings of a few of the

important words ussd in the Statutae. The Shorter Oxfoxd English Dictiecnary

duafines them as follows: -

Ty guarantse, To make certain,'

#Phat whiecli skands around or asurroundz, The stateof
surrounding and affacting an agent.”

"o guide oz 2 wmonitor, i.e., a senior pupil iﬁ a
schoel with special powers of keeping oxder.”

Pl

Casgell’s Modern Guide to Synonyms and Related Words at page 408 says this




"monitoring ie also the word used to des signate a kind of cbgervation or
suxrvelllance kept by a parson or by a camera™,
Finally, =y litile concise Oxford Dictionarv givee an interesting

t=h

meaning of the word monlior when used as 2 noun. I find this mesning most
appropriate and regard it as summing up the role of the Contractor-General.

it is this:

Ya lizard supposced to glve a warning of thu
approach of crocodiles”

To be effactive the Contractor-General musi be able to give a warning

before the event, He caunot monitor the award and implementation of govern-—

ment contracts, and the grant, idssue, suspensicn or revocation of prescribed
iicences in the manner veguired by the Statute unless he is enabled to be
privy to the pre-contrset stages of the award of government contracts before
they are granted,
I therefore nnswer the gquestion posed in the suamons,

"Whather the Contractor-General is empowered

by the Comitractor-General Act tc monitor the

pre-conivack 3?ages of government contracts

and/or to obtain imformation from publie

bodies relatieg to the pre-contract stagss
uch conftract’,

of the zward of
in the affirmative.
Declaration accordingly.

Covto to the Plaintiff fo be agreed or taxed.



