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LEE v. BROWX, v

a ¢.A.J.B. 182.

o . .
Trgspﬂa‘S—-V&Tldﬂl‘ and purchaoser—-Purchaser let into possession pending papment of
purchase mongy—,\fm;—payment—-—-Re-taking of possession by Vendor.

{1} In the absence of special agreement & purchaser let into possession be-
fore completion becomes a tenant ab will of the vendor by virtue of being so
let jnto pnssessionl-—not by virtue of the agreemin_t to purchase:

Nigon v. fichoerds (1982) Clark 95, applied..
Gray +.9Stanion (1855), § L3, Bx. 255, applied. _

(2) Dotil payment of the purchase money and/or completion of the purchase -
eny acts_done by the vendor inconsistent with the tenancy at will determines
it, and o action for trespass will lie against the vendor for euch acts:

Lysaght v. Edwards (1876), 2 Ch, 606, considered, . .
Turner v. Doe. d. Bennett {1842) ¢ M. & W., 843, applied.

ArpEsL from judgment of -Hunter, B.:)I.'Ola.rendon, awarding the

plaintifi-respendent dzmages for trespass. ‘
g Ce ‘ ' Appeal allowed—

Smith, K.C. for deféhdant-appellant. '
Manley, K.C. for plaintiff-respondent.
) . Cur adv. vulf.
1941, Juw. 2: The following judgment of the Court: .

{Sir Robert Furness, C.J.; Sherlock, J.A.; and Savary, J.) written
by the Chief Justice, was read by Sherlock, J.A.

“of the Courb written by Furness, C.J.

plaintifi's close at Smithville en the 12tk June, 1939, snd cut four
bunches of bananas. : .

On the case coming on for hearing the Resident Magistrate called .
on the defendant to state his defence as required by 3. 180 of Cap. 432, ©

and the following wota was made:

Srearock, J.A.: I have been asked to read the following judgment

This action was brought by the plaintiff-respondent for £2 dai;ijzi.géé, |
for trespass for that the defendant-appsilant had broken into’ tha .
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* ‘Plaintiff iailed to complete purchuse of pramises. There was
agreement of 8th Decernber, 1987, Tt was a term of the agreeraent
that if the Plsintiff did not pay the balance of £49 prompily on date
when same became fully due, the said 3r. and Mrs. Cyril Lee
(Plaintifi and his wife) were to forfeit their claim fo the said
property. . . '

Up to date this not completed, and Defendant retook possession,
If act of trespass £2 is fair damage. Submitted on terms of con-

. traet that this was end of matter, and Defendant was entitled to
o retake possession and did so.’ ] P .
" Plaintiff denies this:— B
. ‘Defendant refused to sign conveyance on l4th Mareh, 1938,
Agreement put in by consent and marked C.L.1. Mr. Clarke
(defendant’s sclicitor) does not agree thas words Reginald Brown were
on agresment. He admits that Plaintiff was put in possession at time
of agreement by Defendant. Defendant’s contention ig, I resume pos-
session on 9th March, 1938, and am now in possession, and was in
possession on 12th June, 1939. I did matters complained of on 12th
Juna, 1939, : ‘

~ Latter of 16th April, 1988, from Defendant to Plaintiff is admitted. '

Court rules onus on defendant, AMr. Clarke admits that it was duty
of vendor fo prepare title and presont ib.to pprcﬁ:‘_ser and thab
defendant did not prepare bitle or present one to Plaintiff. He agrees
this is' position in Jamaica bub says that onus was not on him and
plaintiff should begin. Court again rules that onus is on defendant.’’

The letter datzd the 16th April, 1938, was not pub in, but it is to
be gathered from other letters that on or about the 16th April the
deféndant was unwilling to complete the purchase for reasoms. other
than the failure of the plaintiff to pay the purchase money.

The parties to the so-ealled agreement dated the Sth December,
1987, were the plaintiff and his wife and the defendant and'his wife,
and, to carry the agreemsnt into effect, a drafi conveyanece was

. prepared whereby in consideration of £60 expressed to be paid to the

* bought the land from the defendant’s wife,

defendant’s wife, the defendant and 'his wife were to convey the.
property concerned to the plaintiff and his wife as joint tensnts.

In accordance with the ruling of the Resident Magistrate that he
must begin, the defendant gave evidence. He said the land was his;
that it was he who. agreed to sell it and that he put the plaintiff in =
possession of it; that on the 9th March, 1939, he resumed possession
bectiuse, on his calling upon the plaintiff for payment of the balance
of the purchese money, the plaintiff refused to pay snd said he had
The defendant continuad:

‘I went on the land and picked cocoanuts and breadfruit. 1 went

there often afterwards. I have been continually using parts of thie
land eveor sinco. I have cleaned up parts of it. I cut bananas and
breadfruit and bananas again. Acts in .fune, 1939, were part of this,

I bave picked bananas often, Plaintifi never stoppsed using he land a

L rrenes
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and cultivating t.'* Corroborative evidence was given’ and then -tha_‘ ng&gﬂip
following note appears: ““Court Liotes request to call Leanox:elih Bro:i oo,
who is nob present but says that it"will assume that she will supp —

's ease to the full, and so she need not be called.”’ B -
De'fit‘aerli‘:a:;o:e{c“la the case for the defendant, ahd t.he plaintiff’s solicitor Browy.
thereupon submitted that there was no case for him to answer and_{;ha’f.
he was entitled to judgment. After heaving argument, the.Remdent
Magistrate gave judgment for the plaintiff for l':he amount claimed. L

Presumably what the plaintiff really wants is a conveyance to him- \
self and his wife of the property concerned. However, he elected to
bring an action for trespass and the action has .beex% fought as though
the plaintiff and defendant alone, and nob hhe.u' wives as “je,.il, were
interested. Consequently, we must deal with it -on that_fo?tzng:_l_lu
the absence of special agreement a purchaser lef into possession before /
completion becomes a fenant ak will of the vendur. (Nlﬂ:ﬂ?‘fo v,
Richards (1922) Clark, 95) a:nd he becomes & tenant ab will by virtue
of being so let into possession,—nob by virtue gf the agreement to
purchase (Doe d. Gray v- Stanion (1886) 5§ L.J. BEx. at p. 955). Conse-
quently the plaintiff became tenant at will of the defendant but he. had E
no right to retain possession against the will O_E the defer.tdani; 1.mt11 hlla. :
had paid his purchase money; thiz is so despite the et:}ultable lnte}*esl. s
which a purcbm.éer gequinis upaa a conbrach of sa}e benrfg erlmtered into | ,
(Lysaght v, Edwards (1876) 2 Ch. ot p. 508). It is no!; in dispute thab |
the defendant entered on the land bought by the plaintiff on t‘;hg 94h
March, and that he continued to enter upon tie land and exercise acts
of ownership up to the date of the alleged trespass. Magybe the defend-
ant’s object was to avoid performance of the arrangement to sell t.l?e
land, but while the intent of an enfry is in many cases imaportant, in
the case of & tenancy at will, whatever be the ifltjenb of ti.le laua§ord, '
if he do any act upon the iand, for which he would otherwtsc.a be liable
ko an.action for trespass at the suit of the tenant, such act is » dehec:-
mination of the will. (Turner v. Doe d. Bennelt (1842) 9 M. &.“"
643.) So, in this case, the plaintiff’s tenancy was clearly determined
on the Oth March. Thereafter the plaintiff would seem to have been,

a mere trespasser, Af most he was 4 tenant by sufterance but thg gcts \
of his landlord,—the acts of which he ~complains,—are inconsistent

with any. tenancy. It follows that no action for trespass les and that

the appeal must be allowed. There will be judgment for the defendant

with costs in the Court below and costs of the appeal which are fixed

at £10 10/-.

Solicitor for appellant: E. (. Clarke. N
Solicitors for respondent : MeGregor and Williama.
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REX ars ROSS LIVINGSTOY v, RICKERBY.

13 8.C.J.B.
Appeal—Venue—R.M, sitting asz such in R.M."s Conrt—Swnnary jurisdiction—The
Resident Magistrate's Lew {Cap. 4323) s, 996—The Court of Appeal Law {Cap. 431),
3. 19, . *
When a Besident Magistrate sits as such in o Resident Magistrate's Court
to try some maiter within his summary Furisdiction, an eppeal from his
devision lies to the Court of Appeal and not to a Fudge in Chambers.

B. ». Motta—Clark's Rep. 69, referred to,
R, v. Harpop—(1984) 2 J L. R. 80, referred to. -
PRELIMINaRY OB/BCTION to an appeal from a decision of the Resident
Magistrate for Kingston. ‘
Preliminary objection upheld.
Maniey, K.C. for complainant-appellant.
Ashenheim (Solicitor) for defendant-respondent.

“o Cur adv. vult.

1941, Jax. 9: Savary, J. delivered a written judgment ; —

Savary, J.: The Resident Magistrate of Kingston dismissed a charge
against the defendant-respondent of driving away a motor vehicla
without the consent of the owner confrary tn gsection 35 {1} of Law 41
of 1937, the Road Traffic Law, and ordered the virtual complainant to
pay costs fived at £2 2s. Lo :

As this appeal has been heard long after the Revised Eldition of the

Laws came into foree I propose to refer in this judgment to the ccrres-
ponding Revised Laws and the sections thereof which are relevant, -
The complainant has appealed to a Judge in Chambers under the
provisions of sections 3 and 23 of the Appeal Ragulation Law, Cap. 4235
A preliminary point was argued that the appeal lay to the Court of |
Appeel and not a Judgs in Chambers, The offence charged was triable’

under section 91 of the Road Traffie Law Cap. 810, ""before a Resident k

Magistrate or bwo or_more Jusbices of the Peace sitting in Petty
_Sessions™". T ST T
In my opinion thess words mean what they say, that is, tha the
offence is triable before either tribunal, a Resident Magisfrate sitting
as such, or Justices of the Peace in Petby Sassion. -
The combined effect of sections 296 of the Residens Magistrates
Law, Cap. 482, and 12 of the Court of Appeal Law, Cap. 4;1, is to
make an appeal from a judgment of a"Resiclentr;\[agistrate in any case
tried -by him on indictment or on information in virtue c.f'“sPe il
statutory summary jurisdiction lis to the Court of Appeal, @
The reecord of the proceedings in this case show that this case was
tried on information in virtue of the special summary jurisdiction given
by section @1 of the Road Trafic Law, and it was heard by the
Resident Magistrate of Kingston sitéing as such in the Resident

: \
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_ Magistrate’s Court for the Parish of Kingston. It follows from this that mice Gower.
sn appeal les to the Court of Appeal and not o a Judge in Chambers, ‘(111 (ilézgabeﬂ)
and I Bave no jurisdiction to hear this appeal. =

In my opinion the proviso in gecticn 206 is intended to make it clear Rﬁ;fs
that where the Resident Magistrate is sitting as a Justice in Pebtby  Livmveston
Session an appeal from his decision is regulated by the Appeal Regula- ngémg.

tion Law, Cap. 485. . A .
R. v. Motta, Clark's Reports, 69, and R. ». Harvey, (1934) 2 J.L.R.
80 draw a clear distinction between a Resident Magistrate's Court and
a Court of Pelty Sessions. ‘
It was admitted that the practice in appeals has been in accordance
with my view. ’ :
For thess reasons the appeal is dismissed, -

Solicitor for appellant:. T N. Willoughby.
Solicitors for respendent: Milholland, Ashenheim & Stone.

r
'S

Hiea Court.

REX ars BERNARD v. HEMMINGS.

K (8t Jam)es
. . Cireuit.
.18 S.C.‘_J.B. ’ ’ " ” . 1941,
Adimals—Trespass—Cruelty-—Shooting  and  wounding—Unnecessary  suffering— “—-—‘7
Mar, 7.

Cruelty to dnimals Law (Cap. 418); 8. 3—Pound Low {Cap. 50) a3, 3 and 25,

The appellant was convicted upon an information laid under the Cruelly to
Animals Low (Cap. 418, s, 8), charging that the appellant had cruelly il-
trented a goat. A kid was trespassing on the property of the appeilant’s
employer; the.appellant shot at the kid, the kid ran away and the appellant,
not knowing whether he had killed, wounded or missed the Xkid, paid ne
further abtention to it. In fact the kid. was severely wounded, was picked -
up by = stranger, taken to its owner's yard in gresb pain snd destroyed.

On behalf of tha appellant it waa submitted: (1) That by virtue of sa. 3
and 25 of the Pound Law (Cap. 50} the appellant had a legal right to shoos
“the goat snd (2) Thab it is not an offence onder s. 3 of the Cruelty to

* Animals Law to refrain from relieving suffering.

HELD: (1) Every-killing of an animal found trespassing ig mot of necessity
without tha scope of s. 3 of the Cruelty to Animale Law by virtue of s, 25 of
the Pound Law, '

{2) There was evidence before the Justice that unnecessnry suffering
*  had been caused by the appellant and that consequently the appeal must be
. dismjeged.
Powell v. Knight (1878}, 38 L.T. 807, distinguished.
Barnard v. Eoans (1925), ? K.B. 794, followed.

- AppEaL from a conviction by a Justice of the Peace in Petty

Sessions 8¢, James, forg“cruelly illtreating a goat"’, contrary to s. 3 of
Cap. 418, .
. Appeal dismizsed.
Solicitor for appellant: B. €. O'B. Nation,
" Solicitor for respondent: Kingsley Clark.




