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IN THE SUPREME COURT OF JUDICATURE OF JAMAICA

IN COMMON LA«
SUIT NO. C. L. 266 of 1972
BETWEEN ; ALBERT LEE PLAINTIFF

AND TROPICAL G.LS COMPANY INC, ' DEFENDANT

"COR: WILLKIE J,

RPN . JUDGMENT
y g r ________
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Pleadinge, the issues between the parties have been made somewhat

The plaintiff's‘case, shortly put, is that by an agreement dated
11th October, 1962, made between plaintiff and the defendant, the
plaintiff agreed inter alia to transport and deliver to defendant's
customers in Kingston and Saint andrew, cylinders filled with liquified
petroleum gas to each of defendant's customers;

That this agreement was renewed several times until in 1969 when
the agreement was again renewed for a period of five years and
expiring in the year 1974,

That although there was expressed provision in the agreement for

the termination of the agreement by either side by Notice, the defendant

in breach of the agreemeﬁt summarily terminated the agreement, and that
by reason éf this he had suffered loss and claimed damages.

The defendant denied that they breached the agreement an& held
that the agreement was terminated due to the breaches by plaintiff as
set out in a series of letters.

The pleadings:

There seem to have been no proper discovery and inspection of
documents which have affected the settlement of the pleadings. There
was a distinct absence of preciseness, as the breaches alleged in the
defence were cited in letters. The contents of some of these letters
were couched in generalities; another difficulty arose as it was only
during the course of the trial other letters were foﬁnd and paragraph
6 of defence was amended to include these letters.,

The resultant effect was that the evidence adduced by both
plaintiff and the defendant had to be enlarged in order for the court
to understand and appreciate what the issues were on the pleadings.

This entire exercise, again illustrate the by-passing of proper
interlocutoéry. proceedings before the pleadings are closed with the
resultant delays and lengthening of the trial.
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if at times imprecisec,

The Issues:
in their broadest sense.

I shall summarize these
Plaintiff is saying that he performed the contract in a reasonable

(a)

and efficient manner,
Defendant, on the other hand, allegeg that plaintiff breached the

()

contract in the following regards:
complaints from customers of the conduct of plaintiff’'s

(1)

That it is an implied term of the agreement that

employeecs,
plaintiff's servants and/or agents would conduct themseclves
so as to

in such a manner while carrying out the agreement,

prevent the likelihood of loss or damage to defendant's

business, goodwill and/or reputation;

plaintiff's drivers not properly completing invoices;

£2)

not properly operating the emergency truck;

(3)

(4) dimproper delivery without authority;

non-delivery of gas in that:
lack of supervision by plaintiff and his absence when

(5)
(a)

needed;
in
non-delivery generally culmunating/the Xmas episode when

(b)
a large number of cylinders were left undelivered.

In plaintiff's reply to these broad allegations:
plaintiff denied that there was an implied term of the agree~

<;> (a)
ment that plaintiff's servants and/or agents would conduct
themselves in such a manner while carrying out the terms of
the agreement s0 as to prevent the likelihood of loss or
damage to the plaintiff's business, goodwill and/or

Wa s

reputation.
Mr., Small, for plaintiff, however, later conceded that there

such a term implied in the agrecment.
denied that vplaintiff or his servants

(:~f (b) The reply, however,
or agents were in breach of any of the express or implied

terms of the agreement;
that the matters complained of do not constitute breach of

mattersa comsnlal

(c)
any of the express or implied terms of the agreement and
lainsd
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(d) that further or in the alternative, defendant did not at the
time when any of the matters aliegedly complained of occurred;
treat same or relied upon the said allegations as constituting
a breach of the agreement;

(e) that defendant did not at the time the alleged complaints
were made inform plaintiff thereof or complain to plaintiff
about same, but did so sometime after;

.(f) further that if any of the matters referred to constituted
a breach, the defendant waived any such breach =nd elected
to have the agreement continue in existence between the
parties;

(g) that defendant by its conduct is estopped from relying on any

of the matters complained of in the letters as constituting a
breach of contract giving the defendant the right to summarily
terminate the agrecment between thé parties.

I shall review the evidence under these broad headings above, as
I anm of the.view that this will comprehensively cover all the areas of
dispute between the parties.

Before reviewing the evidence, it wsould be convenient to outline
the system of the taking of orders from the customers and the delivery of
these orders.

Systems:

Customers usually phoned in orders for gas to Tropical Gas Head
Office at Half ‘ay Tree Road., On the receipt of these orders an invoice
is made up in respect of each order and these invoices are collected

by plaintiff or his agent at 4:00 p,m. each day. If later than 4:00 p.u.,

the invoices are placed in & special receptacle from which plaintiff

would take them when the office is closed.

The system provides that orders taken on one day should be all
cLavered the next day in the normal course,

*f, hcwever, a customer is completely out of gas, that custoner's
sw3r woule be treated as sn emergency delivery and may oc¢ dclivered the
& isy when the order 1s made,

In the case of ncrmal deliveries, when plaintiff coliects the

ipvoices, he would take therm to the plant at Brighton, rockfort, Wit
i
“ne £illing of cylincers take place, There he would collect the numler

»" cyliusders as per the invoices nnd see to the loudin; ¢’ che trucks
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ﬁith these cylinders. The trucks are loaded according to prescribed
routes. The driver of each truck is the person responsible for the
deliveries on his route. \\

When delivering to a customer, if the customer has an account with
Tropical Gas, the person receiving the cylinder should sign the invoice,

In theory for each delivery of a full cylinder, the driver should
gef back from the customer zsn empty cylinder,. However, this is not
always the case as more often than not, the customer has not used the
cylinder fully,

In the case where the customer has not an account with Tropical
Gas, upon delivery the customer should sign the invoice and the driver
should colleet in cash the cost of the cylinder of gas.

After completing his route, and on return to the plant, the driver
completes a driver's report, which he submits to the plant superintendent
together with copy invoices and cash collected. All these documents
should be correctly written up by the driver before handing in to the
plant superintendent. That in simpiistic terms is the system that was
in existence.

0f course, there are variants dictated by different circumstances
which I shall deal with in connection with complaints from customers.
Similarly in the case of emergencies and the use of an emergency truck.

The Evidence:

(1) Complaints from Customers

(a) Complaint by Mrs. Thelma Tibbetts - Exhibit 8

Plaintiff stated tﬁat he received letter, exhibit & and investigated
the matter and discussed with Mr. Henry the outcome of his investigations.
He stated that Henry was satisficd with the explanation given by him for
Burke's action.

Burke in his evidence stated that he does not recall this incident.
He cannot recall Mr. Lee discussing this particular complaint with him.

Mr. Henry in his evidence stated that plaintiff never wrote to him
about this complaint. That plaintiff spoke to him about it saying that
he had discussed the matter with Burke, who had denied it or gave a
different story to thc customer's and that he (Lee) had suggested to
Burke that when they held the drivers!' meeting they could go Turthor

9 -
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never held. The matter scemed to heve ended on that note, although

Mr. Henry seemed convinced th.t Mrs. Tibbetts' version was the corrcct
on¢e In cross~examin:tion to Mr. Small, Mr. Henry stated:

That plaintiff reported to him that Burke had a different version
from Mrs. Tibbetts as to what had happened, That he Henry had a way
of knowing which of the¢ two versions was the truth through the personnel
manager, who investigated the matter an¢ he concluded that Burke had
committed the act, He admitted that he had not spoken to Mrg Tibbetts
or Burke himself, but he decided that Burke was in error basged on his
investigations and he communicated this to plaintiff. He stated he does
not know what work Mrs. Tibbetts did or how old she was., That he would
not know her if she passcd along the corridor by him.

FPinding of Fact:

On the evidence before mec, I cannot find as a fact that Burke did
the acts complained of, Mr., Henry's investigations seem based on hear-
say and the personnel manager who investigated the matter was not called
to give evidence., One cannot say what form his investigations took. One,
however, must sympathise with Mr, Henry. His company is providing a
service and the maxim that the 'customer is always right' must be his
guiding consideration, Complaints by customers real and/or imagined
would be endemic to this type of business, and although it may be politic
to extend profuse apologies to thc complaining customer, one would expect
the most meticulous investigations to be made if the object is to penalize
the person about whose conduct the complaint was made. In this case,
Burke must be judged by cogent and credible evidence and none was
adduced.

(b) Complaint of Mr. C. Pennant - Exhibit 10

Plaintiff in his evidence stated that he did receive exhibit 10 and
spoke to Burke about it. That Burke did not agree.with the allegations
made against him., That Burke admitted that he was unable to leave the
correct change of #1.05 but only after h2 had promised to return with
the correct change the following day. Plaintiff stated he made a report
of his investigations to Mr. Jones.

Burke in his evidence states that he does not remember anything like
that (i.e. the contents of the complaint). He stated thet the deliveryman
snd customer h-ve minor arguments about deliveries most of the time. He

stoted cunton.rs srgue shout the eylinder is light (d.e. not full) that
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some say it is mot full ané 211 that sort of thing. He stated that
most customers are abusive with you even when you take it easy with
them. He stated thét nothing like this complaint was brought to his
attention. Of course, Mr, Lee stoted he did speak to Burke about it.
Burke further stated that this did not happen either, Burke stated
that on one occasion he got a message to go to Mr. Henry's office.
<:i{ He went and saw him and had a talk with him. Thet <t might have been a
/ complaint he does not remember, Burke stated that some of the éustomers
are abusive and he is making this statement from his experience of
delivering gas to thep, ' He agreed the has been involved in . a number
of incidenits with customers, He disagreed he was the driver involved
in most complaints by customers,
Mr. Jones, marketing manager, stated he wrote exhibit 1l to
plaintiff, That he did not receive a written reply from plaintiff and
(:‘j, he was surprised. He stated, howéver, he did not invite a reply from
¥r. Lee, That he told him to take any disciplinary actiorn without delay.
That 'he was new and felt it was a matter to be left to Mr. Lee's
discretion., Th t this would involve hearing\the other side of the stofy.
He stated that he did not ask lee to reply, he felt Lee shéuld exercise
his discretion in the circumstances. That he did not assume “urke was
guilty of what was alleged in the letter. That he did not recexve a
written reply from Lee snd that plaintiff never exglained to him orally
<=/} what had happened.
It is apparent thdt no provision is made in the system Iir .ne

supply of cash (i.e. change) to the deliverymen.

If the customer has nc account with the company, zne cy;;ndér cf
gas cannot be left with the customer om credit, as the deliveryman is
okiiged to account for every cylinder or its cash eguivalent .f . cash
delivery is made. hat then is the position'if the customer tenders
<W\ cash in ‘excess of the cost of the cylinder as in this case? It seeus

it depends entirely on the discretion and good sense of the deliveryman:
(a) If he has no change, he can pefuse to deliver the cyli-ie: - nad
refurn_it to the plant.
It is obvious this would not be in the best intzrest of the coHupauy.
] The company wouid lose the sale, and in any event the custoumer wousl '
2 iwst annoy.d .its the company ~nd may well take gas from the company! .

competitor, eitk: way, the company would suffer,

b
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(b) The deliveryman may leave the gas and promise to return with
the change at a later date., A customer may not be happy about
this arrangement. One must bear in mind that apparently it is
usually after the new cylinder is delivered and connected up
that payment is requested, or

(¢c) The deliveryman may lea¥e the gas and hope to collect the cash
at a later date, This method, however, is prohibited under
the systen,

The ideal situation is that the customer ought to have the exact sun

to pay for the cylinder, but alas, most customers never do,

This illustrates the multiplicity of ways disputes can arise between

the customers and the company through the deliverymen,

I'inding of fact:

In this instance no proper invesgtipgation was made of the incident.
Did it occur in the manner described in %Sxhibit 10? Mr. Lee stated he
brought it to Burke's attention and Burke admitted he was unable to loave
the correét change., Burkce denies this, He also denices that the incident
occurred, I do not believe him but I cannot find as a fact that the
incident did occur as set out in %Exhibit 10 without some concrete
evidence before ne,

One cannot judge conduct on the basis of generalities. The evidence
must be cogent and here it is not,

(¢) Complaint by Mr. Anthony :jong - Exhibit 13

Plaintiff gave evidence and stated he received letter exhibit 13,
That he investigated the allegations and made a report to Mr. Jones.
He statced that Burke agrced he had thrown a spanner at Mr, Wong's dog,
that Burke stated he was actually told to enter the premises and he was
assured that the dog was properly leashed. .hen he was attacked by
the dog he used the spanner to defend himself., That Burke did admit
uttering some bad language.

Burke in his evidence stated that-on making deliveries most time
they encounter bad dogs in thec homes; that they generally knock before
entering and ask the customer to lock up the dog or chain him. e
stated that if attacked by bad dog in the yard he would have to defend
himself,

He atatsd that ho never sow ohe Lobtbor exhibit 173 hut th-t Do

the incident with the dog, and that the incident took place with the

i



-8 -
hhelper” i.e. the truck sideman, and not with him personally. He said
it is the helper who connects the cylinder. He stated that Mr. Lee spoie
to him about the dog and he explained to him and that the dog jumped
over the fence and ran away i.e, a little low fence.

Mr. Jones in his evidence statcd that he wrote exhibit 13 but did
not get the reply he had requested., In cross-examination he stated that
he knows Burke, That on the question of dogs coming after deliverymen

<;J this is something to expect and he expects the deliverymen to defend
themselves, as best they can. That in the cantext of Jamaica if a dog
comes after you he does not necessarily expect indecent langunge. He
stoted that it is his responsibility to bring this to the attention of
Mr. Le¢ as hce feels it is unfavourable to customer relgtionship. He
agreed that without the words being quoted (i.e. the actual words used)
it is difficult to understand what was indecent language to the neighbour,

- That what is considered indecoent one place may not be considered so

C
elsewhecre,

Finding of fact:

I accept Mr. Burke's evidence in this regsrd and find the complaint
.
not justified. Mr. Burke said it was the helper who struck the dog, I
accept this and found the helpert's conduct in defending his person from
the dog to be recasonable., Although the 'customer is always right!
customers also have obligations towords persons making deliveries on
(;} their premises; and if they act unrensonably in seeing that their premises

are safe for the deliveryman who acts reasonable to repel attack by dogs
on those premiges, then it cannot be said that the deliveryman's conduct
was unreasonable in trying to defend himself.

On the question of indccent language, I have no doubt that words
were used but not knowing what words were used, I cannot say if those
particular words were unreasonable in the circumstonces, or not. I find

this complaint to be unjustificd.

(v) (d) Complaint by Mr. Henry, divisional manager - exhibit 19

Plaintiff stated he received letter exhibit 19 and spoke to Burke
telling him of the request of the company that Burke contacted Mr. Henry
and Burke was given the 0,K. to continue. Plaintiff stated that he wns
present with Burke at the pli:nt when he spoke to Mr. Henry who gave the

G,K, thet Burke could continu. workin-s., Rurke wns, hownver, btold

A
i

they would be watching him closely. Tyat Burke continued wotking with

&
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‘him (Lee) up to the termination of thc contract and thereafter he was

enploycd by Mr. Henry at Tronical Gas.

Burke stated that he can recall one time he spoke to Mr., Henry
about complaints.

Mr. Henry gave evidence and confirmed that Burke contacted him and
he saw Burke at his office and spoke to him. That Burke asked to be
given a chance. That prior to that Lee had also asked that Burke be
given a chance., That Lee explained the seriousness of the situation to
Burke who s&id he was sorry. He stated that this situation came up so
often with Burke that he can't remember if this was the time on which
Burke was given a chance but he does recall telling Burke that he would
nllow him to continue, Henry stated that h: himself made no independent
investigation of the allegations referred to in the letter, exhibit 19;
That Mr, Jones did and that after the investigation was carried out he
believed the customer., That he never spoke to the customer,

Mre. Jones gave no evidence in connection with exhibit 19,

Mrs. Wilson's evidence is that she knew about exhibit 19 and

brought it to Mr, Henry's attention,

Exhibit 19 illustratces onc of those imprecise areas of the pleadings.

The letter refers to customers' complaints. No specific instances are
given. Exhibit 19 paragraph 2 olso refers to o customer but no
particulars are given. Consequently, I assign no weight to this lctter,

Exhibit 28 - Complaint from Mr. Howard Hamilton

Mr, Lee in evidence said he had never received or seen exhibit 28,
There is a notation on exhibit 2% directed to Mr, Jones. Mr. Henry,
however, states that cxhibit 19 relates to cxhibit 28, That he received
exhibit 28 and referred it to lir, Jones. Mr. Jones, however, gave no
evidence in relotion to exhibit 25, or to exhibit 19. Mr. Lee said he
reccived the letter, exhibit 19, but not exhibit 28, There is no

cvidence from Mr. Jones that he passed exhibit 28 on to Mr. Lee, Leec

"hos said he never saw it and I accept his evidence in this regard, I,

therefore, assign no eight to letter, exhibit 28.

Having dealt with the complaints in regard to specific customers 1
am satisficd on the evidence that these complaints have not been
substantiated by evidence. I, therefore, find and I so hold that the
conpany would not be justificd in termin<ting the “greemunt on Lhimo

grounds.
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)Plaintiff's Drivers not completing Invoices and Invoices Mislaid

Plaintiff stated that he received letter dated 17th November, 1970
(exhibit 4), from Mr, Henry and as a result they had a discussion,
Following this discussion, he received exhibit 5 which listed out the
areas agreed on in the carryine out of the agreement. (Paragraphs 7 and
& of exhibit 5 refer) He also received letter exhibit 7, complaining
that drivers are not putting their signatures or invoice numbers after
delivery on invoices with the resultant difficulty to the company of
tracing any transaction, That he received exhibits 21 and 2la complaining
that invoice No, 88758 dated 24th April, 19€9, bore no signature on the
form to indicate that the customer c¢ver received the gas., On the other
hand, plaintiff stated he received letter exhibit 30 pointing out that a
customer, Mrs, Lopez, had ordered two cylinders of gas and they were not
delivered, yet the invoice is signed by one tCharles' as having rceceived
it, This no doubt illustrate a difficulty that can arise where honest
deiivery is made.

There is no'question that an importent part of the system was the
proper complotion of the invoices. It is only in this way the compony can
practise proper accounting procedﬁres and maintain proper control of its
products. The non-completion or mislaying of invoices were referred to
in generél terms (see exhibit 4, exhibit 7). Specific reference was made
to invoice No. 88758, (exhibit éla) which had no signature to indicate
the customer had received the gas,

In relation to the non-specified instances no weight can be given to
Mr. Henry's evidence and in relation to the specific incident, I hold
that although it would create inconvenience for the company i£ is not a
matter that would constitute a breach of the contract. It does not go
to the root of the contract,

Late, ‘rong and Non-delivery of Cylinders

Gencrél Remarks;

Systems

Generally, the orders placed by customers -for gos on say a Monday,
must be collected by plaintiff not later than 4:00 p.m. that day. These
orders would be presented at the plant. The cylinders in respect of thesc
orders would be filled and loaded on the trucks according to routes and

dolivery rade to the customers on the reyt deay, d.e. bthe Tunedny,

If for any good reason the deliveries of gas are not made on the

[O
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Tuesday then those cylinders would be returned to the plant that Tuesday

evening and would be first loaded on the Jednesday morning and delivered
not later than that ednesday. Of course, if deliveries are made on the
route say twice per weck delivery would be made on the next trip by the
truck on that particular route.

This is the normal system, If the customer is wholly without gas
then this would be trented as an emergency and dealt with by the emergency
truck.

At this point, I shall deal with normal deliveries. BEmergency
deliveries will be dealt with under a separate heading. I shall deal with
the two aspects separately:

(a) Lote and wrong delivery;

(b) Non-delivery; ““-\\\\\

Late and wrong Delivery - Exhibits 25, 25a; and 25b

Plaintiff in his evidence stated he received exhibit 25 and exhibit
2ba from Mr. Henry. That he made notations on exhibit 25a in'respect of
Andrew, Jatson and Wonge He stsnted he did not investigate himself.

Th~t these were the notations made on the original invoices by the
drivers, That notations on exhibit 25avare in his handwriting. That the

notati%é beside 'Thaine! on exhibit 252 is not his. That in respect of
other .
the /customers where no notation is written it is possible that when the list

was given to him‘that none of those invoices were in his possession.

Exhibit  25b invoice No., 35988 which shows 'Thaine' reveals that
it was delivered on 1lst Novembor, 1971: The original order having
been received by the company on 28th October, 1971. Delivery was effected
within four days.

In cross~examination, Mr. lce stated that exhibit 25a shows that
orders taken on 28th and 29th had not been delivered and he agreed that
the addresses shown were in the corporate area, which was a 24 hour
delivery service,

The explanation given by Mr. Lee, i.e. the notation on exhibit 25a,
in respect of three customers, he said he got this from the original
invoices, However, exhibit 25b 1 - 8 (original invoices) show mo such
notations, Mr. Lee is not being truthful or his rccollection is faulty.
In respect of the others, however, he soid he did not have the invoices
s0 he could give no explanction and so he returned the list.

it is cl:wv on the evidence thst these deliveries were quite laté.
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I, however, believe the notation placed on exhibit 25a, in respect of
three customers, by Mr., Lee, was as o result of information he rec:ivcd
and accepted as true., I do not believe he manufactured it for the
purpose of misleading the company, otherwise, why not all the customers
instead of only three? Mr. Lee's investigation of the reason for the
delay in the deliveries are incomplete and reflects a dereliction on his
supervisory duties in the implencntation of the agreement, I find,
however, that Mr. Lee's conduct and the failure to deliver within a
reasonable time, by itself would not be so fundamental as to amount to o
breach which would warrant the su mary termination of the contract,

Wrongful Delivery

(a) Delivery to 79 Deanery Road - Exhibits 18 and 18a

Mr, Lee stated he received exhibits 18 and 18a. He knows about it
and although it was not authorised by him, the delivery was made to his
ex-partner, Mr., Lue, who should really not have enjoyed the staff
privilege price for the cylinders. He stated he cannot be surc if any
adjustment was made. Notation on exhibit 18 'Del by Thyghter! is in
his handwriting. Thyghter was his onssistant at the plant.

In cross—-examination he said Mr, Henry and himself had discussion
about exhibit 18 and he indicated to Mr, Henry how this cylinder came to
be delivered to Mr., Lue at staff price =nd his (Lee's) account was
debited for the amount as it was felt that Mr. Lue did not enjoy staff
privilege.

I find that this isolated incident is not a matter that can be
considered by itself a breach of the agreement on the part of the
plaintiff,

(b) Delivery re Mrs., Lopcz - Golden Spring - Kingston 9 - Exhibit 30

Plaintiff stated he rceceived exhibit 30 and on investigations of
this matter, if his memory served him right, this delivery was wrong-
fully made to another customer but was corrected when the mistake was
pointed out,

Findings:

Again I find that this is not a matter that can be considered by

itself a breach of the agrecment on the part of the plaintiff,

1971 (Wixhibits 11, 12, 1h,

Fon-delivery on 2

o Phth kb

Plaintiff iR His evidernce stated tht he received exhibit 11l. He
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stated that these cylinders Qere not delivered because there was » power
cut at the plant and he did not get his regular supply of cylinders in
time, That he communicated this to Mr., Jones. That he received
exhibits 12 and 14, That he did not reply as he had spoken to Mr., Jones
about the other matters on the phone,

In cross-examination he reitersted thit there was a power cut at
the plant and he did not get the reguired cylinders and he spoke to
Mre. Jones about it. He stated further that, if his memory served him
right, he thinks Mrs., ‘Wilson who was in charge of orders was notified
first ofvthe power cut by telephone on the day in guestion and then
he had discussions with Mr. Jones on the matter after he had received
exhibit 11, He can't remember the date he received exhibit 11 but it
is his custom when he gets a note like exhibit 11 to go up and discuss
the contents with the writer within a few days afterwards. That in
this case, he thinks he did so on the same date he get exhibit 11,

He stated he received exhibit 12. The contents were put to plaintiff
who agreed that up to the dote of exhibit 12 i.e. 4th June, 1971,

Mr. Jones was requesting an early reply. The contents of exhibit 14
were put to plaintiff who conceded that up to the date of exhibit 14
i.e. 11th June, 1971, Mr. Jones was still requesting a reply to
exhibit 11, He admits that he received exhibit 20 but he stated in
chief ‘'three memoranda it rcefers to were in relation - not certain

if it related to complaints re 23th and 29th May;" but in cross-
examination he stated, when contents of exhibit 20 put to him, that he
agrees that exhibit 20 dated 24th aAugust, 1971, again indicates that
up to that time the company had not had a reply to exhibit 11,

He agreed that exhibit 20 suggests that no reply was given in
writing but he stated that he knew he had spoken by then to Mr. Jones,
Mr, Hinds and Mrs. /ilson, regarding the matter, and that Mr. Henry,
like on many ocGasions was misinformed about the matter.

Mr, Henry, for the defendant company, gave evidence and he stated
that paragraph 3 of exhibit 20 is in reference to exhibits 11, 12, 14,
That he got no written reply from plaintiff to exhibit 20, Exhibits 11,
12 and 14 had been brought to his attention., He does not recall discussing
the contents of exhibit 20 with plaintiff. He stated it is incorrect
plaintiff's reason for difficulty with deliveries was because of

inadeguacy at the plant as he stated every complzint brought by Mr. Lee
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concerning the plant or transportation steps were taken to put thenm
right., At the plant additional scales were installed, the platform was
extended for loading, larger pumps were installed snd plaintiff provided
with an office or a room at the entrance of the plant with a telephone
extension, He denies th:ot there were power cuts that affected the
filling of cylinders. He stated that there was a stand by plant in case
of power cuts.

He stated that the lost paragraph of exhibit 20 had to do with
delivery of cylinders and the information requested by Mr. Jones which
was not forthcoming and thercefore they were not in a position to deal
with the matter,

In cross-examination he stated that exhibit 20 was written and he
enclosed three memoranda with it (i.e. exhibits 11, 12, 14). That they
came to his attention shortly before he wrote exhibit 204 That exhinit 20
was the first letter he was writing Mr. Lee concerning delivery of
cylinders in 1971.

He agreed there were power cuts in 1971, He cannot say how many
or if it was the worst year. He can't recall power cuts in May, 1971,
He stated that he would not say that the power cuts would have any adverse
effects on Tropical Gas business. ‘hen there were power cuts during the
day the cylinders were filled by the stand~by plant. He stated he was
aware thnat on occasions this stand-by plant did not function. He stoted
that if theré had been a power cut which affected the delivery system
this would have been known by Tropical Gas personnel i.e. Mr. Edwards
and Mrs, '/ilson, and in those circumstances he would not have expected
Mr. Jones to write Mr. Lee asking him about the breakdown in the
delivery system., Th-t unless matters were brought to Mr. Jones's or
his attention, he would not normally know about complaints until they
are brought to his attention.

Mr. Jones stated he wrote plaintiff exhibits 11, 12 and 1. That

when he wrote exhibit 11 the state of deliveries were very poor. He

" had had an increasing number of complaints of non-delivery from custonmers.

He received no reply from plaintiff. He denied that plaintiff had come
in and spoke to him about it., He stated he kept Mr. Henry informed.
Findings:

Tt is clear from Mr. Loc's evidence thet he admits th o morn-deliveri :s
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I reject Mr. Lee's cvidence that he spoke to Mr. Jones about the
contents of exhibit 11,

No rational person would be writing to Mr. Lee as per exhibit 12
dated 4th June, 1971, and exhibit 14 dated 11th June, 1971, if they
had discussed the matter with Mr, Lee. Mr. Jones denied he did and I
accept Mr., Jones's evidence in this regard.

I also reject Mr., Lee's evidence that the reason why the deliveries
were not made it was because there were power cuts and this affected
the filling of the cylinders.,

If power cuts occurrcd to such an extent where it adversely
affected the filling operations of the company then it seem improbable
to me that both Mr. Jones and Mr, Henry would be unaware of it, and if
they were so aware of it, how could they then be writing to Mr. Lee
about non-deliveries, when the reasons for such non-deliveries would be
the default of the company itself? I believe the correspondence
exhibits 11, 12, 14 and paragraph 3 of exhibit 20, written when no
litigation was contemplated, best illustrete the situation as existed
at the time.

I, therefore, find and so hold thaot there were non-delivery of
cylinders to customers on the 20th and 29th May, 1971, by plaintiff.
That plaintiff offered no explanation to the company for these non-
deliveries, Paragraph 1, exhibit 26, in my view, clearly shows Lee
seeing Jones in connection with deliveries on the 28th and on the 29th
and not before; and exhibit 27 confirms the discussion plaintiff had
with Mr., Jones and Mr, Henry in connection with Mr, Jones's complaint
of Mr. Leets conduct,

Plaintiff's explanation to the court that it was due to power cuts
I reject., I do not accept plaintiff as a witness of truth in this
particular regard,

‘JThat then is the position? Exhibit 11 refers to 'attached complaintst,
Unfortunately, the 'attached complaints' are not part of the exhibit 11.
The following questions may be asked:

(1) How maony cylinders were loaded on those dates?

(1I1) How many delivered?

(III) How many not delivered?

Je do pot know, e only know there were nom-deliveries om thise dates.

To what degree - we hove no evidence,

s

.\:)



- 16 -

Non-delivery would be 2 breach of the agreement, but was it of
such a degree, the effect of it was to by itself fundamentally destroy
the foundations of the contract? I cannot say. There is no evidence
before the Court. The cvidential burden is on the defendant to establish
this, This they have failed to do, I would, therefore, hold that, by
itself, the breach was not of such a nature &s to give defendant the
right to terminate the contract,

(b) Exhibit 16a - Non-delivery During Period 31st May - 14th June, 1971

Mr. Jones for the defendant gave evidence and stated that exhibit: 16a
represented the number of orders handed to the plaintiff each day as well
as the number of orders that come back in respect oféggae day. He stated
thnt these figures were =ns a2 result of & survey he undertook of the
number of non-deliveries for & two week period, 3lst May - lh4th June,
1971, to get at first hand information as to the true position as to the
state of deliveries, He stated that on exhibit 16a, the 6th and 13th
June, are missing as these were Sundays. Hc stated that exhibit 16a
showed over the period an aver~ge of 22% non-deliveries. He regarded it
os unsatisfactory and brought it to plaintiff's attention.
In cross-examination he agreced that for the period May 238, there
was o very bad period up until June 14, He stated he took this period
because it was bad but the situation started before 28th May. He
stated he had no statistics to support this, but it was because of this
situation which led him to carry out the survey. He stated he never
found out what caused that particular bad batch. He stated he cannot
find the covering memorandum that enclosed exhibit 16a, and that covering
letter and exhibit 16a should be at the office but a search was made and
they have not been found., That he cannot offer any c¢xplanation for this,.
Mr, Lee in his evidence stated he received exhibit 16a, He agreed
that exhibit 16a reflected the situation as it existed between 31lst May to
14th June, He, however, stated:
"I cannot rightly say the figures are correct as I have
not got proof or the return orders but what I know is
that it is not unusual to h-ve say as many as 35 returned
orders as thcre are many reasons why they could have heen
returned,"

He stuateds
pgree from my point of view the percentage of returncd
cylinders wog beding brousht to my nttention by the
company when I got exhibit 16a," '

He was asked:

o
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> was asked:

Do you agrec 22% of returned filled cylinders is high?
If you remember my answer previously, it is not unusual to get
back large numbers of returncd orders i.,e. these are filled
cylinders taken out for delivery - not delivered and are brought
back.

would
would you say a percentage as high as ZO%Z@G indicative of fact that
something was wrong with the delivery system?
Not necessarily, you may send out a number of orders to be delivered

and you would have returns of non-deliveries for reasons of wrong

address, no one at home, no money for C.0,D, orders,

Suggest that company was having considerable difficulty with delivcries

which were being made by you and your employeces almost continuously
from around May 1971, to end of th:t year?

I cannot agree with you in saying that. The company was having a
series of setbacks in their deliveries but as I sald previously
with the sort of contruct I operated there were always complaints
from customers one way or the other, but nothing that I think was
detrimental to the contr:ct itself or the business of Tropical Gas,
Do you agree th~t as per exhibit 16a problem company was asking
about is why filled cylindcrs were not delivered as they ought to
have been?

I think I answered a similar question before. Like I said before,
it is not unusual for orders to be returned undelivered because of
numerous reasons, like in this case, I could probably say because

of late hour that the drivers left the plant they would probably have
brought back a number of orders,

Suggest you are seeking to explain the non-delivery by reference to
power failures now that I have pointed out to you the conpany was
speaking of filled cylinders, =re you now saying that the problem

of non-delivery was due to late departure from the plant?

Mr. Small objected to the question bhut was over rulled by the court,

Cannot remember specifically what the reasons for non-delivery were,

Findings:

It is clear on the evidcnce that plaintiff can give no reasonable

explanation for the non-deliveries as per exhibit 16a, He speculates as

to possible reasons,
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I find as a fact that exhibit 16a reflecfed the situation as existed over
that period and I accept and so hold that the condition reflected a severe break-
down in the system of deliveries, :.fas this breakdown so fundamental as to amount
to a breach of the agreement by plaintiff and would warrant the termination of the
agreement at that time by defendant company? If it was an isclated incident it is
my view that it would not. To have this effect the breakdown must be of a
<;//m§requent and protracted nature. Plaintiff clearly does not know the reasons for

_(Lhe non~deliveries and only seeks in his evidence to advance excuses that he
believes sound reasonable to explain his defaults.
But to continue the review of the evidence in regard to plaintiff's perfori-

ance of the contract.

Standard of Performance by Plaintiff During 1971 & Christmas Episode

General:

In dealing with this aspect of the case, I shall review the evidence under

e

wa:}he following headings for convenience sake:

(1) Transportation;

(2)  Emergency Truck;

(3) Allegations of breakdowns in delivery service;
(a) Dbefore and up to Christmas Eve;

(b) Christmas episode.

Transportation:

Under the terms of the agreement the trucks to be used in the delivery of

<\;“Lylinders are to be supplied by the company on a hireage basis.

The agreement paragraph 1(a) refers to a schedule of the vehicles but none
is attached to the agreement. They will, therefore have to be ascertained from
the evidence, particularly at the beginning of 1971.

Plaintiff in his evidence stated he took over a fleet of trucks owned by the
company which he operated with his employees, He stated he took over three trucks
which wes increascd after he made subm: ssions to the company to four trucks about

- tiwwo months after. Plaintiff was responsible for maintenance of these trucks. 1In
<:“'/Yaddition to the four trucks supplied by the company, plaintiff stated that he had
two trucks of his own:

(a) a large three ton truck; and

(b) pick-up truck used for emcrgency service.,

e uced these trucks on the routes as he found it necessary to deal with the
incroaced deliveries, Mhat the conoany fas sware of this. He stated he hed

requested additional trucks from the company but the response by thc con uny was

\ &
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that no money was available in the budget to purchase new vehicles.,

At the termination of the contract he sold two trucks to the company one
involved in deliveries and the other he had bought but had not put in service as
yete

Mr, Henry gave evidence., He stated that in exhibit 34 he sees six vehicles
listed by licence numbers., He cannot say which, if any, of these vehicles belonged

s /W>o the company. He knew a couple of vehicles belonged to plaintiff.
= Exhibit 34 lists the trucks used in deliveries for period December, 1971, to
January, 1972, They are as follous:

BY 267

BZ 574

BB 681

BX 556

BZ 646

T 4928,
e

<v,~ﬁe can't say which of these vehicles belonged to plaintiff. H: became aware thot
plaintiff was providing transport in order to carry out his contract for Tropical
Gas., He became aware when the transport manager, Mr. Hinds, advised him that a
couple trucks provided by the company needed repairs which plaintiff was respon-
sible for and that in place Mr, Leec was using vehicles belonging to him, that this
vas somethime in mid 1971, That he did not write Mr. Lee about it that he can
recall, That he had no reason why he did not write. He denied that from the time
_he took over as manager he was aware that Lee was using his own trucks to carry out

<\, hlo obligations. He agreed that he knew Lee was dissatisfied vith the working
condition of the trucks supplied by Tropical Gas to carry out the operation but
he said he did somcthing about it. That he bought two trucks one at the end of
1970 and one at the beginning of 1971, Both selected by Lee, Lee denies this,
e stated that in early 1971, he does not recall how many other trucks Lee had to
use beside these two trucks. He stated that he does not recall that plaintiff
had bought a truck for the Xmas season but could not get the body made so he could

(;fPOt put it into service. He remembered buying two trucks from Lee at the Ctermi-

“nation of the contract, He personally did not see the vehicles but he signed the
checues to pay for them. Mr, Hinds, the operation manager, inspected the vehicles,

Mr, Hinds, operation manager, gave zvidence., Mr. Hinds identified the truciks
a5 follows:

BY 267 - purchased by company after he joined company;

Br 574 - vurchesed by company from plaintif ” when he plaintiff hod

comypanyy

\i&
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BX 681 - purchased by company from plaintiff when he plaintiff had left
company;

BX 556 - purchased by company after he joined company;

Bz 646 - purchased by company from plaintiff when he left company ;

T.4928 - Mr, Henry stated this was a pick-up belonging to Mr. Loe,

The officers of the company seem greatly confused as to which vehicles the

" -
(\/,,) company owned and which vehicles plaintiff owned.
Exhibit 37 and exhibit 39 -~ 'Fixed asset Record' of the company shows
the following aé company's property:
Exhibit 37 - BV 681
X 556
BY 267
Exhibit 39 - FG 234 - purchased from A. Lee, January, 1972.
. BZ 574 ~ purchased from A, Lee, January, 1972,
<\/v) On the evidence, I find as a fact that plaintiff had two vehicles

of his own using to supplemcnt the number of trucks supplied by the com»any,
I do not accept Mr. Henry's contention that plaintiff used his vchicles in
subsiitution for company's vehicles which needed repairs, I find as a fact
that Mr, lLee's vehicles were used additional to the number of vehicles
supplied by the company to carry out his deliveries, I further find that the
transportation supplied by the company was inadequate to deliver the orders
and had to be supplemented by Mr. Lee's vehicles, This, however, is a
collateral issue as it was not pleaded by plaintiff and I shall deal with its
effect anon,.

Imergency Truck

System:

The emergency truck was intended for use in supplying customers who were
completely out of gas. Normal orders would be supplied by trucks servicing
their regular routes. The emergency truck had no particular route and roved

(::} at large supplying customers out of gas immediately.

/ Mr, Lee in his evidence stated the arrangements set out in clausec 6 of
contract, exhibit 1, did not operate (i.e, the preparation and collection of
delivery orders), Discussion took place subsequently.

The emergency truck referred to in exhibit 4 paragraph (1) was a systen
Mr. Lue himself had put into effect, There was an emergency truck provided
within 2 redio unit. This truck was operated by lire Lee but the radio system

was controlled by Tropical Gas. Plaintiff stated’that after wwhile the
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emergency system increased in number i.e. all the orders being delivered was
on an emergency basis and they found they were getting more people calling
for this service than normal,

Exhibit 5 dated 19th November, 1970, paragraph 6, effect seems to
have been the suspension of emergency deliveries up to mid-day each day.

Of course, this no doubt, would affect the number of deliveries that could
be made in the afternoon period,

Exhibit 6 dated 25th January, 1971. Plaintiff states that during the
previous Christmas, the emergency unit was helping out on the regular routces
and after Christmas it was put back to its original use as an emergency truck,

Exhibit 6 also took away from plaintiff all control over the emcrgency
unit and placed it under the plant manager. So effectively, from 25th
January, 1971, plaintiff had no responsibility for emergency deliveries
except to supply a driver for the unit.

Exhibit 24, dated 8th October, 1971, confirms this arrangement.
Finding:

I, therefore, find as a fact that the emergency service was the
responsibility of the company from 25th January, 1971.

Allegation of Breakdown in Delivery Service:

Exhibit 1, the agreement, outline the mutual obligations of the partiecs,

Exhibit 2 renews the agreement for a further five years from 1lst
February, 1969,

The obligations of the parties in relation to deliveries may be sumna-
rised as follows:

The Company

(1) The company to provide the necessary transport to be uscd in the
delivery of the cylinders.,

(2) The company will take the orders and have ready at its office at
4:00 p.m. each day a list of the customers to whom delivery of
cylinders is to be made on the following day, with the address of
each customer snd the number of cylinders to be supplied.

(3) Company will have ready for transportation and delivery by the
plaintiff by 8:00 2.m. on the following day the numbers of filled
cylinders required to be delivered on such day being not less than
120 in number,

The Contractor:

(1) Shall maintain in good repairs vehicles hired from the company-
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(2) Transport and deliver on every day to such of the company's
customers within Kingston and Saint Andrew including Port Royal
such number of cylinders filled with gas as may be required by
each customer,

(3) Disconnect any empty cylinder being replaced, by a filled
cylinder and connect such filled cylinder.

) Retake, on behalf of the company, from each customer's possession
all empty cylinders and transport and deliver thc same to
company's plant at Brighton.

(5) Employ at his expense and on his own account an adequate number
of assistants to enable him to carry out the aforesaid services
efficiently.

(6) Account to the company for all moneys collected and cylinders not
delivered,

General criticism of the manncer in which plaintiff was carrying out

the agreement is expressed in the correspondence between the company and the
plaintiff.

Exhibit 4 dated 17th November, 1970

Paragraph 1 exhibit 4, Plaintiff in his evidence stated that "working
hours on a Saturday at Tropical Gas was - office 8 - 12, but the plant go
until 4:00 p.m.? That his employee drivers' understanding as that they
would quit work as soon as they had completed their routes, but they would
try and go up as far as they could in the evenings to get off their orders.
That that applied to every day. There were no arrangements with the company
for working on Sundays. He stated that all his drivers knew where to contact
him as he also had a radio frequency in his original system.

That in relation to parsgraph 2. He stated there was a rope on the
truck but he figured (it broke) this was after normal use.

Mr. Henry stated he wrote exhibit & as they had had a lot of complaints
from customers about non-delivery of cylinders ordered and on many occasions
it could be traced back to numerous reasons like:

(a) lost invoices; and

(b) many cylinders left over on say a Saturday never got delivered until

Tuesday or -ednesday of the following week.
Paragraph 3 of exhibit 4 reflects a strong expression of dissatisfaction

with plaintiff's verformancae.
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TFindings:

The incidents cited in paragraph 1 of exhibit 4, I find hard to accept.
It is couched in thec vaguest terms.

Mr, Lee said he had a radio frequency of his own, and there was a ruaio
unit in the emergency trucks, I accept Mr, Lee's evidence in this regard, If
Mr. Henry's conclusion is that the driver did not know where to contact
Mr., Lee or anyone connected with him on this occasion then I would not assign
blame to Mr, Lee as I accept that he made adeguate arrangements to be contacted

by the emergency truck,

In relation to paragraph 2 of exhibit 4, I accept that better super-
vision on the part of Mr. Lee could have avoided the incident. I find nothing
in these incidents th.t could be construed as breaches of the contract.

Paragraph 3 of exhibit 4, I find unsupported by any evidence and I assign
no weight to it,

It Was as a result of exhibit % discussions took place between Mr., Henry
and plaintiff which resulted in cexhibit 5 being written by Mr. Henry to
plaintiff.

Zxhibite:b doted 19th iTovemboer, 1970

Exhibit 5 outlined the arrangements mutually acceptable to both sides
for the carrying out of the contract.

Exhibit 7, dated 8th TFebruary, 1971, brought to plaintiff's attention
the necessity for completion of invoices. |

Again, exhibit 7 is not speccific as to the number of invoices involved;

It is also curious that when the drivers at the end of the day or on
the following day when they are making their returns to the plant superinten-
dent he does not insist on the completion of invoices. I find that nothing
turns on this letter and view it more as a reminder rather than = complaint;

Exhibits &, 10, 1%, 19, 208 deal with customers' complaints and have
been dealt with above,

Lxhibits 11, 12, 14, 20 deal with non-delivery of gas on 28th and 29th
Moy, 1971, and have been dealt with above.

Exhibit l6a deals with non-deliveries during period 3lst May - 1lhth

June, 1971, and have been dealt with above.

Fxhibit 30 deals with delivery re Mrs. Lopez and have been dealt with

o2

apove.

oxhibits 18 and 10z do-1 ith wrongful delivery to 7% Deancry "o 4

“and have been dealt with abéve -
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Exhibits 25, 25a, 25b deal with late delivery and have been dealt with
above.

On June 22, 1971, exhibit 16 was sent to Mr. Lee advising him that
Mrs, Hazel .ilson would henceforth be responsible for the cylinder delivery
section,

Mrs. wilson in her evidonce stated that in 1971, deliveries were getting
very bad. That it seemed that all the time they were gettingz complaints of
non-delivery and it was getting worse and worse every day. That the com-
plaints came to her first., Having received the complaints she would get
in touch with Mr. Lee.

She stated that the number of complaints varied., Some days they had
at least 30 that was the pcak of it., Sometimes she was unable to contact
Mr, Lee, when she did he would give her an éxplanationu She kept Mr. Jones
and Mr. Henry informed of the situation.

On 24th August, 1971, Mr., Henry again wrote plaintiff in connection
with the deliveries (exhibit 20).

Mr. Lee in his evidence stated that prior to receiving exhibit 20, he
had had no communication from Mr. Henry that his drivers were selecting whexre
they would or would not go., He stated that Mrs. Wilson sometimes tried to
get the first available driver to make a delivery which might be out of that
driver's route, her request sometimes would be turned down and she would
be asked by the driver to refer the order to the emergency trucke. That he
communicated this to Mr. Henry on receiving exhibit 20 and Mr. Henry said
he was right.

Mrs. Wilson stated she became aware of the position as set out in
paragraph 1 of exhibit 20 as the driver told her this - not that she was
routing them. She stated if any of the drivers came to the office for the

orders and there were emergency deliveries to be made i.e, by emergency,
people out of gas, aend in desperate need, She would request the driver to
take the delivery to such and such a customer and they would absolutely
refuse, They said they can't go in that area. She said drivers who spoke
to her mostly the emergency truck drivers but she Can't remember.

Of course, the whole purpose of the emergency truck was to take care
of the emergency deliveries thereby releasing the regular delivery trucks
to ply their routes.

Paragrapﬂ»Z of exhibit 20 -~ Plaintiff said he had agrced on that

condition with the company and that was partly how the small truck in the

)
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emergency system came into being, This was plaintiff's own trucke.
Paragraph 4 of exhibit 20 seems to be a request for information.

I find that nothing turns on this letter. It is not evidence of any

circumstances which can be construed as a breach by plaintiff of the

contract, but is a letter expressing dissatisfaction with Mr. Lee's

performance,

Exhibits 22 and 23

On 4th October, 1971, Mr. Henry wrote plaintiff exhibit 23, enclosing
exhibit 22, which he had dictated on 16th September, 1971, but had not
sent to plaintiff.

Mrs Henry in his evidence stated that in August, 1971, the service
had deteriorated. That at the time of writing exhibit 22, the situation
was hopeless. It had gotten to a point where it appeared as if the only
way to sort the matter out, if reasonable service was to be given was to
handle it themselves.

Paragraph 3 exhibit 22:

He stated he personally tried to get in touch with Mr. Lee, as on that
week-end he believes a truck had broken down. That prior to this Mr. Lee
had promised that if he was going off the island for any reason, he would
be advised, Consequently, he felt Lee was somewhere around, eventually he
was told that Lee was in Miami, TLee had told him initially, if he was
away, Thyghter would function for him but Thyghter had no authority to take
any positive action in case of say a breakdown when money is recquired to be
spent, After Thyghter left Lee's employ, he was told Abbot would carry
out this function but Abbot was never in a position to do so. He can't
recall if around the time he wrote exhibit 22 i.e. 16th September, 1971,

Thyghter was employed to Tropical Gas.

Lee came and saw him after he wrote exhibit 22, Lece said he heard that

he was trying to get hold of him and apologised for being away without
telling him as promisecd and he gave Leoe exhibit 22 to read. Lee asked him
to understand his position., That he intended to shelve a lot of his other
activities and to concentrate on Tropical Gas affairs. That he agrced to
hold off with the letter for a given period to see if Lee's promises would
be kept but he explained to him that if no improvement was forthcoming the
company could no longer continue on this ad hoc bhasis.

Porasrsh % exhibit 22

1ee told hin the driver had not sade off with the money but had
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left it with the plant superintendent, This was later checked out and the
plant superintendent, Mr, idwards, denied receiving any money or helping to
write up any form for that particular driver.
He denied th.t at th: discussions Lee pointed out that the facilities
were inadequate and further told him he would be in a worse position for
Christmas if more cylinders were not provided,

Exhibit 23 dated 4th October, 1971

Paragraph 2 "fiasco’ he refered to Henry in his evidence stated so many
things happened during this period. It is difficult to recall which of the
"fiascos'™ he is referring to., That the week-end before 4th Cctober, 1971,
he can't recall which exactly, which one this is.

The "fiasco' was, he remember a truck took off for Red Hills, ncver did
make it, That he was called and told by the driver, whose name he cant't
recall, that he neceded help to get the truck back on the road., He asked the
driver what had happened to Mr, Lee if he had tried to get hold of him and
the driver told him Lee was not available i.e. that he could not be found
and that is why he was calling, That after Lee's promises of a few wecks
before, he could only refer to this situation as a "fiasco.'

He stated that at this time in October 1971, Thyghter was then working
for Tropical Gas,.

He denied there was a breakdown in the filling arrangemcnts at the
plante

He stated that Lee came to sece him again and told him he was sorry
that something urgent had come up and he had thought his assistant, Abbot,
would have been able to handle the situation. Lee allayed his fears and
promnised that the problem would not arise again. That he would puersonally,
as of that date, collect invoices, route trucks and, if worst come to worst,
he would drive a truck himself and he would put the small truck into full
time service,

Mr. Lee gave evidence in reference to paragraph 2, exhibit 22. He
stated that the two drivers discussed were one Stephens and one Colce
These drivers were dismissed as it was alleged that they had sold cylinders
belonging to the company and had not made returns, He denied that he
employed two drivers who could not read or write, The drivers were Arnold
webster and Calvin Gayle, taken on weck ending 17th September, 1971. 'That
s had Coneeal Driveris Idooences.  That he took shons too ocos Thiy o woerd

conversant with thhe moute. That the whole thing hoppened suddenly and the
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had very little time to pass them through the usual familarization of Kingston;j
but two of the drivers mentioned were taxi drivers and were fairly familiar
with the corporate area. That he himself drove the emergency truck during this
time. That he was satisfied that they were sufficiently fam%;iar with the
roa

corporate area to go on the route, They were also giveqﬁmaps to assist them.

Paragraphs 3, 4, 5, 6 - exhibit 22

That he was off the island in Miami over the period ending 1l4th September,
1971, and Mr. Thyghter was in charge during that period. Usually he would
advise iir. Henry., He can't recall if he did on this occasion.

He stated it is not true that one of the drivers left with the company's
money. He stated that the driver's report and money were given to the
superintendent of plant, Mr, EZdwards, to be written up, although it was not the
usual practice, but this was not done until the following day. hat this was
clarified with Henry. Mr., FEdwards denied this.

Mr, Lee stated that he had discussions with Henry on this letter and they
agreed on certain things that were wrong i.e, the driver not turning in his
cash was explained; and explanation given on the other points raised. That he
referred back to the facilities being provided and pointed out they would be in
a worse position for Christmas if he was not provided with more cylinders.

Lee said the 'fiasco! referred by Henry was that there was a breakdown at
the plant, with the filling operation. That when they tried to put into service
the stand-by plant which is operated by gasolene that also proved fruitless, and
as a result it was late in the evening when they got the cylinders. There were
customers to service in Red Hills that week and the truck that was routed to
Red Hills went over an embankment and they were not able to get the truck back
on the road until the Sunday afternoon. The cumulative result of late start on
the Saturday they were unable to service some of the customers also because of
the Red Hills mishap. He had discussion with Henry who agreed on the explanation
givens

Plaintiff in cross-examination stated he does not agree that the statement
in paragraph 1 exhibit 22\was correct. That was Henry's views, It was not
corrects He stated he is not saying that nothing was wrong with delivery of
100 1bs cylinders. He is saying that in his views it had not fallen that badly.
It had fallen but not as badly as Henry had said. The service had fallen as
during the period mentioned they suffered from lack of cylinders, empty ones, and

L - 1 1
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having to wait until the cylinders were filled they normally got a late start,
which inevitably would affect the delivery for the day. That trucks usually
leave plant 9:30 ~ 10:30 a.m.

0f course, Mr, Edwards;‘the plant superintendent, described the physical
plant. He stated that the filling of cylinders was done by electrical pumps
and there was a stand-by plant, operated by gasolene engine in case of
electrical breakdown. He stated the normal time for trucks to leave the plant
were 8:30 - 9:00 a.,m. He denied that trucks were delayed because of power
cuts or not enough cylinders., He stated thatwhen Mr. Lee was at the plant,
Lee insisted that the trucks be checked before leaving the plant but when he
is not there the drivers always complain that the truck is not working richt.
He stated that Mr. Lee was not at the plant every day. That Lee had one
Thyghter employed as his assistant who was to see that the trucks leave on
time, see that drivers' reports were submitted and %11l moneys accounted for
after the trucks are gone and check with him if there are any complaints so
that the matter can be settled. 1In 1971, Thyghter tried to perform these
duties but there was always disapgreement with the truck drivers and he had to
wait until he saw Lee., He stated at this time delivery of cylinders was
about 50 - 65%,

He recallé the drivers referred to in paragraph 2 of exhibit 22 - Cole
and Stephens. They were dismissed as Thyghter caught them stealing cylindersf

He stated there was a driver who could not read or write, This driver
was never able to make up a report. He can't recall his name. He believes
one was Gayle, The new drivers were not conversant with the route and they
always brought back the cylinders. +hen he spoke to them about it they said
they did not know the route.

Paragraph 3 exhibit 22

He knows about that. The driver failed to report on the following
morning. He tried to locate Lee but was unsuccessful so he contacted the

manager and reported the matter to him.

Findings:

Up to this period, as the plaintiff himself admits, deliveries of
cylinders had fallen., How badly is very difficult to ascertain on the
evidence, Mr., [dwards gave a figure of 50 - 65%.

Exhibit 16a, the 14 day survey done by Mr. Jones, is revealing but it

dg for this porvticolar noericd slore.



- 29 -

The correspondence reveals a great sense of dissatisfaction on the part
of the writers, in relation to volume of deliveries, there are, however, no
precise figures before the court.

This highlights the court's complaint with regard to the pleadings us
one seem to be dealing in generalities when viewing the correspondence by
itself,

The conseguence was that the trial had to be enlarged to cover these
areas by the evidence with only limited success. Precise figures arc still
not available,

Plaintiff admits a fall in deliveries which he ascribes to breakdown at
the plant in filling of cylinders and a shortage of cylinders,

Lﬁ%i%%%i Mr, Lee's evidence in this regard,

The company's complaints deal with non-delivery of filled cylinders.,

It followe that these are cylinders filled and available for delivery that
are not delivered.

I caﬁnot comprehend how responsible officers of the company such as
Mr. Henry and Mr, Edwards could, if Mr., Lee is to be believed, well knowing
that power cuts had delayed the filling of cylinders and that there was a
shortage of cylinders which caused the trucks to leave late, i.e, that it was
by the company's own default that caused the breakdown in the delivery system,
and yet Mr., Henry would deliberately write letters complaining almost
hysterically about the poor state of deliveries,

I find as a fact that if there were power cuts it did not affect the
company's capacity to fill cylinders. I also find as a fact th.at sufficient
cylinders were.filled by the company and available for delivery.

In 1971, exhibit 11 complains of non-delivery of cylinders. It does not
specify the number for 28th and 29th May, 1971. Exhibit 16a is the only
precise statement in evidence and is for period 31lst May - 14th June, 1971

Mr, Jones, Marketing Manager, states that exhibit 1l6a represented one
of the worst periods.

I find I can make no findings of fact, up to this period in relation to
whether or not the deliverics system had broken down to such a degree to amount
to a breach of contract on the part of the plaintiff. Before such a finding
could be made, there must be credible evidence before this court, [from which
the court can evaluate and assess whether or not Mr. Henry's views as expressed

3 1 1 1 2 U I NP DI AN A T .
in his luotters were ressonabl: or unressonuble, having rogord to vhe ULIIC L



- 30 -
This evidence is up to this point unavailable to the court: hence this court
can make no findings of fact in this regard, at this point.

Mr. Small suggested that Mr. Henry came to the company with preconvinced
ideas and was determined to find some excuse to terminate the contract, so the
company could do the deliveries themselves.

I find that this view of Mr, Small is not justified on the evidence ond
I reject it,

The essence of the contract is that the plaintiff is obliged to deliver
all the filled cylinders ordered. It is the responsibility of the plaintiff
to make such arrangements as are necessary to achieve this result even if
this entailed late and/or Sunday deliveries.

It is my view, however, that isolated default by plaintiff cannot be said
to amount to a breach of contract unless such defaults are of such fundamental
a nature to destroy the root of the contract., To assess this, one must vy
examine the overall performance of the contract before one can come to a
definitive decision.
uestions to be answered are:

(1) How many cylinders were filled and available by the company?

(2) How many of those orders were delivered by plaintiff?

(3) .hen were they delivered?

These are some of the matters which, in my view, evidence should be available
to the court, alas no such evidence is before the coust up to this time, but
what I do find and this is admitted by plaintiff, that at times deliverics
were not being maintained at a reasonable rate, I find also that no reasonable
explanation is forthcoming from plaintiff as to the reason for this default.

Christmas Bve incident -~ 1971

Plaintiff in his evidence states that Christmas week, 1971, was like
any other Christmas. There were a great number of cylinders to be delivered -
above average. That they were doing probably 100% in that week that ordinary
weeks,

At this time he had the company's four trucks and his two trucks doing
deliveries,

Unavailability of Truck

A great deal of controversy developed in the evidence between the

parties. Plaintiff alleges thot on Christmas Eve one of the company's trucks

[ N I I BN o R T R T T T R S T R TR R Ak e
e din dolidveric wos witidraon by the comunny nol sort too Tho atuntIr,  uerce

it broke diown. thereby depleting the fleet at his dispos.l »nd this had an
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advérse effect on the deliveries. Plaintiff said he found this out on
Christmas Eve morning. Plaintiff said he asked Mr. Hinds for another truck,
Hinds promised to do this but he only got this truck at about 4:00 p.m.
That it was a much smaller truck than the one sent to the country. Truck
sent to the country was a five ton truck and it was replaced by a 1) ton
truck which had a capacity of 15 ~ 20 cylinders. Five ton truck had a
capacity of about 60 cylinders. {/hen he got the 1% ton truck at 4:00 p.m.
they did one trip with it. This has been wholly denied by the company.

Now, which truck wat this?

Burke, who gave evidence for plaintiff, stated that on Christmas Eve
morning, when he arrived at the plant he did not see his truck in the
compound. That he went to Lee's office and enquired of him about the truck
and he got no reply, He spcke to plant superintendent, My, Edwards, who
told him he had got an order from the manager to unload the truck of
cylinders that it had on and load it up with goods to go to Montego Bays

Burke stated that when he had parked his truck mostly empty cylinders
and some full cylinders were on it, That he returned to Mr. Lee and reported
what Edwards had said. This truck was a five ton and could carry up to 50
cylinders, Its registration number was BV 681.

Being without a truck he remained on the compound until about 3:30 plie
and in the meantime an unserviceable truck that wes there, the company's
mechanic was trying to repair it. That he got this small truck at 3:30 pem.
It was loaded and started to make deliveries. He left the plant at 4:00 peum.
He was unable to deliver all cylinders. Truck started to give trouble., It
shut off twice and he had to return to the plant.

Mr. Henry gave evidence. He stated he knows about one of the regular
delivery trucks being sent to the country just before Christmas. That it
was he who sent it to the country to Runnaway Bay. It took cylinders. The
driver left early morning and got back late as he had had a brake problem
with the truck i.e. he did not understand the braking system of the truck.
He stated that it is correct that the truck Burke drove had a differcnt
braking system from other trucks at Tropical Gas. Driver called the plant
that is how he knew the man had a braking problem and Thyghter was sent to
help him.

He denied that this truck was sent on Christmas Lve, 1971. e stated

he realised that this is an important issue in the case, the date he scnt
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Mr, Hinds gave evidence. He stated he knew about a truck that went to
the country sometime in December, 1971. That he first heard about it after
it haod returned, He remembers about the truck because it deVeloped
mechanical defect in the country and was delayed over-night. That this was
a truck ordinarily used by ILee. This took place -~ he does not know the
exact date - but it was not near to Christmas. Truck was BV 681, He denied
that this truck was unavailable as it had been sent to the country on
Christmas Eve, Mr. Ldwards gave c¢vidence and stated that one of the trucks
used by Lee was sent to the country. That he it was who actually sent the
truck, That truck was sent on o week-end, a Sunday., That he is sure of it.
There was an emergency in the country which was brought to his attention on
the Saturday by Mr. Henry and he sent the truck on the Sunday on Mr. Henry's
instructions,

It will be scen that the evidence of the plaintiff and his witness
Burke, is in direct conflict with the evidence called by the defendant. If,
however, one examines the documentary exhibits it may be helpful. It must
be remembered that these documents were prepared at a time when litigation
was not contemplated and so ought to be of a reliable nature, Let us examine
exhibit 34,

Exhibit 34 is Mr. Lee's bill for deliveries made in December, 1971, and
a breakdown on a daily basis of those deliveries, This is plaintiff's
document. He prepared ond signed it,

Now, the evidence is that the truck, BV 681l is the truck plaintiff
alleges was sent to the contry on Christmas Eve. Yet in exhibit 34 BV 681 is
shown on the list covering period 1lst December =~ 31st December, 1971, as
working for the entire Christmas week and specifically on 24th December, 1971,

Txhibit 35 ~ Drivers! Reports

These are reports completed by drivers on a daily basis which show the
deliveries made. These drivers! reports in respect of BV 681 indicate that
it did deliveries on the 20th, 2lst, 22nd, 23rd and 24th December, 1971,
that these deliveries were made by Mr. Burke. These are Burkeds documents.
He prepared andsigned them. &Axhibits 34 and 35 wholly contradict Mr, Lee's
and Mr. Burke's contention that BV 681 was unavailable on Christmas Eve for
deliveries.

I find as a fact that BV 681 was available and did moke deliveries on

24th December, 1971, -nd I so hold,
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Christmas TIve Episode

Mr. Lee's contention supported by Mr, Burke's, is that on Christmas
Eve, he was at the plant and that he was without BV 681, and did get a
replacement for it i.e., a 1% ton truck but not until about 4:00 p.wm. That
one trip was done with this truck. That this truck returned to the plant
at about 9:00 p.m. He stated that there were about 50 non-deliveries,
That these could not be delivered as they went to the premises but could

not maoke the deliveries as they were C.0.D. and no money was in the house

. to pay for the cylinders and in some cases it was the wrong address or no

one at home., I reject this. I find that Mr. Lee is not speaking the
truth. Mr. Burke's reason for the non-delivery was that the truck had shut
down twice and so he returned to the plant.

Mr, Edwards stated he went to the plant on Christmas Eve. That
Mr. Lee did not come to the plant. The trucks were loaded up and the trucks
drove out to make their deliverics. That before the trucks drove out he
heard the drivers complaining that they have not seen Mr. Lee and they
wanted their money as it was Chrigstmas Eve. That he tried to persuade them
to go and deliver the cylinders as Mr. Lee would pay them. Burke was the
first one to leave for Harbour View, and while he was gone Abbot brought the
pay. The other drivers took their pay and left., i#hen Burke returned from
Harbour View he was given his pay but he said it was not right and he would
not be going out again. That he parked the truck and left. That at about
two o'clock or there-about, two other trucks came in, parked and they also
left. That he tried to contact Mr. Lee but failed, so he called the manager,
Mr. Henry and told him what was taking place. Later that day he saw Henry
2nd Hinds. ILee never came to the plant that day. That Henry, Hinds and
himself had a discussion at the plant, and as a result he returned to the
plant Christmas Day. Henry and Hinds came there too. They hired a truck,
got a driver, but he did not know the route. They had a Tropical Gas truck
driver, Robinson, That they came to the plant because they had cylinders to
deliver i.e. the cylinders that were not delivered on Christmas ive., Thrce
vehicles were used to deliver cylinders on Christmas Day. That Abbot went
withéﬁ?ied truck driver., [Jome deliveries were made. Three trucks werc used
one driven by Thyghter. He denied that on Christmas Eve he drove Mr., Lee's
car to buy lunch for Hinds, Lee and himself. He denied that at about 4:00 peu.

1

Barke wos given on old 1 ton trucs which hod boen repsired to o onb on
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In cross-examination, he staoted that he was not at the plant when the
trucks finished their deliveries. He left the plant after 6:00 pem, On
Christmas Day he got to the plant about 7:00 a.m. and left about 3:00 p.n.
Henry came to the plant about 8:00 a.m. That they all left together about
3:00 pem, He stated that he was not preaent whén Henry phoned Mr, Lee, he
was told about it. That he was told about this in the morning.

Mr. Hinds stated he went to the plant on Christmas Eve as a result of
several telephone calls he received from Edwards. He got there in the after-
noon definitely after 2:00 p.m., Can't remember the exact time. He saw
BEdwards at the plant. Did not see plaintiff there. Edwards spoke to him,

He noticed vehicles, noticed almost all the delivery trucks parked in the
compound loaded with full cylinders.

This cannot be accurate as BEdwards stated when he left the plant at
6:00 p.m, the trucks had not finished their deliveries. hich trucks is
he referring to? Six trucks were used on Christmas Eve. Edwards stated
that when Burke returned from Harbour View he parked his truck and two other
drivers returned and did the same. One of these trucks was driven by Gayle,
hc does not remember the name of the other driver,

Mr, Hinds stqted that he regarded the situation as serious. He tried to
get in touch with Lee, He did not succeed. He saw Henry at the plant that
afternoon. He denied that Lee and he had lunch at the plant that day. He
stated when he left the plant on Christmas five the problem had not been
resolved.

He returned to the plant on Christmas Day. The trucks were still there,
Henry and Edwards were at the plant., Lee did not come to the plant. One
driver came at his request.

That he called Lce at his home and spoke to him. That he told Ice of the
situation that existed at the plant regarding the non~delivery of cylinders
and the unavailability of drivers. That he asked Lee to come down and assist
him in resolving the situation. That Lee said thet he was getting ready to
go out to dinner and could not make it to come down. That Lee gave him the
address of abbot and said he would know where to find the other drivers.

That when he spoke to Tce, at the plant, with him were ZEdwards and Heary
amongst others,

Of course, Edwards said he was told about the phone call. Mr. Hinds
said that he told Lee he hod his rosponsibilitics ~nd ceuld ast tell thils

to Henry but that Henry was present and if he wished he could speak with him.
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He handed the telephone to Henry, who spoke to Lee and told him something.,
That Henry, Xdwards and himself proceeded to try and get the cylinders
delivered, Th~t he went for sbbot who accompanied a hired driver. They
were not able to deal with the cylinders not delivered. h

Mr. Henry gave evidence. He stated that orders would pick up con-
siderably from November moving into December when it would reach its height;
sale sometimes doubling during the December month in contrast to the rest
of the year,

He remembered Christmas Eve, 1971. That he went to the plant that day
close to mid-day. Hinds had preceeded him to the plant. That when he got
there it was complete chaos. That the plant superintendent did not know
what to do about the outstanding deliveries., He cannot recall seeing
plaintiff at the plant when he got there. He saw some of the trucks therec,
Thay had undelivered cylinders on themns.

He went to the plant on Christmas Day to help to have cylinders
delivered that were not delivered on Christmas Eve because of the breakdown
of the delivery service. At the plant were Edwards and Hinds. Threetruchks
delivered cylinders that day. Cylinders delivered were all orders from the
previous day.

One truck was driven by Thyghter. One driven by one Robinson, who
normally drove the small (25 lbs) cylinder truck, and one driven by a hired
driver, Abbot went with him to show him ‘the route.

That he spoke to plaintiff from the plant. Hinds had spoken to
plaintiff in his presence. Hinds gave him a message and he could not
believe the message Hinds conveyed to him. He asked plaintiff if he under-
stood correctly what Hinds said i.e. that he understood that Lee intended to
spend Christmas Day with his family as customary and would not be coming to
the plant, He asked plaintiff if he realised the seriousness of the situation.
That there was a pouse and no reply. That he hung up and went back to load=-
ing cylinders. Thnt there were enough cylinders to take three trucks. That
Lee knew this. These cylinders were to be delivered from the day before.
That he understood Lee's attitude to be if he (Henry) did not deliver them
they would remain at the plant; so Hinds, Edwards, others and himsclf loaded
the cylinders and made the deliveries,

It was as a result of this that he terminnted the agreement - exhibit 3.

If one cuomines Hdiordm? evidonce he seems to be saving th t oy 1aft

with deliveries feor Harbour View snd then returned to the plant, parked the

o
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truck with full cylinders aboard 'nd left. He stated Burke left the plant
at about 7:30 - 8:00 a.m.

The evidence shows that Burke's route included Harbour View and
extended as far as Havendale. He covered Kingston 17 (Harbour View),
Kingston 2, 3, part of Kingston 5, 6, 7, 10..

Edwards admitted after checking the company's file which lists the
address of customers, that the names of customers on Drivers' Report of
Burke dated 24th December, 1971 (part of exhibit 35) that all these
customers are in Havendale. This, of course, shows that Edwards was
inaccurate when he said Burke went only to Harbour View on the 24th
December, 1971, and returned to the plant and parked the truck. He later
said that he believed Burke had gone to Harbour View.

I find the evidence of the defendant's witnesses as to time of day
and number of trucks somewhat confusing.

Edwards stated Burke returned first then at about 12 o'clock or so

two other trucks returned., This suggests that Burke had returned before

12 ofclock. ¥dwards said Burke retufned after 10:00 a.ms Hinds stated

he came to the plant after 2:00 pjm. and saw most of the trucks parked
loaded with cylinders. Henry stated that Hinds had preceeded him to the
plant and he got there about mid-day and saw some of the trucks parked,
Edwards, however, stated that when he left at 6:00 p.m., the trucks had not
finished their deliveries.

Finding of Fact:

I find as a fact:

(1) that among the vehicles used for deliveries on 2kth December, 1971,
was BV 681;

(2) that it was used by Burke;

(3) that Burke left the plant at about 7:30 - 8:00 a.m,, made some
deliveries in the Havendale area and returned to the plant before
mid-day;

(4) that there were undelivered cylinders on the truck;

(5) that Burke parked the truck and left;

(6) that two other trucks returned at about mid-day with some
undelivered cylinders on them, One driven by Gayle;

(7) that they were parked

2\
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(8) that up to 6:00 p.m., when Ldwards left the plant, and I accept

his evidence that that was the time he left, the other trucks
(3) had not yet returned from making their delgveries.
The question is, how many undelivered cylinders were remaining ﬁndelivered
that could have been delivered?

In relation to Burke, on 24th December, 1971, he took out 45 cylinders
and delivered 10 (see exhibit 35). The Driver's Report states he delivered
10 leaving a balance of 35,

Exhibit 35 shows details of deliveries made by Burke and Gayle for the
Christmas week as follows:

BURKE, ~ BV 681

DATE LOADED DELIVURED UNDELIVERED
20, 12, 71 4o 40 2
2l, 12, 71 56 55 1
22, 12, 71 60 60 -
23, 12. 71 60 17 13
by 12, 71 Ls 10 35

GAYLE - BZ 574 - See Exhibit 40

20, 12, 71 30 27 3
21, 12. 71 60 56 4
22. 12, 71 55 53 2
23, 12, 71 71 60 11

The records are incomplete, There is no evidence before the Court as to
how many filled cylinders remained on Gayle's truck. There is also no
evidence as to number of cylinders left on the third truck, Edwards gave
evidence about,
The only reliable evidence before this court, therefore, of the number
of cylinders of which all or a portion might»havebbeen delivefed are the
25 left on truck BV 681,
“Jle have no evidence as to the time the other trucks returned from
making deliveries, or if they delivered all their cylimders or only a part.
But, let us examine the evidence of what happened‘on Christmzs Day.
Mr, Edwards stated three trucks were used including a hired truck.
Exhibit 36 is payment for delivery of 20 cylinders on Christmas Day.
Edwards stated that on Christmas Day, cylinders were loaded for

Celivery.
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Robinson (Tropical Gas driver) took 20 cylinders
Thyghter took 60
Hired truck took 50 or 60.
That these cylinders should have been delivered on the 24th i.e. a
total of approximately 130 c¢ylinders,

Hinds in his evidence stated thut on Christmas Eve at the plant
he saw BV 681 (Burke) and BX 556 among the other vehicles loaded with
full cylinders,

Zxhibit 35 shows BX 556, on 24th December, 1971, had loaded 40
cylinders and delivered 30 leaving undelivered 10 eylinders. The
driver!s report shows 15 but this is obviously incorrect. Having
regard to Edwards' evidence as to time for delivery of a cylinder
(iees 8 = 10 minutes) and taking travel time along the route and
return to the plant and driver's rest time, would this bé a reasonable
nunber delivered for the day? Of course, we do not know the route
taken by BX 556,

Mr, Hinds stated that on Xmas day they were not entirely able to
deal with the cylinders not delivered, He does not say how many
cylinders were undelivered on Christmas ¥ve and how many were delivered
on Christmas Day,.

Mr, Henry stated he went to the plant, Christmas Day to have the
cylinders delivered, th t were not delivered on Christmas Eve, That
three trucks delivered cylinders, One driven by Thyghter one by
Robinson and one by a hired driver whom Abbot accompanied to show
him the route. He stated that there were enough cylinders to take three
truckse That Hinds, Edwards and himsclf and others loaded the trucks,
That this would normally be handled by Lee's drivers and sidemen, 1In
cross—c¢xamination he stated on Christmas Lve he did not check to see
how many cylinders were undelivered nor did he check to see if any of
the cylinders on the trucks were cmpties. That on Christmas Eve he had
no idea how many cylinders should have been delivered. He was told
approximately two-thirds of the cylinders were not delivered. Thet
he cannot dispute that 155 cylinders were delivered on Christmas Eve,
1971. (Ref. Exhibit 34) He agreed that total deliveries for mompth
was 5,087 and 25 delivery dates an average of about 203,48 per day. He

cannot say how many cylindors wore delivered on Christmas Dav There
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are no precilgse figures before the court.

A1l that can be said positively, on the evidence before the court
is thaet on the basis of exhibit 35 Burke'!s Driver's Report of BV 681
dated 24th December, 1971, there were undelivered 35 cylinders., Gayle
Bz 574 - 26 undelivercd., BX 556 driver not named - 10 cylinders un-
delivered, BY 267 fbbot - 21 cylinders undelivered. On exhibit &40,
Bz 646 Simpson, 28 undelivered. “Ixhibit 34 T. 4928 is listed on 24th
Decenber, 1971, as having delivered 25 cylinders., There is, however,
no Driver's Report in respect of T. 4928, It seems, however, that
Driver's Report designated as Hired Truck - Abbot. Part of exhibit 35
is in respect of T, 4928, If this is correct, it would seem that on
Xmas Lve 275 cylinders were loaded on all vehicles used and only 155
were delivered, This figure is arrived at as follows:

Ixhibit 34 identifies the vehicles used on Christmas Eve and

states the number of deliverices:

24, 12, 71 BY 267 39 Cylinders Delivered
BZ 574 29 i
T BV 681 10 "
“ BX 556 %0 "
BZ 646 22 "
i T.4928 25 1

TOT AL 155

Exhibit 35 Drivers! Reports:

LOADED DELIVRED UNDELIVERED

24412471 BY 267 60 39 21
Bz 574 55 29 26

BV 681 Ls 10 35

BX 556 Lo 30 10

Fx. 40 BZ 646 50 22 28
Exe 35 T,4928 25 25 -
(Hired truck) S S —
TOTAL 275 155 120

If one examines fixhibit 34, one can almost see the increasing demand
for cylinders by customers and sce the ecarlier efforts being made to
supply this demand. Therc is, however, a very signigicant drop for the

1

hith Docenber, 1971, iz delivorices, fhere is no question thet the

demand for e¢ylinders existed, that the defendant company made every.
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effort to supply this demand, The figures show that 275 cylinders were
loaded on the trucks and taken out and only 155 were delivered leaving
120 undelivered., This shows a remarkable high percentage of non-deliveries.,

Here the question of availa™le focilities for filling cylinders do
not arise, adequacy of cylinders do not arise. Here the cylinders were
loaded on board the trucks and the trucks left on their routes and
returned without completing the deliveries., It is significant that BV 631
Burke's truck which had a capacity of 60 cylinders were loaded with only
45 and yet he succeeded in delivering only 10 cylinders.

I find as a fact and I so hold that some of plaintiff's drivers made
very little attempt to complete their deliveries on Christmas Eve and
instead returned to the plant, well before the usual time., That they
returned with undelivcred cylinders having made no effort to complete
their deliveries, I accept Mr. LBdwards?! evidence as to what transpired at
the plant that morning, fxmas Eve, in connection with plaintifft's drivers
and that plaintiff could not be located when it became obvious that a
crisis was in the making as a result of undelivered cylinders on Christmas
Eve,

I find as a fact that plaintiff failed to carry out his obligations

under the contract to transport and deliver the cylinders to the company's

customers,

I, therefore find that plaintiff is in breach of a fundamental term

of the agreement,

Is this a breach that would justify the defendant summarily termi-

nating the agreement?

The correspondence reveal constant complaints by defendant to
plaintiff about deliveries. This culminated in the writing of exhibit 22
and ¢xhibit 23 by defendant to plaintiff,

Exhibit 22 and exhibit 23 contemplate termination of the agreement
as provided in clause 9 of the agreement - exhibit 1.

The background of this relationship is of some importance up to this
dates One would have expected plaintiff to display a little more concern
and sympathy for the company's business but in this '"Xmas episode," in my
view, plaintiff's conduct showed a complete disregard for the company's
responsibilities to its custowers and his, vlaintiff's responsibility to

the company. Itwas the conduct of plaintiff's employees that had resulted
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contacted, and I accept defendant's witnesses' version of what happened,
left a great deal to be desired. I cannot think of an act more calculated to
cause irreparable damage to the company's business than the deliberate non-
delivery on Christmas Eve and the plaintiff's complete lack of supervision
of his employees on this occasion, and plaintiff's unwillingness to make the
slightest attenmpt to put things right when the situation was brought to his
attention on Christmas Day. The breach committed by plaintiff was fundamental
and went to the root of the contract. Mr, Henry's remark that it was the last
straw is most apt.

Having regard to all these circumstances outlined above, under the
various headings and on the totality of the evidence; I am of the view that
the defendant was justified in summarily terminating the agreement and I so
hold,

Vhat effect, if any, would the fact that plaintiff was using two of his
own trucks to transport the defendant's products, have on the defendant's
right to terminate the contract? None in my view, Plaintiff would have
been within his rights to have demanded additional transportation to cope
with the voluuie of deliveries. The fact that plaintiff had to be using his
own trucks is evidence thut transportation which should be supplied by the
company was inadequate.

Once, however, plaintiff assumed the responsibility for the delivery
of the cylinders, he was obliged to carry out that responsibility or in the
alternative bring to the attention of the defendant the impossibility of
transporting that number of cylinders with the company's trucks available
in order to afford the company reasonable opportunity to:.

(a) supply additional transportationj or
(b) make its own arrangements to deliver the cylinders.

Plaintiff did neither, instead, he assumed responsibility for the delivery
of the cylinders and his employees then proceeded to abort the deliveries
deliberately, on Christmas Eve.

Jaiver and Istoppel:

\

The plaintiff in his reply pleaded waiver and estopped. It is my view /

|

that waiver and/or estoppel do not ariSe in this case. I believe, the i
application of the principle is best illustrated in the case of:

Birmingham and Distriet Land Company v. L. &, B, J. Railway Coupany ’
(1863) 40 Cch. D. 268 at p. 286 in which Bowen L. J. stated:

B
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"If persons who have contractual rights against others
induce by their conduct those against whom they have
such rights to believe that such rights will either not
be enforced or will be kept in suspense or abeyance for
some particular time, those persons will not be allowed
by a Court of Equity to enforce the rights until such
time has elapsed without at all events placing the parties
in the same position as they were in before,"
Again:

In short, a voluntary concession granted by one party,
upon the faith of which the other may have shaped his
conduct, remains effective until it is made clear by

notice or otherwise that it is to be withdrawn and the

strict position under the contract fefgrped (see
Cheshire and Fifoot 6th edition . H47H).H

Here the evidence discloses no concession on the part of defendant
company, indeed, the correspondence and other evidence disclose the
strongest protest on the part of the defendant company to the conduct of
plaintiff in the carrying out of plaintiff's obligations under the contract,

There is nothing in the evidence to indicate that at any time the
defendant evinced any intention whatsoever, not to insist on plaintiff's
carrying out all his obligations under the contract.

I find, therefore, that waiver and/or estoppel do not arise in this
case.

Damages:

If I am in error and the plaintiff's contract was terminated without
justification, what would be the mecasure of damages?

Mr., Small submits that the measure of damages would be the unexpired
period of the contract i.e. one year and 10 months,

Mr. Lee stated his profits were §14,000 per annumn,

Mr, 1ill, on the other hand, stated that clause 9 of exhibit 1,
determines the period of notice and damages should be assessed on the basis
of clause 9.

Now, clause 9 of exhibit 1 stipulates that company may terminate the
agreement by giving written notice to the contractor at least 60 days in
advance of its intention to do so.

Mr, Henry said he wrote exhibit 22 paragraphs L, 5, 6, Exhibit 22
seem to be framed as a notice as required by clause 9 of exhibit 1, Henry
did not give it to Lee as they had a discussion about exhibit 22 and
according to Henry lLee promised to do better. Henry stated that the
promised improvements were not forthcoming and as a consequence he wrote
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It is clear that exhibit 23 is intended to bring into effect paragraphs 4,
5, 6 of exhibit 22 (i.e. termination of contract by notice).

Exhibit 3 dated 5th January, 1972, terminated the contract forthwith. It
follows therefore that when the contract was terminated forthwith by exhibit 3,
on 5th January, 1972, plaintiff was under notice of intention by the company to

- *terminate the contract at that time - see exhibits 22 and 23.

Plaintiff is entitled to at least 60 days notice, Up to 5th January, 1972,
approximately three months had elapsed.

Although exhibits 22 and 23 invited Mr. Lee to come in and finalise arrange-
ments with Henry for the termination of the contract there is no evidence before
this court as to what transpired in the interim, It appears that nothing was
done about it,

‘hat damage, il any, has plaintiff suffered by the termination of the contract,

(;jexhibit 3? Before exhibit 3, plaintiff was under notice that the contract was
</bein3 terminated and should come in to discuss the arrangements for achieving
this. That was the plaintiff's position. Exhibit 3 terminated the agreement
forthwith,

Mr. Small submitted that the measure of damage is that unexpired portion of
the contract - one yecar and 10 months. But how can that be? Plaintiff cannot
be in any better position as a result of cxhibit 3 then he was before exhibit 3.

Dammges are intended to put plaintiff in the same position he would be in if the

o~

tx;ﬁagreement had not been wrongly determined and that position was that plaintiff
was under notice of the company's intention to terminate the contract.
Consequently, all plaintiff can claim is damages for a reasonable time it
would take the company and himself to reach an agreement as regards termination.
It can be well understood why nothing was apparently done by the company
until after the Christmas season. This is the company's busmiest time, and to
change horses in mid~stream so to speak, might be far more catastrophic for the
.. company. I would hold that a rcasonable time would be the period of 60 days
§-J?during which period plaintiff would be in a position to make arrangement, to
find alternative use for his trucks and staff.
Plaintiff stated his profits were $14,000 per annum, This wes not contra-
dicted. I would hold plaintiff's damages be assessed at 60 days at $14,000 per

annum calculated as follows:
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$14,000 divided by number of working days
= 365 less Sundays ~ 52 days

313 multiply by 60 days

= $2,684,00,

For the above recsons, I would enter judgment for defendant with costs

to be taxed or agreed.

W. B, Willkie

Puisne Judge
October 22, 1975





