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CakEY, J.ii.

" fhas is an appeal as rospects damayes only in a
judgment of Marsh J. in the Supreme Court dated the 12th of
March, 1990,

The defendants have argued that the award of $96,0600.00
for general damages was incrdinately high and what the court
should in all the circunstances reduce thac amounc. There was
filed also a respondent’'s nctice claiming, to the contrary, that
the same award of $30,000.00 was inordinately low and was a
wholly erronecus cstimate of the damage. That respondent’s
notice was withdrawn sc we are concerned only with the appeal by
the defendants.

Evidence of the injuries was provided Ly & medical
report put in by consent which showed that the plaintiff had a
displaced fracture of the mid-shaft <f the left tibia, =z
displaced fracture of the mid-shaft of the right tibia, a
displaced fracture of the mid-shaft of the raght fibula and

residval ceformity in both legs in the form of excessive callus



formation at ithe fracture sites. Theve was a jagged wound-
on the right leg. Ee was toxally lncayacicate& for six
menths. The medical report ended on this note _
"He is however not ex pectuu to have
any vesidual disakility. The periocd
"r which he was ;ncap&CLtated as a
suli of the accident was

approximately six {¢) months.”
ihe injuries in this-case, be it noted, were_fractures to both
leg=P LI fracture in the righu ;;b uelng the more sSericus.
_nueed _hefe were thr e fractures in respect oi that limb.

Mr. Delisser was guite unable.tc cite any cases where
the iniuries were of a similar nature to demonstrate thai the.
award was inordinately high. Hil the cases to which he made
refcrence, were cases where injuries were to one leg only.

Mr. Dennis was able to point ous attention really tc one case,

a case reported in Mrs. Khan's book of injurics Vecl. LI at page

3 namely Rutherford v. Dewar wihere tliere were fractures to both
leys. In addition there were cthex very serious injuries and

in that case the learned trial judge made an awaud of £4¢,000.00,
That award was made in 1981. There was another case of

More v. Gravesandy reported at page 97 of the same #0xrit where

there was & frocture of the left leg ornly, and in that case, the
award which was made in 1985, was in the sum of $50,000.00.

in my view, ﬁhe cnus of proof is upon the appellant.
He must cdemenstrate that this is a whiolly erroneous estinate of
che damages suffered namely, pain and suffering and loss pf
amenities. Bveu looking a. tche cases to which Mr. Delisser has
adverted our attention, where the injury was to cne ley only
one would havs to apply the formula as ordained in the
Central Suya case., ihat prccess. would bring the award, in oy

view, well within the spectrum of this particular award.



Even using as a guide the 1981 award of $40,006.00 in

Rutherford v. Dewar which I would think was a lcw estimate,

one would find that the award of $90,000.60 was eminently
reascnable. 1In my view, nothing has been shown which persuades
e that the estimate arrived at by the learned jucge in the
court below wus wholly eironeous. In my view this appeal

should be dismissed with costs.

WRJ.GHT, J.EA.

+ agree and need add nothing more.

MORGAEN, J.A.

i agree.



