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1. In the

landlord) vJould

ins t r II C t ion S 0;1

idea 1 s i tua t .ion tl)e c 1 ien t (p ro~ypcc t. i VO
.,/

arrive in the At tor-ney &-:off lee \.Jlth clear

the full agrl?ement teacht::.'d between the

parties r(~garding the If2tting of the commercial premi.ses and

request the Attorney to prepare a forlna.1 docurnent embodying

such agreernent. HoweveL-, more often than not f the Attorney

recei.ves incomplete instructions or: i.s i_nfo::med by his

c J. i e n t t h a ~ imp 0 r Lan t Ina t t e r s p 8 r t (l i!1 i r~ 9 tothe 1 e "C :..~ n 9 \.J (~ r 2

not <.liscuss(:~d bet\-Jeen the parties I much les~:3 agreed .

.:-
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2. 1'he Attorney therefore has the duty to en~jure that

th(~ client has considered all th(~ important issu(=~s,

understands the consequences of the various options l:lnd to

rcc2.ive precisE! in~tructions "from the clien:-_. Qllestioi1 ..:-~ .

vJOl~ ld cove r I for cAarnple I the tit Ie to the .pr8rnisc~:.; f t r~e

area to be let, the landlord's fixtures; the shar8d

facilities (if ~ny), rights of access and plans for future
,,--

c.evclopln~nt of the rcrr.3.inder of the land. The l\tto:-ncy's

role in t~le process of negotiating, dra.Et~.i.ng &:ld amending

ti1e .l(~aSe is a large 01:'2 and if proper'ly played can CjC) a far

we,y in s~e2~ding the completion of tl~e lease.

ii Controlled PreIni~~es .....----.

3. 1\ ~1 2.- n (1 u i :~: y s i~ J t: .1 <.l c~ 1 S 0 lJe L ta (12 eft 1": 2 P !:' C ~3 pC' c t i v (~

3 ( l ) ( e ) ( .i) of l h (~ n(~n tHes t ric t .i 0 n 1\ c t) and f a 11 \-} i t h 1. nthe

?::l:bit of that l\ct. rr:1is ',dill affect especially tl-..c rC~:1t

chargeable o:1d the inc!.. ?as·(! in rcn t (i [ any) f rOJa t .3_::\0 to

time.

landlorc; so as to asc0rl~aill whether

be leased a:-e con t rol :_ed
~

p ~:- ern i~) e s

t ~-i cpr- C I:~ i s e ~3 prop O~;edt. 0

o r not ( see ~~ c~ c t _L 0 II

, ..... ..

/

.. I

/
I

COUNCIL OF LEGAL EDUCATION
tC)UNCIL OF ttGAt EDlJCA'nON NoRMAN MANLEY LAW SCHOOL LIBRA'

NOR1v(AN MANLEY LA\V SCI-lOOt· LIBRARY P~W.l. MONA:, KINGSTON, 7 JAMAICA
, ~.\~l.L MONA~ !(INGSTON, 7 JAMAICA

NOi11\1/')1 i·.~f\NLEY Lt\\"'j SC::I-100'_
COUI'!CIL or LECI\L [DUCi1

r110N/\ I l(J[~GSTONI 7. J/\[t1



'~-t

~~~ ---- ~-.~
" 9 - 2 -

(iii) ~he Initial Draft

L--~

i~

4. rrhe initial draft lease is usually prepared by the

landlord 's l\t torney. I t behoves the At torney wi thin tho

bounds of the landlord's instructions, to produce a detailed

docurr.ent that can be considered fair and I"E!asonable to both

pa;:-ties. The landlord's Attorney Inay "Jell be doing l~is

client a disfavour by preparing a draft so heavily weighted

in favour of the landlord that the prospective tenant wal}<s

away froln the negotiations or, if not, the negotiations are

affected by it and become "cont0ntious ll and n:ore protractC!d

t nan the y s r~ 0 U .1 d 11 il V 8 1.> e ell. I tis a d vis a b 2.- e t hat t LeGr ~~ f t

should be st.udied by the prospective landlo1:"d c.nd fully
discussed with the Attorney and if necessary, Clmended bE~fore

dispatch to the tenant's Attorney.

5 . Cc !T~Inere i 0.1 act i v i t Y by de fin i t ion. is G. Ct i ve u :1a.

dy~amic. Businesses even when they are failing give ~ise to

TIlyriad issues. A leClf..)e of CO!Iunercial prernisGs even after

con~pletion will therefore be subject to const.ant and close

scrutiny. One or both parties to commercial lee..ses will

morc tha~ likely ~c corporate entities rather than priva~e

individuc.ls. The lease Vlill be read and re-read during the

ternl by t:je various officers of the cornpany, t.he

accounta[~ts, the property InanaCJcr, the insurance brokers,

attorneys and other advisers. The larger the development

cOltplex and t:. be longc\l:" thE.' t(! ru\ o[ the lC~dso t he lIla rG

frequent will be the reference to tile lease. In so far as

is possibl~, the lease should be a cornprehensive agreement

w~lich settles everything necessary between the parties and

leaves r:othinl;J undecided or to be ugreed.

The skill of the6.

produce d document that is

or readership"l and Wilich

c!1d as si~Hply as possible

between the partie::;". 2

draft~3;nan will be required to

both l'understood by its audience

sets out "clearly, unambiguously

t 11etc r ~~ ~ ; 0 f t 11 e b a ~ 9 c.. i :-1 :3 t rue k

"j
!

J ~-,!)__.~_~_I~_~~__~q.?_~_~?E 0 1 9 Ll i d_~~ l_~._ ~.~ l~~~J

1". Murray J. [(OS'; hd~:; catalogled a series of general

guidelines that I can do no better L:~an repeating l;c~c.

"Drafting: what to do. It is suggested that leases can
ana-snolllC1lJearaItea in l1OI"lual English, rather tht1n in
the pompous, \-Jordy, artificial ~tyJ.c that conveyancers
have often used. The 1~\oder;1 draftsnl?tn should depart

,.
'"

..
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from normal English only where there is a good reason,
and should be aw'are that the reasons out forward (for
exarnple I the nee,d to be unarnbiguous and cornprehens i ve)
\-.'i11 frequently be suspect. Although it may take Gome
ef fort, the draf tSlnan ought in IllOSt instances to be
able to produce a clause in normal English that will be
every bit as certa.in and comprehensive as its 'legal
Eng lis:l t pred8c0ssor. Our Idndlord-client~.>, t.hl~ir

te~a~ts aDd ~oth parties' successors will have C~U3e to
thank us for that effort, because it will produce
leases that they will be able to read more quickly and
understand more easily. Good drafting involves two
sets of gUidelines - those to be followed and those to
be avoided. Th(~ good draftsman will decide what he is
going to say bl2fore he begins dra.fting. Ho will use
plGin IT\odern 1...1ords in short I ~3imply construct(~d

sentences. He \,..,i11 state \-Jho does what, and will ,~dopt

the active rath'er than the passive voice, and whenever
possible, the affirmative rather than the negative. He
will gather sentences into clauses of rnanagea.ble length
and avoid long clauses by. dividing them into several
sUb-clausc3, O~ by introducing paragra?hing. To ovoid
repetition 2..nd to cr0atE.· certainty he \Jill use d~fir12d

terms, and put into schedules material that otherwise
would 'clutter' the document. He will present. the
document in a 'user friendly' way - for example, "' the
provis ion s t hat d L~ a 1 vI i t 11 a p (1 r Lie u 1art 0 pic vI i 11
appear together, and the various topics Hill br? set out
in a logical or-der. The document will be complete.
The clauses 2.nc.1 su:>-clauses wi 11 be well spaced, the:-e
will be a Inargin on all four sides of the page and ec.ch
line will be of a sensible length. Every clause will
have a heading and all but the simplest dOCUIHents \-Jill
have a list of contents. 'Th(~ number of each clause
will appear in full and the nUlubering ~lysteln \-Jill
fa.cilit2.te paragraphing. Punctuation will be L:scd as
an aid to rcadi:lg but not a~.:; 2.11 aid t.o cO!lstrc.ct':'on.
Any cross-referencing will be correct, and there will
be no pages or plans rnissing and no plans uncoloul:"ed." 3

and

"Drc:fting: what not to do. The good draftsl:1ar: ,",'i2.1
avo~a--aIl--aspecLs--·of·--le9~11ese- fo~ ~xa!nple I h~reby'

e.nd 'thereby'; 1 hereof' and I hereto' i ' such' and I the
sal~2' j I said' and 'aforesaid'; the exagge::-c:.t.ed use of
'any', I each I I I every', and 'all' ; unnecessClry
expressions (e.g. 'In consideration of ... ' or 'Subject
to the terrns of this l\grcement ... ') i superfluous pairs
(e.g. 'agreed and declared', 'execute and pe=for~' and
'well G:ld sufficiently'); circuln~ocations (e.g. 'in
the event tha.~' replaced by 'if' Ol: 'shal.i be at
liberty to', I shall bG entitled to' replaced by 'Inay');
Latin terrns; and unnatural uses of the future tense.
He'vJill avoid technical language, 'buzz \.Jords' or
jargon relating to th(~ subject lnutter of the dOCl~in<::nt.

He 'vJ i 11 n eve r c h c. n 9 e 11 i ~3 1 a n 9 U i:l 9 e un 1 e s she \.·1 i s b C' s to
c h 0. n 9' e h 1"s i!\6 cl ~ in9 ~u t w i 11 al \-J a y s c h d :1 9 e his 1 a :1 9U 3. 9 c
when he doe S ltv i~j 11 to c~laIlge 11 is -uicall ing . "IL

I wonoer aloud 110\.J Inany practitioners have been follo\-Jing

these guidelines.
I,
0 ••

'"
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(v) When does the term start?

L--

It is

date when the

of critical importance to know the exact

terrn begins as this will indicate \'Jhen the

terln will erld. Also various tirne provisions may hi:1ge on

the comme~celnent date of the lease. The i-nqui.ry is often

made whether the date expressed in the lease is included in

the term. The general rule is tha t a terln expressed to

commence from a certain date commences fron\ the first mornent-- .
of the next day unless the contrary intention clearly

appears f rom thE~ docurnen t - ~a~_~~.9i1 ~_~__~!~_!=".!a 1 E~ t?~~_'?_. ~_~~_--=-

[1968] 2 All ER 197.

(c) ~Inending

(i) Review by the tenant's Attorney

8. Once the tenant's Attorney receives the draft he

should undertake a careful study of the doculnent clau~e by

clause noting as he gO(~S along any matter he ~dishes

clarified, arn(:nd~d, <J~letcd or included. The tenantls

Attorney should ::..-c:sist the t(~mptatioI: to emend for "the 3cd\2

of amer:d~e:1t or se~k to l.:-edraft the dOCUluent in his own

style. It has been said 5 that there are only four good

reasons for dlilellding a draft docu!nent I viz,

(i) accuracy (to more accurately reflect the i~tcrQst

of the oarties)'... I

(ii) oroission (to deal with a point crnitted totally

fram tbG draft);

(ii-i) alnbiguity (to remove a possible arnbiguity) i and

(iv) to make the dOCUlnent more favourable to the tenant

(in a. matter of detail not previollsly " a 'gre8d"

betwc'cn thE: parties).

• •. 1

9. The t~enant IS !'"\ttorney should try to avoid absolute.

covenants a:1d to qualify them, where pOf3s.ible, by the use of

such ter.l1S as IIreasona:Jle'l or I'ilse best c~d\~avour". The ~

effect of 'ct~3E~ arnendments (where accepted) will 92:1er611y

mea :-1 ~ 11 a t ~ h (~ t c~ n Gotl t ....J i 11 not be in b r c .3 C £1 0 f tl i s

obligations in circumstances beyond bis control. If"

p03s'ible, the landlord IS risht of access should be

appropriately restricted. Also I _---~,I:J_e.r..~.__ tho l_~~qlor:d l s
'!""'- .•--.----- -..- ..........- - ..._._.,.._.....---_.•

...p~rrr'iss~on is r2q~ired then t:10 qualific:e..::':'on t.~c-'~ it should

'/ n~t be unreas-oi'ianlY·vlithheld· or ct'laycclis·sugge-sfecr-·--·-J\nd

, ....

'"
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vlhere the tenant has to cOlnply with the tern\s of any-,

I documen t (for example, rules of the complex or an insurance

p.olicy) then. provision Inust be lnade for same to be given to·

him by the landlord.

10. Once this review is cOIllplete the te~ant' s l\ttorney

should discuss the lease with the tenant. However,

depending on the results of the review and his relationship

with the client the tenant's Attorney can choose to discuss

the cr.anges directly with the landlord's Attorney if thl~

matters concern merely I'legal" ones in order to suve tilne

and to speak to the. 'client only if there are fundaHH2ntal

departures frorn his instructions as reflected in the

doculnent. In many instances and perhaps all too of ten

tenants prefer to leave the fina.lisation of the lea~~e to the

Attorney.

L--

(ii) The duty to the tenant
"

11.

should at

lease to

onerous'

Despite this perception the t.enant's l\ctorney

some stage fully explain ~he provisions of t:~c

his client and in particular any 'unusual or

terms. After all it is the tenant who will have to

fulfil the obligations and onjoy th~ benefit under tr.e

le~s0.

12. In Sykes v Midland Bank Executors [1970] 2 All ER

473, the sub-lease prevellted the sub-tenants from changing

the user of the leasec pre~nises wi thout the perlniss i011 of

the s~perior lessors and sue:; ?crrnission could be

arbitra:.-ily vlithheld. It was held that the sub-tenant's

solicitors were negligent in not bringing this to the

attention of the sub-tenant. Saln10n L.J. said at page 477:

"In a':lY vic\-.} , it. is '=1uito impo:-jSl~lc:..() lay dOW~1 c:.~ny

code setting out the dutie~3 of a solicitor wh~n

a d vis in 9 (l eli e ~l t d bo \l tale C\ s c . l\. 9 rca, t de a 1 d (-~ pend 5

on the facts of each particular C2iSC. A solicitor's
duty is to use reason<\ble care and skill in giving such
advice as the facts 0::1-tfi'erac~of the particular case
denlGnd . 'I' ------...- ---------.----.

Harman L.J. said at page 475:

"When a solicit.or is ask(~d to ad'vise on 2. leas~hold

title it is, in H\Y ~'udgment I his duty to call his
clieDt' ~~ attGntion to clausGs in an unusual forln which
nlay, affect the interE:sts of ti-s cliont as te kno\·:~

the!n. II
,.
' ..

'"'
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Karreins~i L.J. was more expansive at page 481:

!I[the solicitor] should have expressly drawn to the
Plaintiff's attention that the freeholder had an
absolute right to refuse CO~1~::ent to a change of user.
eli c; ~ t s r ely 011 t beirs0 1 i cit 0 r s to d raw t ~1 C i r
attelltion to unusual clauses or dangers in conveyancing
matters. This is so even if the clients concerned are
experienced professional men, including architect~ ~nd
surveyors. The solicitor is consulted as an expert in
conveyancing matters. Those in other professions have
usually no knowledge or experience in this field; that
is why they consult solicitors. 1f

13. The additional advantage of fully explaining ctl~d

involving the client in the negotiations is that oftentimes

wr.. en issues between the respect i ve attorneys become bogged

dow:1 or pas it ions apped r to h~ rdc~1, the we 11- i~lfor-filed

parties can discuss the Iuatters between thernselves and IndY

resolv2 a~y differences rnore quickly.

"'"

L-

14. It is advisable that the reasons for any

changes .,to the lease be indica ted by the tenant IS

as this rnay also assist thc~ parties in reaching a

compromise o~ce the landlord's At torney knows t.hG

for the proposed amendments.

( d 2 S U:>5eq~~n t ~~59_t:.i a t i ~~~

suggested

Attorney

speedier
reasons

15. After the proposed chang~s by tte tenant are

known, whether by return of the __d~a.£t lease aInE~nded or by

_}-_~_t:-te-r--sugges,tJ:!.~9 the changes, the landlol-d I s Attor:-~ley will
. '~.~ . ". -~~ . - --- .-

be able to assess how far c.part ~he parties are and, vlh2~h2r

in those rare cases, it luakes sense to go on wi th the

negotiations. Usually however the landlord's Attorney will

be able to amend the lea::Je ~nd return it 1~O the tenant I s

P.. t tor~ 2 Y 0 r to 1:" e s po n d tot he t C' r; ell1 tAt Lor n 8'1 's 10 t t ~ r . !\ .Ie.

this ~uncture or even 0:".. :.-cceipt of th0 tena.r:~ I s c::nC:::1dil\2r~~S

a me e tin9 0 fall t be par tie S In i 9 h t provpus E.' :!: u 1 . I !: t ~~ 2

client is a corporate one, it is suggested that ~ senior

officer or officers attend. Binding decisions can be taken

inunediately and time saved in not having ~o seek

authorizations for decisions. Also, the face to face

interaction between the part ies \tJi tll the opportuni ty to

exp 1a in Inare f u 1 .1 Y III a y ~J pee d finali sat i 011 0 £ a nag r C 0 IIIe I1 t .

16. Hopefully the negotiation drafting and amending

process will proceed with expedition to a satisfactory

conclusion. ~uch will depend on the reasonableness of the

"' ..

~
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parties and their willingness to compromise. In the end an

important factor will be the relative strength of the

parties as rarely will the parties be evenly balanced. If
there is great deroc:..nd for the preJI\ises to be leased, the

landlord I:lay be able to tClKe a mo!:"c inflexible positio:l

\oJhile if the prelaises have been elnpty for a while I the

landlord Inay be willing to be more amenable to the tenan~' s

p.:-oposals.

B. SOME SPECIFIC PROVISIONS

(a) Descri!2,tion of the leased premises

17. It goes without saying that great carl~ should be

taken t.o ensure that the premises to be leased cho'~ld be

described with absolute certainty and accuracy. T;:=-s

usually presents no problem in a stand alone building with

its own certificate of title. In multi user premises,
(shopping plazas, office complexes and industrial estates)

the problerns ca~1 arise and \)h(~~c part of a floor or building

is being leased I the task Cc1n become ve.ry COIllplicat.E::d.

18. 'l'he ready solution is to have a proper and ..

detcil~d plan pr(~pared of the leased pr0II~is~s by a surveyor

which is attached to the lease and initi-alled by th~ par-tics

for identificatio~. In this way there can be little dispute

as to thE; exact dilnensions and a::-ea of t.he leased premises ..'

19. The Attorney should diso examine the relevant

d up 1 i c 2. teee r t. i fie C1 t e of 1.' i t ll~ or Co copy t 11 l:: reo f to con::= .i :-n1

that the title description and volurae and folio nUl:1bers are

correct, the parties are the cor~ect ones and properly

t' described, the endorsed' restrictive covenant? do not prevent

the user of ~he prell\iscs for the pu::P08C ir~tended 3:1d

whether a~y consents to l~ase are rcqui~ed to b2 Gbt&~ned

Jfroffi mortgagees.

20. It should be noted that in the absence of a

provision to t11(~ contrary tll0 led~~e of d l)art of 3. bUilding

desc:- ibed ~10r izon ta 11 y or vt:.' r t ica 11 y i:1C ~'_ ~~'::G:::; t~le ext 0 rn& ~

walls 0: the part so demised - Hope Bros. Ltd. v CowGn

[1913J 2 Cn 312 and Goldfoot v WQlsh [1914] 1 eh 213.

a strata lot where th8 boundaries are the ce~tre o~ the
floor, walls or ceiling between tile strata lots or bctwe2~ d

21: This p03itio:1 would bo diff0r~:-lt frorn th~ lease of
,.
'0'

~
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s tra ta lot and COlnITIOn property.

Hegistration (strata Titles) Act.

Section 7(3) of the

L.--

22. The ",,~:torney should be especially put on notice

vlhen a part only of a DUilding is being leased that thc.r-e

may be the neE~d to make the necessary exceptions and

reservations and include the necessary regrants in the

lease. such rights should be expressly set out in the lease

so that there can be no doubt regarding their existence.

7hese would include rights of way, right to pal.-J~ I right

through co~ducting media (wdter, electricity, sewage and

telephone and television service), right of light and air,

right to develop adjoining land and right to use cornlnon

toilets.

23. The tenant's Attorney will usually try to restrict

the rights of access by the landlord to re~sonable hou:-s of

the day and after reasonable notice to the tenant. '"

,~.!_,~~~~~o ~~~~~_._~_~:l_._~}~~_~~ __~ .~~_~_~~ _J~_~:.Y-!~~~~_~~_~_ .._~ ~~ .E0~..!:

24. Car2 should be taken in fixing the rate of

interest so as not to impose on the tenant a penalty instead

of just liquidated daJnages for his breach of the covenant to

pay rent. Dunlop PneuIllc1tic_ 'I'y-!"e _C~1?pa:1Y Ltd. v New Garage

and Motor Co. Ltd. [1915] AC 79.

(c) Service charge

25 . 'rhe payment of a serv ice or maintc~ance charge by

the tcna"":1ts is one of the ways in which the landlord Qnsurc~~

that no part of the rent is used in the upkeep of the leased

premises as the tl~nants bear t11e responsibility to reiQburs2

the lc..Ddlord for 'such exper~diture. Tl1e~c "clea:- l.cas12s"

were described by Lord Wilberforce as -

"leases in w~lic!1 the tenants bear all the costs and
risk of repairing, maintaining and running the building
of vlbieh their demised prcJnises form a part so that the
r en t po. y a b 1erea c r: ~ s t h l? 1 <:: :ld lord C .1 ear 0 tal i ex PC! ~ ~.; C ~3

and OV<2 rheclc::: II • 0 ' ~d Y V Cit Y c[ LO:ldo!~ Hen t :i? ropE.':-t y
. J- 1 [ ] ._- ~·1 r .. " ..- = - ~~ -~."-~ '""i --.---------.---~~------"----~~---"-- -~--

Co. L~G. 1902 1 A ~ ER bGO, 67~.

?rL4:::J. Clear leases have become the norm i:1 rnodern

corrun8::-cidl lettings. T~c draftsman needs to cor;sidcr thQ

list of serv:'ces and c!~ur-9CS to bo covo::cd by the s0rvicL~

,.
t ••

~
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charge, how often it is to be paid and how it is to be
,dfvided anlong the various tenants.

27. As regards the latter it is usual to apportion the

service charge on a fixed percentage basis rather than

leaving i.t to the landlord or his expert to exer-cisG

discretion in dividing same on " a fair proportion basis".

While this rnethod ("a fair proportion basis") has

flexibility in that it allows for the tenant vJho uses a

particular service more to bear d greater p=oportion of the
0xpenditure connected with it, tenants tend to be [l~lite

suspicioLlS of leav ing the apportionrnen t to the landlor-d' s

expert. The fixed percelltage is usually based on the floor

area, that is, the proportion vlhich the floo:=: area of the
leo.sed p:r-cmiscs bea!:"s to the entire lettc:.ble area':'n t~e

bUilding.

1vv-{ v:
1'0 ll,./· r::/)

2B. The practice

reconcile annually the

the actual expenditure

bUilding or complex

accounts.

(d ) G~a. ra~ tors

is for the landlord to adju~t and

regular sGrvice char0e paymG~ts \.Jith

incurred by hirn Wit~l respect to the

on the prod~ction of the audited

{LJ- 5 IL.(:

29. \tJhere the landlord is unsure about the f in~nci.al

position of the tenant or where the tenant is a corporate

e~tity (especially with a nominal share capital)
consideration should be given to having third pa:-tics
guarantee the tenant's obligation under the lease. Th~s

gives the landlord additional safeguard should the tenant

Gxperience financial difficulties or go into liquidation/
bankruptcy.

30. I t ~3 ho~ Id oe bo rnt2 i [1 II:':' ::d hOHt:.: v e r :: h..:-~ t. L. r:c

landlord owes a duty of care to the guaranto~ to take
reasonable steps against the tenant if he bl:"eaches any terms

of the lease and ~ot to act in a haphazard or inconclusive

way to\-lards the tenant as tIlis Inay enda~~ser the landlord's

rights agai~st the guarantor.

31. In Standard Char~e.:-ed Bank Ltd. v vlalker and

another [1982] 3 All ER 938 A bank made a loan to a company

SGct1rec. by a debenture and gua.:-anteod by tw~G of the

compdny's directors. Tho ba~k later appointed a receiver
for the Cornpany under t (le debenture. The receiver disposed

"..-

, ~

t\
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of t~le assets of the Company at considerably. less than its

real value and the sum realised was barely sufficient to

cover the costs of realisation. The bank sued the

guarantors on their guarantee. It vJa~.l held that the duty of

care owed by a receivor of a cornpany L::1dCl:" a dC~2ntur(: in

disposing of a con1pdny' s aSSE:ts was owC?d not only L.O the

cOlr.pany but also to the guarantor of the cornpany's liability

under the debenture.

"Clearly the- guarantor's liability is depe~dent on the'·
company's. lIe is in a special positi9n. The amount of
his liability depends entirely on the arnount that the
stock realis.es when sold wi th proper care. To my rnind
he is well within the test of 'proximity'. rfhe
recE:iver owe's a duty not only to the company, but to
the guarantor to exercise reasonable care in the
disposal of the assets" pc:- Lord D0rlning M.R.10

(Q) Insurance

'"32. The usual practice is for the la~dlord to assume·

the 0::> 1 i gat i G n to i ~l sur ~ . I nth i :i way t h c~ 1 and lord e 11 S U ::- e s

the protection of his capital inve~3tJnent and ful::i2-s the

obligation to hi3 mortgagee. Notwithstanding th~s

obligation by the landlord, it is the tenant who usually

pays the preIf,iurn under today I s "clear or net lease~lf. l\reas

to be considered icr inclusion in the insurar~ce claus123

i:1clude -

(a) the sum insured;

(b) the ~isks to be cov0rcd;

(c) what happens on the darnage or destruction of

the leased premises by an insured risk.

33. rrhe tenant t s l\ttorney ~~hould then review tIle risks

against which th(~ landlord has cCtv(.!nanted to insure tOS2ther

with the repai::-ing COV2nant and proviso for suspension of

rent if the leased prernises become unfit for use. rrhe ..

ten2.:1t' s Atto~~ey should note that the tena~t' s obligation.

to repair ~hould exclude lidbility ~o ~epair ddma90 c~u3cd

by an . insured ri'sk. Also where the landlord does not"

coveDant to insure .against all r.easo~lable foreseeable risks

but o~ly say "fire and s'.Jch other risks as the landlo1:"d nlay

deerll tit" then the tenant v/ill to liable under the repairing

cove~ant fo"!: damage Cc.l.l~~ed by o~her perils as hl4{:cicane I

flood, starIn etc.

i ••

L--
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34. Where the proviso for cesser of rent op~rates only

when damage is caused by c\r1 insured risk, the tenant will be

liable to pay rent if the premises are rendered unfit for

use by a risk which the land lord has not insured. rrhe

tcna!~ t f sAt torne y S llOU ld 0 it hQ r se(~J':. (\11 C1IIlondmen t to \-1 iden

the risks to be covered (and obtaining protection under the

repairing covenant and the cesser of rent proviso) or the

tenant ta~es out insurance in respect of any liability to

repair damage arising from any risk left uninsured by the

landlord and any liability to pay rent duriDg the time h0 is

unable to occupy the leilsed prerr:ises.

(f) Rent Heview

35. "A rent review claLlse is des':'S:lec to deal wit~l a
pcrticuldr cOf."'lmercial problem, ~a!T~ely, thc.t of a
tenant who wants security of tenure for a lengthy
term and t:-~e landlord who in tilnes of inf lation 0:'­
2.. ~c.pidly changing property rnar~{et' docs not vJant
to conlmit hiIflself to a fixed rent for thG w~ole of
tl:at term" MFI Properties LiITlited v gree G':--oup
Pens ion T rus tLtd--:--'198o---i--j~-T'lE-R---~;r4-per-I-l()fI-ft1an-j

at--9-;rS,-.---~--------

36. COltlplex forlns of r(~nt review are found in long

leases of tvJenly five years and up-vJards involving various

"assumptions", "disregards", If va l ua tion method", the third

party (c..rbit!:"ator or expGrt) 2..nd the review procedure

itself. This is usually a tiIne consuming process and tend~

to be costly.

L··-'· -

37.

~a;

(b)

Othe:!:" approaches to rent ::cview include -

Shorter terrn leases of say 3-5 years with fixed

pGrcentage increases at the cOlruncncernent of each

year;

PrerniUln Hents where the/' parties agree to a fixed
/

rent for the entire .. term v;hich will result in thG

tenant paying <3.n initially higher rent in the

early years of the l(~ase to cOInpensate the

lana lord rar b is "los s" ir: t l-:e 10. ter year::;. 'J..'ne

f. 0 110win 9 e x a r;\~) 1 e de If1 O!l S t r d t e s -

l\nnual Hent Premium Rent
• ,,-~-. -,.--+-..~-. ----~ -._. -- - -~ ~ ... -- --_.__.--~-

Year 1 :~1, 000 $1,200

Year II $1,100 !pl,200

Year 1.1 I $1,200 $1,200

Year IV $1,300 $1,200

Year V $1,400 ~; l-L 200

$6,000 $6,000

,..,.

~
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Index-linked .rents which ties the increases in "

L---·

rent to, say, tIle Jl\QVE:!lnellts in tlle cost of living

indE~x. This will not r:ecessarily reflect the

Inarkct rent for the prernises but it will ensure

that rent increases are kept in lin(~ with gene~al·

inflation.

eVent the landlord's l:..t torney uSL:ally

rent review, the nl2vl r2nt docs net fall

rent, that is, the rent can o:11y be

In c.ny38.

ensures that on any

below the existing

reviewed upwards.

(g) Proviso fer Re-c:ntr~

39. It is usual to insert in leases an express provi:;o

for re-entry by the landlord and forfeiture in the event of

a br~ach of the covenant to pay rent (vlh~thcr formally

dema:;ded or ~10t) or G failure by the teno.nt obs~vc t~;c

other covena~ts. Indeed under Section 96(b) of che

Registration of Titles Act this right of re-entry is one of

the inlplied powers of the landlord. These provisions give

the landlord the right to make an actual entry to work the

forfeiture or to SU0 for ~ccovory of possession instcdd of

making d re-entry. I t is th0 serviCL~ and not the i.ssue of

the writ which is equivalent to re-entry and effects a

forfeiture and the l~asQ is determined frorn the date of

s8rvic8. Canas Pr-oper~.y Co. Ltd. v. K L Television Services

Ltd. [1970J 2 All SR 795.

40. Historically the tenant was entitled to p~tition

the old'Court of Chancc~y for relief from forfeiture for non

paymen~ of rent. In England the position has been codified

and exte~1ded by statute. It is ~~ub:nlttcd that the "pre

s tat u tor y 11 posit i a fa s till i sin e f f ec tin J 6.r~a i cas0 t ~1 a. t

equity will relieve a tenant against forfeiture fo~ non

payment of rent but as a general rule not in other cases,

Barrow v I~aacs &. Son [1f391] 1 Q.8. 417.

41. Accordingly, ~he proviso for re-2r:try and

forfei turE~ in a lea~c prov ides c3.IloLhor re!Ilcdy in the j
1 and lord I 3 a 1~ s (: !1a 1 . T 11 i sis 0 f cou r: s c sub j e c t tot 11 e 12 a. sed "­

premises not bei~9 co~trolled prernises under the Rent

2 est :c i c t i G i1 1\etand t 11 e ~ to for e s u ~ j ~ .:: ~ to S l~ C t i G n 27 'vJ 1: i c h

r.',.

~



::1.
~/·

-- 13 -

p~ohibits the eviction of a tenant without an order or

,judgment of a competent Court.

i~__S!:CL~ri ~_L Der~_~_~_~

42. l\nother device used by landlord to minirnise ~he"

consequences of a breach of the covenants by tenant is the

taking of a sum of money (usually equivalent to one, two or
three months· rent) as a security deposit. This su~ is held

by the landlord in escrow to remedy or assist in remedying

t.he non performance by the tenant of any provisions of the

lea~e and is refLlndablc~, to the extent unusE~d, at the

:'er~.inatio:! of the tenancy.

I
l----- -

43. Under section 24(1) of the Rent Restriction Ii.ct

"no person shall as a condi t ion of the grant rGne\val or

contiDuance of (~tenar:cy of any controlled premises

r e q u .::. r" e t h l2 P a yrnen t 0 fa:; y f i 11 0, p r <:) rn i urn 0 r G t h 2 :: 1 j k e" s u ,,1 ..

or t:12 giving of any COI1sideration irl addition to rent ... II

44. The Hords "fine lt and "premiurn" are not defined in

the Act. The Dictionary of English Law has this to suy with

res pe.::t to t~;.e G.e fin it iO:1 of II pre!ni CilL
ll

:

II I n 9 ran tingale as e, par t oftherentis 8 orr.e t i r.~ c ~3

capita 1 is cd a [ld Paid i 11 a 1 u ltl p r..i U III a t the t i Hi e t 11 c
lease is granted. This called a fine or pren\iLlIIl. II

45.

Cou:-t

85(1)

I n R v~_~_w i ..!2-9. (1 9 7 7) 6 5

of Appeal had to consider

and 92(1) of thl~ English

Cr. 1\Pp. R 4 t ~1e E rl 9 1 ish ,

the Ineaning of Sections

Rent Act. S(~ction 85(1)"

reads as. follows:

It/:.ny pe!:"son \-/ho, as a cor:dit.i-o!~ of the grant ~c~~~wdl or
continuanCl~ of a prot~cted tenancy, requires, i~

addition to rent, the payment o~ any prelniuli1 or the
rnaking of any loan (\-lhcthcr secured 0:::- unsecuI~cd) shall
b2 gu i 1 t Y of an of [once unde 1: thi s sect ion. II

and Section 92(1) of the same Act reads:

II I n t f1 i s p.3. r t oft 11 e FA c tun 1e :3 S t 11ceon t ext 0 ~ !~ c r vI i- s e
re\iuires ... I prc:-;lium I includes any fine 0:::: other li]~e

sum or any other ~ ..~cunidry consideration in addition to
rent 11

10. '1' h C' (J, PP (-~ 11 (1 I1 t 1: iJdOL'C' Il CO J 'i vic t l~ d 0 fob t a i n i n tj Co.

P2 C U [1 i ~ :- y a c. v c.. f'A tag e ( i . ~ . the e vas i G ~1 afad ~ b \-. ) by

deceptio:1 contrary to Section 16(2) of the Theft Act in that

he had paid the rent and security deposit to the landlord by

cheque iLl a false narne \..Jhich he later st.opped t.here being no

money in the account 01: \-lhich the cheque \",as drawn. It was

, ....

'"
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..~::g~2d on his behalf that the returnable deposit was an

u~lawful premium under Sections 85 and 92(1) of the Rent Act

a:-:d was therefore an unlawful payment and could not

constitute a debt or charge within Section 16(2) of the

'rl:,:.:f~ Act.

Lav.son J said:

"In our judgment the paYlnent of the returnable deposit,
as it is described in th~ agreement, was not a premium.
It was not either a fine" or other like SUln and it was
not 'any other pecuniary consideration in addition to
!:~nt'. It was w11at it W3.!·'; specifiGd ~o be, ~hat is to
say, a deposit as against the tCI1ant' s obligation to
pay various accounts such as electricity, telephone and
service accounts and other rnatters in . respect of any
ci~lapidations, bear ing Blind tha t this was a furnished
t2nancy."

C..-

l~ccordi.ngly the appeal was dismissed. ,

47. This case is authority [or saying that the deloand'

of a refundable security deposit need not be contrary to

Section 24(1) of the Rent Restriction Act. Howev~r, it docs

not Sd.y that a d~posit can nev(~r be a fine, premiurr., etc.

48. It is subrnitted that if the amount delnanded of the

tenant was so excessive in relation to the nlatters j.t sought

to secure as to be unreasonable, then it may well fall for

consideration as to ~hethc~ such d penal su~ is not causht

by Section 24(1) of the Act. Indeed, the Court of appeal

itself in E~...ling referred to this. The weekly rental

denlanded of Ewing W2S L12. 00 per week (or t4B. 00 per Ino~~h)

and the deposit was [48.00.

0~_~:!~__coIn~:!¥_:~~_:~_~_~~ __~;_~~~_~!_~~

4 9 . t1 a II y 1e a s esc01) t a ina pr-ovis i 0 r: wb (:~ reby t 1~ e t 0 n a r1 t

is oblig2d to observe and comply wltb th~ requirE!rl1cn~::; 0:

any sta~~tory enactment l orde~, regulation and bye law under

or pursuant to the 'rOvJI1 c1.nd Country Planning PAct, Local

InlproVClnents l\.ct and ilny silnilar or rQlat(~d legis.l.:-.. tion.

The tenant should be made aware of the full effect of such a

provisio:1. In these times of disastel.- p!:'epdYedneS3 2l:1G.

envil:'orH~e~tal concern the tenant could well find

installation of Yequired equipment and/or rnodifica.tion of

existing wQrk~ a costly exercise. 'fhe tenant f s Attorney! ..·..

should e:-.sur(~ that any such ab] igations to be assuIned by the

to\
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tenant are reasonable and relate to the tenant's user of the

prenlises.

(j) Break claus~

50. A "break clause" in the lease gives an option

either to the landlord or the tenant or both to deterInine

the lease usually after giving a period of notice which may

or may not be conditional on the happening of some event.

Where the leased premises are controlled premises under the

Rent Restriction Act it would appear that Section 27 would

apply with the consequences discussed at paragraphs 60 to

67.

c. SOME STATUTORY CONSIDERATIONS

(a) The Registration of Titles Act

(i) Effect of registration

""Il

51. For land under tIle Registration of Titles Act, the

effect of registration of the lease is to afford the lease

the protection and benefit of that statute and to create a

legal interest in land. Under Section 94 of the

Registration of Titles Act -

IIAny freehold land under the operation of this Act
may be leased for any term not being less than one
year by the execution of a lease thereof in the
form in the Sixth Schedule, and the registration
of such lease under this Act 11

52. It has long been decided Crowley v Templeton

(1914) ~7 C.L.R. 457, a case in the High Court of Australia

on appeal from the SuprcIne Court of Victoria, that although

the words "Inay be" arE: perrnissive or facultative in forrn

they are, in fact, peremptory and exclusive in effect.

53. Accordingly, any lease for a period of 1 year or

more which is not registered does not create a legal estate

in favour of the tenant. The tenan~ would not enjoy the

protec~ion of the Act. TIlis is clearly seen from Section 63

of t~1e Registration of Titles l\ct whi.ch runs as follows:

"When land has beE?Il brought under thQ operation of this
P..ct, no instrument until registered .in Hlanner hcrci~l

provided shall be effectual to pass any estate or
interest in such land, or to render such land liable to
a~y mo=tgage or charge, but upon such registration th~

estate or int2rest cOlnprised in the instrunlent shall
pass or, as the case may be, the land shall becorne
liable in manner and subject to the covenants and

~ 'SC\-\OO\.. \..\~~~~"i
~ORtAt>.~ ll\1\~\J.'l \.J\ .... ttOl.l

c
p..1\Ot-l

COUI"C\\- 01' \-,;,G"'t\1 Jp.,... ...\Cl\

)/\O~I'--~\~GS10 '
-.;,

,
L..-""
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conditions set forth and soecified in the instrument or
by this Act declared to b~ implied in instruments of
like. :lature ... 1t

54. It appears therefore that such an unregistered

lea:Je would create only an equitable interest in the land

and not be binding on the registered p:r-oprietor for the tirne

bei~g except his own landlord. 6 Of course, as the general

law of leases, not being inconsistent with the Torrens

enactments, will be applicable to leases of land under the

Torrens systenl. 7

I

!
,--~.r'

55.

landlord's

interest.

The tenant

title to

may lodge

protect

a

his

caveat against his

equitable leasehold

(ii) Short-term leases
""

56. There is a special problerH with leases for a ter!tl

not exceeding 1 year (short term leases). 'rhe Registration

of Titles Act makes no mention as to thei~ validity and/o~

registrability. T11ree posit.ions have been ide!1tified.

Firstly, such leases may be absolutely void conferring no

.i_nterests or rights a tall; or secondly they Inay be valid

as between the parties and as against other persons taking

the land with notice but liable to be defeated by a bona

fide purchaser: without notice; or t.hirdly they Inay be valid

as registered estate binding on all successive owners of the

land. 8

57 . . While in all the Australian states ae.d New Zealand

... _.... .....------ -

not been statutorily add::~ssed

3tatuto~y arnendlnents have

situation, the position has

in Jamaica.

been Dade to correct t(~is

( i i j~ n c~~:~ i ~.t c:!~.~..y .j~~~ __~~_~~_v i._~_~~_~~~

rr'he situation is compounded in our jurisdiction by

the paramountcy provision (Sectioll 70) of the Registration

of rritles Act, the proviso (which limits the indefeasibility

princip12) to which reads -

"Provided always that the land which shall be
included in any certificate of title or registered
instrument shall be deemed to be subject to
the interests of any tenant of thQ land for () ter;n
not excoeding three years notwitll~;tanding tr:e saIne

".·t.

to\
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may not be specifically notified as encumbrances
in such certificate or instrument. II

l--

58. This anofilClly in the nUlllber of years in Sections 94

and 70 and the problems Inentioned in paragraph 56 above will

hav~ to be resolved by the legislature.

(b) The Rent Restriction Act

(i) Termination of a lease

59. A lease for a fixed term of years (as most

commercial leas€?s are) is terIninated by effluxion of tirne.

At conunon law the tenancy is automatically terminated at the

end of the agreed term without the necessity for a notice to

quit. This position has been so modified in recent tirnes

ttat one writer hdS comment~d that "there are comparatively
few cases in which effluxion of time has its ~ormal

effect. ltg

(ii) statutory tenanc::y

-.-.

60. Section 27 of the Rent Restriction Act provides

for the protection of tile tenant of controlled premises by

requiring an order or judgment of a Court as a prerequisite

for the recovery of possession of the leased premises as

follows:

"Except under an order or judgrnent of a COlnpetcnt
court for the recovery of possession of any
controlled prernises, no pel.-son shall forcibly
remove the tenant from these premises or do any
act, whether in relation to the premises 0=
otherwise, calculated to interfere ~ith the quiet
enjoylnent of the prenlises by the tenant or to
cornpel hint to deliver up possession of the
prernises. "

61. The tenc:nt who holds over Cl[ter the expiry of the

fixed terrn become:; a " s tatutory lt tenant and puysuant to

Section 28(1) of the Rent Restriction Act "so long as he

retains possession shall observe and be entitled whether a~

against the landlord or otherwise to the benefit of all the

terms and conditions of the original contract of te:1a~cy, so

fa~ as the same a=e co~sistent with the provisions of the

Act."

~
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62. The Privy Council confirmed this in cramra~

InternatiC?:1al ~a:-keting Company Lim~~e~nd~~over BrO'tln v.

Val Benjamin ~rbomas on appeal from Jarnaica as fo110v18:

"11t the date of hcarinq bQfore the judge the
cor:tractual term had expired and the question then
arises what was the status of the appellants at that
da'~e? Trie jG.dge held that they were entitl(2d to rernain
as statutory tenants and that was also the view
expressed by Carberry J.A. in 11is dissenting judgment.
In their Lordships' opinion, this was correct. As
already Inentioned, the Jalnaican Act is so different in
it.s scope frorn the United Kingdom statute that there is
no co~pulsive reason for restricting the statutory
pro t e c t ion a 9 a. i n ~J t l::~ vic t ion w i L 11 i :1 the 1 i In i t. s 'vV hie h
have been applied by the English Court of l"\ppeal in
Skinner v. Geany [1933] 2 K.B. 266. The term
lI s ta"tutor"y tenancy" is merely a convenient label for
describing the status of the tenant whose contractual
right to rernain he.s determined but who remains in
possession on reliance upon the restrictions contai~ed

in the l~ct UpOr1 the landlord':J ability to r-C8UITle

possession. The frarnework of "the Jarr.aican legisla~ion

precludes the argulnent tha t the corpara te or' othe~
non-resident tenant cannot be a statutory tenant."

(iii) ?rocedur~_!2E__.!3~co_~_~~X

63 . ThG landlord can then decide whetlH~r to proceed to

recover the pren~ises under Section 25 (by serving a. or~e

month notice) or u~der Section 26 (by serving a 12 month

not ice in res p '2 C t 0 f C OIT:!TH.=! r cia 1 p 1:" 0 rn i s e s ) as the Cc> u r:' 0 f

Appeal decided in Marcus Dabdoub t/a Marc's v Eli Saba and

Carole Saba H.I'1.C.A. No. 13/89 that both these sections of

the Act are indepeccent of each other.

64. . Even if it could be a:-gued that the::-e ::-3 no

requirement for service of a notice to quit on the t8nant on
the expiry of a fixed term, but rather court proceedings

could be imnledia tely cOHlTI~enced the landlord would still hl1ve

the task of satisfying the Court in respect of one of the

grcunds or ~2a~~0:1S set out in Section 25 (1) of the P.ct.

L"~"··· .

65. The b~tter Vi0W

the landlord but not the

(although it is disadvantageous to

business tenant) is that a noticG

to quit is required in all cOllunerciul leases .and depending

O~ wheth2r the landlord has a vdli~ Sec~~o~ 25 rc~son ~he

tenant could end up with all additior:al year (0::- more if he

serves a CouDtE~r notice) to his fixed t.erIn.

66. In event this is an incorrect vievl, and no ~otice

to q~it is initially required, the p~udent draftsman would

omit from the lease any provision which created a I1lonthly

, ....

.;

\\
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tenant who holds over after the

lest its presence prejudice the

v

67. It is I:lOt legally possible to include a SCCtiO!1 26

'"

notice to quit in the lease as the Act requires tile notice

to be given I'in the case of premises leased to the tenant

for a fixed term of years not more than twelve months before

the date of expiration of the lease". Section 26(2)(b).

JEROME LEE
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