
-

NORMAN MANLEY LAW SCHOOL 

COUNCI L OF LEGAL EDUCATION 

LEGAL EDUCATION CERTIFICATE 

FIRST YEAR EXAMINATIONS, 1993 

LEGAL DRAFTING AND INTERPRETATION 
(Friday, May 21, 1993) 

Instructions to Students: 

a) Time: 3 1/2 Hours; 

b) Answer FIVE questions only; 

c) In answering any question a student may reply by 

reference to the law of any Commonwealth Caribbean 

territory, but must state at the beginnin9.._Qf the 

answer, the name of the relevant territQJ:.Y. 

d) It is unnecessary to transcribe the questions you 

attempt. 
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QUESTION 1 

(a) Comment on the dictum of Lord Blackburn in ~iver Wear 
Qomrni~sio_11_ers _'L__A_d~mson (1877) App. Cas . 743 at p. 764 -

·· . . . that we a re to ta~e the whole statute together 

and const r ue it a ll togethe r giving the words their 

ordinary signification, unless when so applied they 

produce an inconsi stency or an absurdity or 

inconvenience so great as to conv i nee the court 

that the intention could not have been to use them 

in their ordinary signification." 

(b) By a contract of employrnent., machinists tmployed~ the Sure­

Fit Shoe Factory (Sure-Fit), were entitled to double pay on Sundays 

and holidays except Chri s tmas Day, Boxing D~y, New Year's Day, Good 

Friday and Easter Monday when they were entitled to triple pay. 

In 1 ~9 1 , John and Simon, who are machinists at Sure Fit, were 

required to work on Good Friday and Easter Monday in order to meet 
/ 

a deadline for an overseas order for shoes. Two weeks later, they 

noted that their pay reflected the triple time payment but not at 

the statutori rates they were of the opinion they were entitled to 

by virtue of Section 20 of the Factories Act; that is to say six 
times the normal rate. 

Section 20 provides as follows 

"( 1) The Minister may ma1<.e regulat·ions prescribing the rate at 

which a person \"ho is employed in a factory, or in any 
occupation in a factory, s~all be paid 

(a ) in respect of any day in excess of e igh t hours or 

in respect of work in any week in excess of the 

normal hours of work p r escribed under paragraph (a) 

o( sub-section (1) of sec tion 26; 
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in respect of work on any public holiday, 

than specified in paragraph (c); 

in respect of work on Sundays, Christmas 

Boxing Day, the first week-day of Janu~ry, 

Friday, Easter Monday or Whit-Monday." 

other 

Day, 

Good 

(2) Where , in relation to any factory or to any occupation in 

a factory, the appropriate rate under paragraphs (a), (b) or 

(c) of sub-section (1) of this Rection has not been fixed in 

regulations made under this section, such rates shall be, in 

the case of work on any day snecified in paragraph (c) of sub­

section ( 1) of this section, twice the rate at which the 

person employed wou 'ld but for this section be paid, and, in 

the case of any other work, one and a half times the rate at 

which the person emp 1 oyed would but for this section be paid." 

The Minister has so far made no regulation with respect 
to Section 20. 

Advise John and Simon as to their entitlement. 

QUESTION 2 

Joy and Vincent Jones were married on December 8, 1969. They 

were divorced in 1991, the decree nisi being granted on July 9 and 

the absolute on September 18. In March 1993, Joy filed an 

application under the Family Act 1992 which came into effect on 

April 1, 1992, seeking a declaration that she is entitled to a half 

share in the former matrimonial home at Baynor Terrace, the 

furniture therein and the car A2927V. 

.,..,. 



' 

4 

Additionally she sought injunctions to restrain Vincent from 

interfering \vith her quiet enjoyment of t·.ha former rnat r·irnoni ::i. l home 

and from bringing women into the said home. 

Counsel for Vincent has applied to the c o1..1r ·t for the 

application to be dismissed. He submits that the applicant s hould 
have obtained the 1 eave~ of the court be fore brinl)ing thE:.Se 
proceedings and, this not having been done, the proceedings are not 

properly before the court. He relies on subsection (3) of section 

3 which provides as follows -

"3 ( 3 ) Where a decree nisi of dissolution of ma r riage 

or a decree of nu ·11ity of marriage has been m&de 

proceedings within paragraph (d) (i) or pa r agraph (el of 

the definition of "matrimon ·ia ·1 cause" (not being 

proceedings seeking the discharge, suspension, revival or 

variation of an order previously marle i n µroceedings ir1 

respect of the maintenance of a party) sha 11 not be 

instituted after the expirat ion of 12 months: after the 

date of the making of the decree or the day of t he coming 

into force of this Act, whichever is the later, except by 

leave of the court in which the proceedings are to be 

instituted." 

The definition of "matrimonial cause" provides inter- alia -

"matrimonial cause" means 
(a) 

(b) 

( c) 

(d) proceedings between the parties to a marriage in 

respect of 

( i ) the maintenance of one of the parties to a 

marriage, or 

(ii) the cus tody, guardianship or maintenance of, 

o~ access to, a child of the marriage; 
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(e) proceedings bet~·1e1=rn the parties to a marriage 1n 

respect of the µrorerty of those part ies or either 

of them being proceedings in relation to 

con cu rr·ent, pend i WI or comµ l etf~d p roc:eed i ngs for 

principal relief betw2on the parties." 

The application therefore is ~learly within the terms of the 

subsection and the question is whether- the 1 eave of the court 

should have been sought before it was brought. 

Counsel for Vincent submits that the subsection me~ns that the 

1 eave of the court m1rnt be obta·i ned for the in s t. i tut ion of 

proceedings -

(a) after the expiration of 1 2 months aftei- the date of the 

making of the decree, or 

(b) after the date of the ~oming into force of thi~ Act, i.e. 

aft~r Ariri 1 1, i 992, 

whichever is the later. 

Counse 1 for J oy s ubm·i ts that the s1 !QSect ion means that the 

leave of the court must be obtained for the institution of 

proceedings -

(a) after the expiration of 12 months after the date of the 

making of the decree; or 

(b) after the expiration of 12 months after the date of the 

coming into fnrci::: of thi:3 Act, i.e. after April 1, 1993, 

whichever is the later. 

As the judge hearing the malter what is your judgement? 

Give reasons. 
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Q!JESTI_Q~_-1 

Tom and Ma r y wet·e married in September 1983, and there was one 

child of the mar r iage, a daughter, born in July 1985. In May 1987, 

Mary went to the United States. A yef.u· 1 at.er she v.ir o te to Tom 

telling him tha t s he had committed adultery with Harry and that she 

was pregnant. Tom, within a few days of receiving this lette r went 

to the United States where he saw Mary who was living with Harry. 

He then returnerl home. 

In June 1988, Mary returned home and resumed living at the 

matrimonial home, but Mary's n.ttitude toward s Tom was one of 

indifference and the re was n.) s e xua 1 intercourse he tween the m 

although they shared a beri and Mary carried out all the usual 

duties of a wife in running the home and looking aft.er their 

daughter. 

In October 1990, Har·ry arrived in the country and Mary and he 

resumed their relationship. In October 1990, Tom moved out of the 

bedroom and thereafter Mary ceased to prepare any meals for him. 

From tha.t ti me onwards they 1 i ved in the same house but 1 i ved 
wholly separate lives. 

home to live with Harry. 
In June 1991, Mary left the matrimonial 

In August 1991, Tom filed a petition for divorce alleging 

adultery between Mary and llarry. The petition stated that he had 

not condoned the adultery alleged but that if he f1ad. the adultery 

was revived in June 1991 and thereafter. 

On March 31 , 1992, the Fami 1 y Proceed ·j ngs Ac t came into 

operation. On May 15, 1992, the suit came before you as a judge of 

the Supreme/High Court. Neither Mary nor Harry is contesting the 

petition. Sections 2, 3 anu 4 of the Fami 1 y Proceedings Act 

provide as follows -

r 
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Any presumption of the condonr-ttion v:hich arises f1-om tf1e 

continuance or r e sumption of marital intercource may be 

rebutted on the part of the husband, as well as on the part of 

a wife, by evidence sufficient t ~) negative the necessary 

intent. 
3. ( 1 ) For the pu 1-poses of this Act, adu 1 tF.H'Y or c rue 1 ty 

shall not be deemed to have been condoned by reas on only of a 

continuation or resumption of cohabitation between the parties 

for one period not exceeding three months, or of anything done 

during such cohabitation, if it is pr·oved that cohabitation 

was continued or resumed, as the caRc may be, wi th a view to 

effecting a reconciliation. 

(2) In calculating tor the purposes of this Act, the period 

for which the respondRn ~ has deserted the petit·iuner without 

cause, and in considering whether s uch desertion has been 

continuous, no account shall be taken of any one period (not 

exceeding three months) dur-"ir19 which the part -ies resumed 

cohabitation with a view to a reconciliation. 

4. Adultery which hoa been condoned shall not be capable of 

being revived." 

What is your judgement? Give reasons. 

QUESTION 4 

Lucky, who was a passenger in Ron's car, was sitting in the 

front passenger's seat w~en Cons table Easy approached the vehicle 

and asked for the driver. Lucky told him that Ron, who was the 

driver, had gone to deliver a package 8.nd that he would soon 

return. Constable Easy pointed out that the car was parked in a 

"no parking zone" and that it had better not be there on his 

NORMAN r.~" r !! _;:·; u:.-: SSH00l.. l ltT:'.'.1\RY 
rm li lCiL OF LECAL EDUCATION 



~ 

I 

~ 

~ 

8 

return. Ten minutes later when Ron .had not returned to the c a r 

Luckv dee i ded that lie had better move the car ou t ot· the no 

parking zone". So he begeo.n puEh i ng the car with hi s s hoL• 1 rle r 

against the door pillar and both feet on the road wi t h one hand on 

the steering wheel controlling the direction of the car. While ao 

engaged, Constable Easy returned to the area, approached Lucky ond 

asked him for his driver's perm i t. He told him tl1at he was noL the 

holder of a driver's permit whereupon Constable Easy arrested him 

and charged him with driving a car without being the holder of a 

driver's permit contrar·y to Section 8 of the Road Traffic Act. 

Section A provides 

"8. No person shall drive a motor vehicle on a road unless he 

is the holder ot a driver' s permit for a motor vehicle of that 

class, and no person shall empluy any person to drive a motor· 

vehicle on a road unless the person so employed is the holder 

of a driver's permit for a motor vehicle of that class, and if 

any person acts in contravention of this provision, he shall 

be liable to a fine of five hundred dollars or imprisonment 

for six months." 

As the magistrate hearing the matter it has been submitted by 

the prosecution that -

1. Under the Road Traffic Act a driver is defined thus - " 

" 'driver' includes any person actually driving a motor 

vehicle at any ·3iven time and any person in charge 

thereof for the purpose of driving whenever the same is 

.stationary on any road"; 

2. the dir.tionary meaning of "drive" in the Oxforu English 

Dictionary is "to urge onward and direct the course of, 

to guide a veh·icle rir the animal that drives it"; and in 

Chambers Twentieth Century Dictionary "to urge along, to 

hurry on, to control or guide the movements or operations 
of"· 

' 
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3. that cir iv i ng, in refere nce tc: a motor veh i c 1 E":, connotes 

bo th prooul d ion ~n rl di r ect ion . Th :::- s te:::.r· j r. ·~ wi1e=" 1 , -~ 

1 3 

essential r nr dr- iv i t1 ') a:; aP t he g P :-tr· .::-.ti c: ~~, '' 1_ .. llt: 

acce le rator cedal ct ~~ t he b r a k i ng sys tem. 

4. In .A rn~2._v_ J'.'1ti~1-~ .. o~I , a Sr:<ii-.t ish cr-ts e , t he :,ic cused, who was 

allegA:i to l;ave been dr·iv i t1J ;.::t mo t or- ca r- h a:.:J bsen wa1king 

bes ido it ;u~ i l n=rn dowr1 a sl ·ight :ncl in '°' ctnd had st.E:E:'rf!d 

it. The judge~ of the ~o~rt of Ses si o ns held that the 

subs tantia l test wb s whe ther t he accus ed ~as controlling 

the movement and direction of the CRr and they were of 

the op i wi on that hi-; t·:as. 

On behalf of Lucky it has bee n s ubmitted tha t -

1 . in the In:::;urancc AcL ~4 ~ 
l..4 '-·· we ·1 ·i as the Road Traffic Act 

(U.K.) the definiti on of "driver" i s as fcl lcv-1s -

"dri'1er" wht1re a 3ePi'lra t; e person acts as a steersman of 

a motor veh i c 1 e, i n<' I udes tha t person a:; we 11 as any 

ot,her person eng .".tgod in the driving of the veh -icle. 

The omission therefore of any refen-;.nce to a steer·sman in 

the Road Traffic Act points with certainty to the 

conclusion that a steersman is not a driver; 

2. In l'Jal"l_Acc v ~~0r_Ii94.§J_~~4_:Z.;L the def,~nclant who had no 

driver's permit sat in the driver's seat uf a disabled 

motor car while it wa~:; bein'J towed b y anoth•?!r car. Lore! 

Goddard, C. J. said t:.ha.t "we ar·e bound to construe the ,.\ct 

strictly and ought not tu stretch the language 11"1 any 

way; and in mv judgment. it I S impossible t.0 say that a 

person who is merely s teArlnq a vehi c le which is being 

drawn by anothe r vehicl~ i s driving that vehicle." 

What is your ,judgement.? G·iv(":J r e ason ::: .. 
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Q~_g_s T l.QlL_S. 

In Apr-il 1'.392, a church servic<c?. was held in the TrinH·y Church 

in conjunctinn with ~ political party conference. 

At the enrl of thl~ re i:i.din9 01· the first lesson b y t:-,e Mini~»ter 

of Power, a member o f the church, W~lter, shouted protest in~ly from 

the balcony of the church tf1"-:: \•lords "Oh, you hyprocritr~s, how can 

you use the words of C1od t0 justify yoUt- policies?" Walter was 

then escorted rrom the chure;h r.i.nd took no further part in the 

service. 

After the reading o f the second lesson by the Chief Mini stPr, 

a.not.her cl1urch member, And rc~·J, stuocJ up at. the rear of the church 

and addressed tho congi·ego.tiun and ::>ct id, "I ca ·11 a·i ·i fil!::mbers of the 

chLffC'h to dis0ociatc then1celve s frc1111 this t ravesty in tt1P. face of 

heaven by l ec.v in·~ the.? , .hu r ch ncnv" , At this point the re was gene rr:t l 

confusion in the churr.11 nnci Anclt ev1 was i »::imoved. 

The Pastor ot the church dissociatAd himself from t he conduct 

of both men and described their behaviour as ·imp roper • 

Wa 1 ter and AndreY.1 were subsequently charged w·i th indecent 

behaviour contrary to section 5 of the l:cclesiastical Courts 

Jurisdiction Act i860, Section 5 states -

"5. Any person who shall be c.1uilty of riotous, violent or 

indecent bef1avim~r in any place of religious worship 

whether during tl1e r.eleb1-1:1t ·ion of cJivine service or at 

any other t·ime shall on cunviction thereof uefore a 

magistrate be liable to a penalty of not more than $500 

or if the magistr~te thinkR fit to prison for any term 

not exceeding one rnonth." 
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The magistrate who heard the matter convicted them and said 

that the word " indecent" had to be construed i rt ti-,e conte xt. of the 

time when the Act wa.s pas sf'd. It did not refer to behav ·iour 

tending to corrupt or even dep rav~ , not was it used with any sexual 

connotation but in the con text of "riotous~ vi o 1 ent or- indecent 

behaviour". He further sta.teri that an act done in a church during 

divine service might be highly indece nt whHn it would not be so at 

another time. 

Walter and Andrew wish to appeal this .judgment and have sought 

your advic8. 

What is your advice? Give reason s . 

QUESTION 6 

Recently the government announced the revival of a toll tax 

system for the use of new highways and bridges. Because of the 

urgency to collect revenue a11d strong opposition in Parliament to 

the proposal, the existing legislation which had been in abeyance 

for many years was revived. 

Sections 2 and 3 of the Highway and Bridges Toll Tax Act 1925 

provides -

''2. The relevant authority shall and may as soon as 

conveniently may be caused to be erected a turnpike gate or 

gates, or toll gate or gates at or upon any highway or bridge. 

3. After compliance with section 2 the respective tolls 

following shall be demanded and taken at the turnpike or toll 

gate, turnpike or toll gates, to be erected as aforesaid by 

such person or persons as the said relevant authority shall 
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from time to t ·irne appoint before any foot-pas senger, or any 

hor ·se, 1mi"I e, ass, or· other· bPast, or any coach, wesgon, cart, 

01- other carr·iage or any vehicle ::::i;al 1 pa~~s or retur-r1 over the 

said highway or bridge or ~hrcugh the same, that is to say -

(a) fur every per-son on foot and with a wheel barrow or 

such like cn.rria90 the sum of one do"ilar; 

(b) for every horse 1 mule or ass the sum of two 

do 11 an:;; 

(c) for every bull, ox, cow, steer, heifer or calf the 

sum of t~o dollars; 
( d) for every sl1eep or 1 amb, boar, sow or pig, one 

do·11 ar; 

(e) for every coach, chariot, hearse or chaise, and fur 

everv other carriage hung on springs thH sum of one 

do 1 1 ar for· each whee ·1 and for each horBe or other 

beast of draught. dravJi l'IB U;e same thEo! sum 0f one 

dolla(; 

(f) for ever-y wagon, timber carriage, dray, truck, cart 

or other such 1 i ke c:arri age with or without spr· ·i ngs 

the sum of two dollars ~er wheel and for any horse 

or other bEa~t of draught drawing the same the s um 

of two do 11 ar~~. " 

Tw0 weeks ago a toll gate was erected on the Eastarn Highway 

by the relevant authority and that began charging the prescribed 

sums. 

Last week, two Qttorneys ·at-law, Delroy and Wallace, sought to 

challenge the arplication of the legislation with respect to 

certain types of conveyances. 

Delroy, while r-idinci his bicycle, sought to ride on the 

Eastern Highway but refused to pay any to 11 for so doi ng. He 

claimed that section 3 did not :::ipply to a cyclist. He was 
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prevented from proceeding. 

Later, Wallctce in his motor car also r efubed to D~Y a toll of 

four dollars claimed from him. He ctrgued that sectio11 3 did net 

apply to motor vehicles. Aft~r he theata11ed t 0 sue the toll gate 

keeper he was allowed to proceed withau ~ µ~ y i~ u . 

The relevant autl1ority \s in a state of consternation, having 

been advised by their own ~tto r ney- at -- law that all types of 

conveyances were covered. rhey f1av~ therefore sought your advice. 

What is your advice? Give reRsons . 

9UESTIQ!Ll 

Attn. a young attor · ney - at- lav~, "ir1 dt afting a lease for her 

client dAcided to redraft the clause set out b~low which was taken 

from a precedent regularly used by other attorney s -at- law in the 

firm. 

The clause read as follows -

"To permit the lGssor and the maintenance trw:·Lt';<-:l or the i r 

respective agents either alonA or with workmen at any 

reasonable hour in the daytime after reasonable notice except 

in the case of emergency to enter the apartment and examine 

the state of repair and cond it.ion thereof and to take an 

inventor·y of the landlord's fixtures and fittings therein and 

about the same and that the 1 E"Ssee w i 11 reon -, r and make good 

all defects or want of repair of v~h ·1ch not·ic1::. in writing shall 

be given by the 1 es~:or or th<-: maintenance t r-us tee to the 

1 es see \•Ii thin three ca ·1 endar rnont11s (or S•)oner in case of 

emerge11c.;y) After criv·ing of ::~ 1i c h not ·ice and if t.he 1essee sha'li 

at anyt i m~ make dG Fau 1 t in Lt10 µerf ormance of any cf the 
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covenants hen:~ i noefore contained for or r·e 1 at i ng t.o the repair 

or decoration of the Bpartr11E.~nt ·it shall ~Je luwfu ·1 for U1e 

lessor (but withciut prejudice L.o u-1e right to r·e-0ntry undei" 

the clause hereinbefore contained) or the maintAnance trustee 

to enter· upon thB apar t.rnci·1t o.nd repair or deconrte the same at 

the expense of thG l~ssee in accordance ~ith the covenants and 

provisions hereof and the expenses of such repairs or 

decorations shal 1 be PElic1 by t:he lEoS~H~e to tht:! -iessor- or the 

maintenance t.r-ustee (as tf1e ca~e may be) on demand." 

Ann's redraft was a 8 follow~ -

" 1 . To a. 1 I m·1 the 1 and l or ::.J , t !1 F.i trustee ct t 1 d th G i r agents 

2. 

and employaGs ~~ce s s: 

(al to inspect the condition of the apartment but 

axcept in an ~::nie:-gi::ncy only dLwin•) tr1e day i::lt1CJ 

on reasonahle notice; and 

( b) to ma.k(-: good any fa ·i lure by the tenant to 

comply with any notice to rarair or decorate 

within a 1-easonable time. 

To repay on demand any costs arising under 

paragraph 1 ( b)." 

Comment on the adequacy ot· otherwise of the r·edraft. 

QU l;_STION 8 

On June 4, 1992, & cun tingent of µoli ce carried out a raid on 

premises at Main Street. At the back of the premise~ two men we r e 

seen in the vicinity of a di s ab l ed SuL~k1 car. It was raining at 

the ti me. One of the men, Bi 11 y, \.'Ja t~ s c~en with a tar-pau 1 in in his 

hand with which he was covering the r i ght fr ont window of the car 

from which the glass was mi s sin ~. As the po li~e approached, Billy 

and the other man, Thompson, ran but were apprehended by other 

policement and taken back tn the car. 
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On investigation, tht--J car ~·ms round to cont a ii 1 ~ 1 0 pnckage:~ uf 

ganja weighing together BOOlbs. Both men were then arrested anJ 

charged with possession of ganJa, dealing in ganja and transporting 

ganja. After being cautioned Thompson said -

"A wi boss Stutta pay wi fe press ·it and watch it.." 

On Ju I y 27, 1992, the Dangerous Orugs ( 1\mendment) Act came 

into effect. This Act provided a new offence and replaced a system 

of fines with that of mandatory imprisonment for offences with 

respect to dangerous drugs. The ~hort title statPd that it was to 

be read and construed as one with the principal Act. 

The new offence of transpcwting ganja provides as fol lmvs -­

"Every person who uses any conv:::iyance for Ci;irr-y i ng ganj a or 

for purposes of selling or otherwise dealing in ganja or being 

the owner or person in charsie of any conveyance l<nowi ng 1 y 

permits it to be so used is gu i 1 ty of an offence and on 

conviction shall be sentenced to imprisonment for a term not 

exceeding five years." 

The new provision for possession and dea 1 i ng in ganj a provides 

as follows -

"Every person who possesses, se 11 s or otherw-i se dea 1 s in ganj a 

is gu·i lty of an offGnce and on convict.ion iB 1 iable to 

imprisonment for a term not exceeding tf1ree year·s." 

Bi 11 y and Thompson wen·, found gu i 1 ty on a 11 charges and 

sentenced as follows -

Possession of ganja: 

Dealing in ganja: 

Transporting ganja: 

3 years 1mrrisonment al hnrd labour. 

3 year-s i1nprisonment at:. hard labour. 

3 yaars imprisonment at hard labour. 

(The sentences to run cocurrentlyl. 
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