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NORMAN Y.1.ANLEY LAW SCHOOL 

COUNCIL OF LEGAL EDUCATION 

LDJt 

l'iORMAN MANLEY LAW SCHOOL LIBRAR' 
COUNCIL OF LEGAL EDUCATION 
MONA, KINGSTON, 7. JAMAICA 

LEGAL Dfu\FTINC .AND EiTE.RPRETATION 

(ThWLOday, Ma.y 31, 7990) 

1 Y11J;tJw.cU..oY11J t.lJ S:tu.de.nto 
~. 

a.) T.ime.: 3l hou.!L6 

b) An6Well. FI VE qu.u:t<..on~ 

cJ In a.mwvUn.g any qu.e...~:t<..on a. .ti:tu.dent. may Jt..epl.y by 
,te.6e11.enc~ :to .the Law 06 any Corr&non1.1Jea.Uh CaM.bbe.an 
:t.e.Mil.olLy, bu.:t mtU..t .6.tate a;t .the b ? .i.nn.Ut o .the 
a.n.6,Vell. .the name. o 6 -!- e. 1'td~vwLt :te.lr.llfto'1.LJ. 

dJ I:t. .l6 u.nne.c.eMaJLJJ to br.a.n6c.Jt.lb ~ :the. qu.eA:t<..oY!.6 you. 
aftemp:t. 
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QUESTION 1 

(a) The Golden Rule as laid down by Lord Wensleydale in Crey v Pearson 

has been consistently misunderstood by both judges and lawyers. It is in 

fact a very simple and logical rule to apply. Discuss. 

(b) Constable Sharpeye obtained from a Justice of the Peace a warrant to 

search the premises of Shady. He had sworn on oath that he had reasonable 

grounds for believing that video tape recorders and casette tape recorders were 

concealed in the house that Shady occupied. 

The search warrant was then executed but none of the articles listed 

in the search warrant was found. However, a large quantity of drugs and medical 

accessories was found under a bed in the house, These articles were seized by 

Sharpeye who then arrested Shady. • 

Constable Sharpeye then laid an information under section 36 (1) of 

the Summary Offences Act which states as follows -

''36. (1) It shall be lawful for any c.1nst.:J.ble to arrest without 

a warrant any perscn having in his poss~ssion er under his control 

in any manner or in any place anything which the ccas::.s.ble has 

reasonable cause to suspect has been stolen or unlawfully c:btained11
• 

At the trial before a magistrate~ the charge was dismissed on the ground 

that the wares 11 in any place" meant in any public place and therefore the arrest 

was unlawful. The magistrate further stated that the legislature could not have 

intended that the police would be allowed, without a warrant~ to enter private 

premises at will. 

Constable Sharpeye has appealec this decision. As a judge of the Court 

cf Appeal, what judgment woultl you cive? Giv1..; r"-:asuns. 
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QUESTION 2 

Smooth Tongue a witnese fo~ th..:: prosecution at a preliminary inquiry 

into a charge of treas~n gave evidenc~ under oath. 

At the trial, some time later, he gave evidence by affirmation and in 

fact did sc without the normal procedure for determining whether evidence under 

oath or by affirmation neede.~ to be. taken. In fact he was merely asked whether 
~.,..,.._ 

he: wished to testify c-n oath or to .~ffi :ffu . 

Part I of the Oaths Act provides as follows -

"2. In this Part the word "officer" means any person dttlY authorized 

to administer uaths. 

3.-(1) Any o~th ~ay be administered and taken in the form and manner 

following, that is to say, the person taking the oath shall hold 

the Bible in his upliftcJ haud, anJ shall say or repeat af te~ the 

officer administi:ring the oath the words -

"I swear by AL:nigh ty God that ••••.• " 

followed by the wor<ls of the oath prescribed by law. 

(2) The officer shall (unless the person about to take the 

oath voluntarily objects thereto, ur is physically incapable of 

so taking the oath) administer the oath in the form and mann~r 

aforesaid without question. 

Provided that, in the case of a person who is neither a 

Christian nor a Jew, the oath shall be aeministered in any manner 

which is now lawful. 

4. Where an oath has been duly administered and taken, the fact that 

the p~rson to who~ the s::me was administered had, at the time of 
taking such oath, no religious belief, shall not for any _purpose 

affect th~ validity of such oath. 

5. If any person to whom an oath is administered desires to swear 

with uplifted han~, in the form an<l ma~ner in which an oath is 

usually administered in Scotland, he shall be permitted so to do, 

and the oath shall be administered to him in such form and 

manner without further question . 
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6.-(1) Every person upon cbjectin3 to being sworn, and stating 

'iC)t.::'J (/ 

as the grounds for such objectio11 either that he has no religious 

belief, or that the takine .Jf an oath is contrary to his religious 

belief, shall be permitted to ~ake his solemn affirmation, instead 

of taking an oath, in all places ~d for all purposes where an oath 

is or shall be required by law~ which affirmation shall be of the 

same force and effect ;is if .i::..e ha<l taken the; oa:n. 

On appeal t.:> the Court ·: !: Appeal it :rn.::.: b~cri :>ubmitted by counsel for the 

defendant/appellant that the evid~nce g~ven wa~ not eiven in compliance with the 

provisions of the Oaths Act and in particular section 6. He further submitted that -

" •••• regardl..::ss of whether the evidence is reliable or not I submit 

the e~.J.dencc of Smooth Toneue is ~c evid~nce at all and everything 

that he has said should be conpl~tely disrc~~arc':..::t!. The reason that 

I adv3nce for this submission is that his evidenc.; 1't7as not given 

on oath. The submission is th,Lt eyary witn .=ss must be sworn on oath 

before he gives evidence irrcs1•ective of the nature of the oath which 

may vary according to his particular religious belief, he must be 

sworn. A w·tness raust b~ ~· ermittec tc cake a soleun affirmation in 

two circu~sta~ceE and twG circumstances only. One where he has no 

relicious bclfof Jr two , whc:rc his .:-elig ioui:: belief precludes him 

from taking an oath:'. 

As a judge of the Court of Appeal what is your judt,,"'IIlent? Give reasons. 

QUESTION 3 

In May 1989, Tom Strokes Jiec! leavin~; a will which he had written himself. 

He had not sought the assistance of a lawyer sine~ he haJ often heard it said on 

the radio that a will was an easy document to make. 

The will which was properly exec:1ted provides as ~ollows -

"Mr Rolle is to be my executer 

To Mr. Malcom Rolle 

This is to let you know that things with iac is very bad and 

I am asking you to take wverythinb in hand and when you have 

taken your debt you can pay t Q._e b!!lance to Mrs. Rolle. These are 

the people that I owe money to E.S. Daniel, N.B. Howell. The 
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Advocate money is in the Bank anc the Bank Book is in the press 

with the other money". 

The testator, whc was born out of wedlock, was survived by his widow 

Ernesta Rolle and his mother Angelitta Rolle. The property which the testator 

possessed at the time of his death consisted ·?f land and personal estate which 

included a chattel house, cash, furniture, a life insurance policy, a motor car, 

stock in trade and benefits in friendly societies. The total value was $250,000. 

The Execut0r, Malc0u Roll~, by way 0f ~n originatin~ SUITllllons has sought 

the determination of the court to the following questions: 

1. whether the testator's whole residuary estate was included 

in the gift to lfrs. Rolle or only the part consist ins of money; 

2. whether any, an~ if s0 what part of the estate should be dis

tributed as upon an intestacy and if so to whom. 

As the judge in this matter wh~t is your judgment? Give reasons. • 

QUESTION 4 

Farmer Thwistle has brcught en action to recover damages frcm fam'-=r 

Needle for the loss of two of his pigs which were killec by Needle's dog, Suear. 

As the presicine magistrate the follo~ing has been submitted to you 

by counsel for Thwistle -

1. Section 2 of the Dogs (Liability For Injuries) Act provides as 

follows -
11The owner cf every <lo[,'. s~all be liable to dama .r~es fer injury 

done to every pet·son or ~my cattl.: or sheep by his <log and it 

shall not be necessary fer tht: 1;arty se:ekin:::; such damages to 

show a previous mischievous propensity in such <log or the owner's 

knowledge of such rrevious propensity er that the injury was 

attributable to ne[; lect en the part of such owner. Such damages 

shall be recoverable in any cou~t cf competent jurisdiction by 

the person injured or by the mm12r of such cattll! or sheep killed 

or injured". 

. .. /6 
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i : In Child v Hearn (1874-5) 9-·10 L.R. Ex. 176 5 the word 'cattle' 

was extended to include st ·.:-a~;int; pigs under the Railway Clauses 

Consolidated Act 1354 which imposed an obligation to fence against 

the straying of cattle. 

3. In ·"1illips v BournE [:947} l All E.R. 374, the word 'cattle' in 

Schedule D to the Ir.come Ta:-~ Act 1918 (U .K.) was held to include 

pigs. 

4. In Anderson v Ledigster (1955) 6 J.L.R. 358, the Jamaican Court of 

Appeal held that the word 'cattle' included goats. 

On the other hand, counsel for ~;et.:dli.:: submitted that -

1. The Dogs Act 1865 (U.K.)s~ction ~ of which was verbatim wi~h 

section 2 of the Dogs (Liability f~r Injuries) Act was repealed in 

1906 anrl replaced by a new Dogs Act in which cattle was defined 

to include 11horses, mules~ asses, goats and swi!le". Further, 

this definition was l:iter arnenc~d in the !:>oe,s (Amendment) Act to 

include poultry. Pigs were therefor not ccntemplated in the 

1865 Act. 

2. In Tallents v Bell [1944] 2 All E.R. 474 the plaintiff lost his 

claim for damages in rcsrect of rabbits destroyed as a r~sult of 

an attack by dogs. This Jecision was made under the most recent 

Dogs Act (U.K.). 

What is your judgment? Give reasons. 
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QUESTIO~ 5 

June Kiss died intestate on September 18, 1988, leavin2 real and personal 

property but without issue. Sh~ is survive<l by her wicower Tom Kiss and a sister 

Kate Carr. She was also predeceased by thret.: brothers one .of whom left issue -

two daughters and a son. The other t·;.;.: dieJ leavir1:: no issue. The dece~sed was 

also predeceased by hi'::r parents, gr.'.lnL:purents, m1cl"'s an ·l aunts. 

Tom Kiss was appoint el.! admir.istratJr of the estate in March 1989. 

Thereafter his lawyer wrote to the sister, n::..c.ces and nephew of the dec~ased advising 

them that they w~··e entitled to ::i.share of the clecea:::ec 1 s estate. 

In August 1_989, however, the lawyer at;ain w-r.:-te to the nieces and nephew 

informing them that by virtue of section 4 (1) (v) ~f the Intestates Estates and 

Property Charges Act, they wera not in fact entitleu to share in the deceased's 

estate. 

The nieces and nephew; havi.:1~ alrea~y Cf.!C ided on how they were going "to 

spend the legacy, are most distr~sse~ with this information. They have therefore 

applied by way of an originatin; aummon; fer th~ int~rpretation of sections 4(1) 

(v), 5 (1) (i) and 5 (3) of the Intcstat·:..s i!:st .:. r:...:s .:m0. Property Charges Act. 

Thesd provisi~ns stat~ ~ci ~r !~c~: 

"4.(1) .••.•• 

(v) if the intestate lt;fl\·.::s nc issue or parent then subject 

to the interest af a surviving husband or wife, the 

residuary estate of the intestate shall be held in trust 

for the following persons living at the death of the 

intestate, anc! in the following ortler and manner, namely: 

firstly, on the statutorv trusts for the brothers and 

sisters of th~ vhcl~ bloud oi the intestate. 

5.(1) Where under this p2rt 0f this Act the residuary estate of 

an intestate or any p~rt thereof is directed to be held on the 

statutory trusts for the issue of the in~estate the same shall 

be held upon the following trusts, namely: 

(i) In trust, in equal shares if core than one, for all or 

any of the children or chil~ of the intestate, living 

at the death of the intestate, who attain the age of 

... /8 
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eighteen year~ er marry un~er that age, and for all or 

any of the issue living at the de.:.th of the intestate who 

attain the age of eishtecn years or marry under that age, 

of any chil.-: of thE. intt.!state who predecesses the intestate, 

such issue to take thr0ugh ~11 degrees according to their 

stocks, in equal shares if more than one, the share which 

their parent woull :1ave tak...:n if living at the death of the 

intestate. 

(3) Where under this Part of this Act the residuary estate of an 

intestate or any ~art thereof is directed to be held on the 

statutory trusts for any class of relatives of the intestate, other 

than issu~ of the intestate, the same shall be held on trusts 

corresponding to the statutory trusts for the issue of the intestate 

as if such trusts were repeated with the substitution of references . 
to the members or ~~mber of that class for references to the children 

or child of the intestate:". 

This matter has come befor~ you a s a judce. It has been submitted on 

behalf of the nieces and nephew that th~y w~re entitled by virtue of the combined 

effect of s.5(1) (i) an~ (3) to shart in the residuary ~state of the deceased 

notwithstandinf the provisions uf s.4(1) (v). It has been argued on behalf of the 

administrator that since their father had ?redeceased June Kiss, his issue could 

not be entitled to share in the residuary estate of the deceased. 

What is your ju~gment? Give reasons. 

QUESTION 6 

Your client, Carefree Busdriver, was charced as follows -

" ••. for that he on Sunday, February 20, 1990 at Four Roads in the 

parish of Saint Andrew then being the driver of a certain motor 

vehicle to wit~ a minibus, on a certain road there called Dodswell 

Street, where a traffic sir,n indicatint the route to be followed 

by traffic had been lawfully placeC:, unlawfully <lid fail to conform 

to the indicati?n given by the sign, ccntrary to section 49 of :he 

Road Traffic Act". 

./9 
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oefore the magistrate the following facts ~~re proved or admitted -

On Sunday, February 20, 1990; Cunstable Shar~cye was ou duty on 

Dodswell Street at a place known as Burton Corn~r. There was a ccntinuous white 

line painted on the road going aroun! the corner. At ubout 9:30 a.m. Sharpeye 

saw a Datsun Sunny motor car b~ing driven towards Burton Corner. Closely 

following the car was the Toyot.:i minubus driven by iiusdriver. As the car entered 

the corner the bus bcJ~n to overtake it .:md proccedecl on tht rif~ht hand side of 

the road aro·.md the corn~r thus .,ilacins tho wi1c.0 le c,i t~1e :;us en the outside of 

the white line. 

The magistrate found that an offence had been committed contrary to Section 49 

of the Road Traffic Act, and convicted Busdri,:;r ::.nd fineu him. 

Section 49 ~f th~ Road Traffic Act stat.:rl as follows -

''(l) A highway authority may c.·<usc er :.1e.cmit traffic signs 

to be placed on or near any roaci ~n their. area. 

(2) The expression 'traffic d;_~n' includes all siznals, 

warnin8 si.~n rosts, din .. ction pcst5 .. sisns " r other devices 

for the 2uiJancc or dir~ction of ~crsons using roads. 

(3) Any person who fails to conform to the indication given by 

a traffic sign is -:-uilty o: an offence''. 

Busdriver wishes to appel:l this J:::cisL:' ~;.:".: ,- __ ~' s ..: u ,~~t :'cur a.Jvice. What is 

your advice? Give re~sons. 

QUESTION 7 

The presumpti0n that a statute shoul<l not b~ given retrospectiv~ 

/4°i~' 

application unlass it expressly ?rovi~cs for this 0r r~quires it by clear implication, 

and the presumption that a statute should n-::it bl? interpreted as prejudicially 

affecting vested rights are distinct presumptions ~•cl shoulc be kept that way. 

Discuss. 
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QUEST~9!!_~ 

The Income Tax Act of 1986 came into force on January 15, 1987. On that 

date the previous Act (Act 2 of 1964) was repealed. James Smooth died in 

April 1986. In October 1986 his e~ec~tors were infonr.ed by Baul<. of Commerce Ltd. 

that they had on deposit a sum of ~85, 000 standing on credit to his estate. In 

November 1986 the executers reported the fact of this account to the Commissioner 

of Income Tax in order to ascertain whether this sura was liable to income tax. . 

In February 1988, the Commissioner advised the executors that an assessment 

of income tax has been made on the interest earned on the account for the years 

1979 -1985 inclusive. The executors sou~h.t..thc advice of c~unsel who has 

challenged the assessment for the years 1979 - 1982 and has cited section 6 of 

Act 2 of 1964 and section 40 cf the Income Tax Act 1986. 

Sec~ion 6 provides as follows -

"6. Where the Assessment Committee discovers that any •erson 

liable to income tax has not been assess~d in respect thereof or 

has been assessed at a less amount than that which ought to have 

been charged, they may within the year cf assessment or within 

three years after the ex~iration thereof assess s~ch person at 

such amount or a<lditicna! amount as acccrdins tLJ th~ir judgment 

ought to have been charze:J, and the provisions of this Act .:is tu 

notice of assessment, ai;p~al, 1;ayrncn t and recovery of income tax 

shall apply to such assessment or additional assessment". 

Section 40 provides as follows -

"40. Notwithstandin3 the repeal of the Acts mentioned in the 

Fifth Schedule to this . Act (Her.:inaftcr callee ':ri:!pealec Acts") 

or the rcvocatior. cf the rules an'- re£ulaticns made th~reunder 

the provisions c0ntained ch~=cin shnll a~ply to all actions~ 

appeals and le[al proceedi;tl ~hich are pendine at: the coming 

into operati·.)n c.'f this t'.cr or may ; thereafter be taken into 

relation to such matters arisint; ._)ut cf the repealed Act". 

The Commissioner on the other hand cited section 20 of the Act of 1986 

as the basis for assessine the taxes due QVer a six-ye~r period. Section 20 

provides as follows -

... /11 
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"20. Where it appears to the Comraissioner that any···i;..crson has not 

been assessed or has been assessed to a less amount than that which 

ought to have been char~ed with, the Com:nissioner may, within the 

year of assessment or within six years after tbe expiration thereof 

~ssess such person at such amount or sur.cbarge as according to his 

judgeoent ought to have been charged". 

The matter has now come before you as a Supreme/High Court judge. 

What is your judgement? Give reasous . 
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