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' WOLFE, J.A.:
This is an appeal against the judgnent of Karl Harrison, J.
(Ag.), deliverad on the 29th day of July, 1592.
he deceas~2d Hubert Lesten Thompscn and the appellant
antered into & writiten contract dated ths 1lth day of Septemver
~v», 198, whereby thé deceased agreed to s<ll the appellant three-

guarters of an acre of land being part of land known as “part of
industry situacze ail 51 01ld Harbour Road in the parish cof Saint
Catherine and couprised in Certificate of Title registered at
volume 293 Folic 13 of the Registexr Boonk of ditlias.”

‘The portion of the land 1d wan 2o be cut off from “ithe
vendor's properity known as part of 'Indusiry?! sxtending along

the main road on the south, the purchaserx®sg

- 5 % . 5 9

west and north and bounded by the

on the east,” the =2ntire parcel cof land

iy on the

ramaining propexrty

.0 be deiineated by &

commissioned land surveyor and should be measured from the
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western boundary Sziending eastwards along i
Spanish Town main road, on the south and p
the plaintiff on tie north, and toc a dimans
eastern boundary w0 cbtain nct less thawn

acre of land.

was an ouustanding

agreed bastwsen ithe
tered title beaing
lant would pay o

ohtained for the poi

wm e

mortgage on the said 1=z

appellant and thz deocsa

)
>
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mertgagee ithe

against the said nortgage,

The tern

2f the agreem=nc

Purchase Price:s

WerS, &8

Gn=2 Lqu

Hundyved Pounds (F£1,300,0¢

i

(4) witle: Registered,
(5} Posssssion: On complieiilon

ary

{6} WVater

Deposits
to he

Ten Pounds (710
paid

Ticle
T )

181 efln\d boundaries.

Rates & Taxes:

rha

Z30n

Av the time of entering in.e the agrsemen:

01id Harbour-teo-

rvy belonging o

reguired on the

three-guarvers of ac

thers
nG and 1t was orally
sed that upon a rsgis-

of land solid Lhe appzl-
four hundred pounds

set out hersundexr:

zand Three

U} sterling.

).

of

Balance
on compleiticn of registered

survay

To be adjusied

proportionally as from ithe date of
POSE£SSI0R,

{7) <Costs: Costs of Hurvasy and Transfer
a2t.¢. to bz borne egually by Vendor and

purchaser.”

The deposit

made towards the

hundred pounds lsaving a balance of foulr

paid to the moriga

1

a prc-checknf pian
the appellani was
an acre of land,
Having peen
Hubert Thompson,
the

aries shown in

therecf. in 1970
zdvertising “Buy a

of Messrs, Clinton ¥

was duly paid and

purchase price ancuniing

28, Subseguently thae

LS

pre-checkad diagram

the appwellant ersccad i

%

axrt and Company., ax

o0 ths
hundred

zuivey was doneg

millboard on the

nome in beautiful Laiba Gardens,'

paymnents waers
sum of nine
pounds o bo

and

cbtained from the Zurvay Deparument whereupen
let into possession of the three-guarters of
in accordance with thg agreemsnt,
let into possession by the deceased
the appellant srected z fence along ithe bound-

apa commencad oCCupabion

land
¥  Phe services

cting on
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behalf of both paruiss, were sngaged for urpose of cobraining

n

ub-division approvel from the St., Cathervins Parish Council and

ke

ztting out separate registerad title of the said three-quartsrs

{v

of an acre of land. Sub-~division approval was sscur=24d on tha
23rd day of Seprembsxy, 1975.
Prior to wn® granting of the sub-division approval ths

vendor was unfericunaiely killed in a mozorxr vahicls accident on

L

the 13th March, 1273, The esxecuteor of his 2starve ra2nouncad his

right Lo pyobaiz znd it was nor until 1581 thar thse respondant

Pial
5
™
W
)
i
i
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Grarx Lais oL A;m:nls racion wiwh Will annaxed.
The appeilanc testified thacr afeey the sub--division

approval was obtaincd he spoke to ths respondsant on numarous

ceeasions about complering the sale and on 2ach occasicn he was

assured thart the maller was being givan astention, He conly became

awaxre of the razgpendent'®s aintentizon o aveid ths sale in 1687

when the rasponasnt informed him thar a2 had changed his mind

about completing the sale as he had been advised by his sisier

ot to do so.

£
"

The evidence sclosed that tha appellant and the raspon-
dent had an extremcly cordial relationship. The respondsat at
one time was smployad to the appellant and the agppellanc likencd

the relationsihiip bsiwesa them as thav of fatber and son. The
significance of this evidence will be mads clear when the grouand
of appeal is examined,
At the trial the vespondent did noi give evidence and
elected wo rely on Li1& submission in lavw.
By way of histeory, Hubarit Leston in scn's interest in

the land, the subjaect-matier of this aciiocin, was acjguired in
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1942 and by way of gift he transferred
szid land to dMaria Angella Ruddock on *he £ith Hay, 1%b3. On

+he 19th day o June, 1984, Maria Angella kuadock divested her-
s21f of all har =astate in the land by way of gift to

Hubert Leston Thompson and John Carlyle Thompson, ths respcndent,

as tenants-in-commeh. It is, therefore,. cliear that at ths timz

—y—
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Hubert Leston Thompson entered into ths cortract with the appellant

he and the respondent were tenants in common in respect of the

land which ha was purporting to sell. it is also clear chat the

respondent was not a party to the agresement enterad into by ihe

appellant and Huberi Leston Thompsonr on “-he 1lth day of
September, 1963. Howsever, with his concurrence the 33

cculd be regularisaod,

During the course of the hearing Hi. HMorrisom for the appel-
lant applied to have the Notice of Appeal amended by deleting whe
following:
learnad judge's orduy that the

- be entered for the Dofendant
the Plaintiff be sz aside®

againsi

and substituting therefor nhs feollowing:

IThat Judgment b enterad for the
Piaintiff Appellant agains.: the
Defandant Respondent,®
and ai (b} to delete the words ‘prima
facia' in the twnirxd line and tc add
afce' the word 'casg' in the last line

the rallowing words ‘'and Lo antex
-

Judgmant for the Dafendantc Rospondent,'
Nc objection was raised to the amendma2nis sought, Accordingly.
the amendments werc granted as prayad.
With the amendment granted at (b) the lone ground of appeal

filed reads as follows

"{a} That the learned judge erxed in
law in upholding the submission

> by counsel on behalf of thea
Ffendant that there was no case
fo the dzfendant to answexr at
the close of the plaintifi‘s
case and to enter judgment for
the defendant respondeni.”

jn]
o
&

v ""') Cu
h

in arguing the ground of appeal, ix. Morrison identified
the issues ass

i. Whait was the legal affech of ithe
contract dated 1lth Septsmabex,
19387

ii, Dtd the appellant acgqguire & Titl
by adverse possessicn agyainst the
respondent in his personal capacity?

iii. Was the appellant's claim statute-~
harraed and was he guilty of laches?
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LEGAL EFFECT OF CONTRACT
DATED 11TH SEPTEMBER, 1968

The learned trial judgs in dealing with this question said:

s il conuon

"How the law relating to tenant
ommon hold
&
{

. 4.
establishes that tenants in 2
propexty in undivided shar~s and as such
thare L3 unity of possessiorn {see
A manual of the Law of Real Property by
R. B. Hegarry at page 211}. 1t fcllows
therelisre that in corder o ssll fthe pro-
pPropssiy In its entirecy all wenants in
COomnon B”ust join in the sale. Iach
co-ienzivi nay _however, conirzchi to sell
his unciiviced share without “h consent
of his oiher co-tenant, { Erphasis minej

it cannot be doubred that this is & correcc statement of
ithe law. However, what the co-tenant was contracting to sell
wazs not the entire property or his uadivided share but three-
qparters of an zcre of the entire property. Was he enkitled so
o do without ithe consent of the other ienant in common?

For the appellani, HMr. #Morrison submitised thaft one tenant

T

in common can se¢ll his undivided share in

-

-he property without
either the determinaticn of the othex tanant in common or parti-
tion, Where, as in the instant, one Ltensunit in coomon purporis
te sell as chough he was the sole owner of the entire property
that agreemaent is not entirely without cfsfect and a court of
equity may reguire khim to convey that wiich he is legally aovle

to convey, that is, his undivided shars, Continuing, he further
supmitiaed thac i1t i3 a well established principle that on a coﬁw
tract for the sals <f land the purchasser bscomes upon executicn
zf the agreemasnt <f sale and the paymza of ithe deposit the
beneficial owner in equity of the propsiiy. Consequently, he
contended, thai as of tha date 2f the coniract the appeliant
bezcame the beneficizl ownsr in equity as regards the unaivided
nalf share of Huberit Leston Thompson in the three-quarter acre,
the subject mai:ter of the contract and sto0d thereafter as tenant

in cemmon with khe defendant in his personal capacity as cc-owner

This submission 1is seriously flawad., The tenant in commorn’'s

chare, He can 4ispos:

H

interest in the =state is in an undivide

[t
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of thar undivided share but he has no intsrest in tha land waich

(]

can be guantified as three-quarters of an scre. The term
undivided® is self explanatory. What ii means is that thsz
cntexrest of the parties has not been allacated in tarms of acre-

age. The intersst is an undivided shars in the entire estate,

So when Huber! Leston Thompson purported 1o sell three—-guarters

S

of an acre, witheout the consent of the ochaxy rznant in common,

t

iz was virtually salliing an estate which e did not possass.
For his prepesition couasel reliad upen three decisions
which I proposs to examine.

in Harrocks v, Rigby {1878)
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headnote reads as fcecllows:

"Whare two persons agreesd =0

m cne was entitled t
mortgage for its £
had no interescs
a judgreni fox specif
with abateneni magnt
the formar.”

1ic
he

Fry, J. said (at page 182):

"the plaintiff is, therefors, incumbered
wilth several difficulties in raespect of
this contract. In the first place; he
has =nitered intc a contract with two
persons as tenants in commornr for the
sale of the entirety. It is founc that
one of those supposed tenanis in common
has no initerest whatever in the property
and :he guestion then is whether the
plaintiff can enfcrce against the other
a convayvance so far as it relales to his
Moiatly.

in my opiunion ihe plaintiff can enforce
it. I think tha:s whare an agrecement is
entered inte by A and B with £, and it
aftervards appears that B has no interast
in the property, A may nevarihelsss be
conpelliaed to convey his inverest to C,

I zhould have come Lo that conclusion
upen principle, for I do wnot see why a
purchascer is To losa his right agalnst

a vandor who can complzie.”

24
L

it will readily be recognised that tha cited case is

easily distinguished from the instant casge. Firstly, the vendor

in Harrock's case contracted to sell the entirety., He was unable

to convey the entixety, bacause he did not possess the entire
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astate. “lemoc dat no guod habeotY., However, h= was able ©o
convey all of his undivided share for wiich he did not reguire
the consensus of the cother tenant in comnon. He was, therefore.
able to complste. In the instant case, Hubsrt Lescon Thompson
contracted to sell the appeliant an astaln which he could not
convey withouif the consensus of the other tenant in common, He
was unable to complete - by himself he did not possess three-
uarters of an acre, Hed he contrachked o s2ll his undivided

siare as in Harrock®’s case the outcome would have been othe ArWise

in Basma v, Vieekes and others (1950) A.C. 441, the appsl-

lant entered intc an agresment to purchase two houses which were

owned by three perzons as tenants in common cach being entitled

B

tc one-third share in the property. The appellant sued for spe-
cific perforxrmancs. One of the respondenis, the court found, was
unable tc convey aer interest tc the appallant as she was a
married woman and gould not do so withoul “he permission of hex
husband. & decree of specific pasrformancs was granted against
the other two ordsaring them to convey itheir ifwo-thirds share to
tiie appellant.

dr. Merrison rslied on this decision to say that this
court in the circumstances ol the insitanit case could decrae spe-

cific performance of the agreement verwwesszsn the appellant and

Hubexrt Leston Thompson,.

Properly oxamined, it will be rozdily understood that tha
basis of the judgment is thait the respondenis in Basma's case were
able to completa, They were capable of conveying the interest
which they had coatracted to sell. In this case, as I hava
already pointed out, Hubert Leston Thompson possessed no intarest
which could bz identified as three-guarters of an acre., He
possessed an undividsd share in the entireiy.

In Moxrilock v, Buller 10 Ves., Jux. {25Z] page 857 at 866

Lord Chancellor Eldon expressed himself vhuss

"If a man having a partial intarest in
an sstate, chooses to entar inito a
contraci, reprasenting it, and agreeing
o sell 1%, as his own, it is not com-—
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pet:nt to him afterwards to say, though
he valuanln interest,; hs has not
:, and therefore thea purchaser
nave the benefit of his

n

e

fu

-}

}- o
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contrac
This principle of 1&W is not open tc doubi, but the circumstances

of this case make it easily distinguishskle from Mortlock®s case.

Buller sought to s=21l the whole propariy, the court orderad hinm
to convey that: which he could. Here agaln whe vendor was able
to complete. iIn the instant case, if thae court were wo ordexr thz

vendor to complaete, ithat is, to convey his undaivided share ia the
b

entire propaxty then the court would

v

compslling the vendo:s Lo

convey moxre than tha purchaser had contracied for. This would ba
& completely new contract as the contraci piice would navae Lo ba

adjusted upwards.

However, carcful attention must be given to the conducc
of the respondcni subsequent to the death of Hubert Leston Thompson.
The respondent obtained Letvcers of Adminisitration to the estate
of Hubert Lesten Thompson so that he is now tenant in common in
his own righit and administrator for his deaceased co-tenant in
common., it is contended that in that position ne so conductad
nimself as to lead o the irresistible conclusion tnat he tacitly
adopted and approved the contract betwaezn the plaintiff/appellant
and his deceased father, his co-tsnant.

The unchallenged evidsnce of the sppcllant is that he pald
one guarter of tha taxes in respect of the property tc the respon-
dent for a period of four years from 1977 <o 1i980. The respondant

assured the appellant “that his sister M

D

msie was in town with ghe
?

lawyer loocking aftsr the matter.” When ithe title was not forth%
coming the appellant again spoke to the respondent and once agaih
ez was assured that the matter was baiug looked after, iIn 1987
the respondent told the appellant that he persconelly was going to
look after the matiter,

Whather the tazxes were paid on denand or in concurrence
with the appsllantis desire to pay the same, the acceptance by

the respondent of ihe taxes, the appeliant being then in
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posseséiéh of the land and had openly enjoyed such possession
since 1966 was, in my opinion, ‘an unqu;vocal a&ﬁisslqn of the
éppgilant‘s entitloment to the lana with the céncomitant respon-
sibility to pay taxes for the said land, Accordingly, the contract
which was unenforceable without his pa:ticiﬁat;on Qas_now rendered
enfo;ceable. it is, therefore, now too late for the ;espondent
o be heard tp say anything to the contrary ﬁhe'ﬁsreso that he
must have acted with the knowledge that thea portiéﬁ oﬁ the land
occupied by the app=2llant was comprisad of i{he unaivided half
sharé_of his decsased co-tenant as well as his own undivided
nalf share. The learned trial judge failed to give consideracion
to this aspsci of Zhe case and in so doing he fell into 2rror
when he‘toncluded that there was no valid centract.

it was contznded by the respondenc that even if a valid
contract existed the claim by the aﬁbellant was statUtefbarrad

in that the cause of action arose sSixX ysars prior to the date

of the action. The validity of this- submission depends on the

date of the adoption of the contract by the cother tenant in
common, The wrii was filed on the 1l:h day of April 1988. It
was not until éftez 1687 that Jonn Thompson manifested his inten-
t£icn not to coﬁpleta the contract. We are, therefore, of ghe
view that the cause of action did not properly arise until then.
The submission that the cause of action was statute-bérred
therefore fails. : ‘ |
The gquesition arises, .1s the appellant entitlea to 3pecific \/
: . /
Performance? The respondent contends tiat the appellant is not @
entitled to Specific Perfbrmance becauss he has been guilty of
laches. This subaissién is premised on tih< basis that since no
date was stipulated for the completion of the contract the Courxr
will imply a r=asovable time for the complazion of thevcontracé,.
in such circumstances, the respondent contends, time begins to
run from the expiration of reasonable time.
Where a party to a contract has done all that he is obligad

to do under a contract the guestion of rezsonable time is, in my



view, not relevant, In the 1lnstanc cas

W

the appellant has paid
all of the purchase price save and excapi #4000 which would be

paid to the merigagea, upon tne obtaining cf a registered title,
to liguidace an outstanaing mortgags on the said land. Tais was

an oral agreement arrived at between the appellant and

3

Hubert Leston Theompson. It would be mos: unreasonable for a Court
to deny the party “he eqguitable remady of Specific Performance

where the party has faithfully performe:d the ccenditions cf the

contract.  Therae is absolutely no act ikn the appellant could
have done to sxpadite fhe performance of the contract. The
respondent, having adopted the contraci, the ball was in his court
to effect the completioﬁ of the conuract. This he refused to de.
in such circumstances the appellant is entitled to Specific

Performance.

In Parker v. Taswell 2 DE G & J 559 at 571 Lord Chelmsford

L.C. said:
"It must be borne in mind that this agree-
menit has been partly executed by possession
having bzen taken under it, and there ars
many authorities to show cha% in such a
case the Court will strain its power 1o
enforce a complete performance.®
I am of the view that these words are most appropriace in the
circumstances of tThe instant case.

The respondent, a co-~tenant, was nci unaware of the appel-
lant entering initc possession of lands of wiich he was a tenant
i1 common. He raised no objections at any time, certainly not
during the lifstime of his deceased fathexr Hubert Leston Thompson,
the other tenant in common. Upon the dazath of nhis father he
2ndorses the contract made betwsen nls father and the appellant
by endeavouring to cbtain a registered titls on behalf of the
appellant in koeping with the terms of the ccntract entered into
between the appsllant and Hubert Leston Thompson. It 1s only
upon the advice of his sister that he descided not to complete

the contract. This Court feels obliygzd vo give effect to the

dictum of Lord Chelmgiord {supra).



For the reasons adumbrated herein I would allow ihne

and order tanar the Judgment of tha Court bhalow be ser aside

2

wzcree specific parformance of the cenuirac: with costs nere
below to the appzllant to be taxed 1f aot agreed.

PATTERSON, J.A. (Ag.):s

I agree,




