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IN THE COURT OF APPEAL 
~-- ---· 
SUPREME COURT CIVI~-£~PEAL NOo 82 of 1992 

BEFORE~ THE BON. MRo JUS'l':ICE V'illiGHT • 
THE HOtl. t.ffi. JUSTICE WOLFE u 

J.Ao 
J.A. 

.') 
( 

THE I:lON o l"iR. JUS'fiC.E PA'l'TERSOU u JoAo 

EDUCfl0T!ON 
1. 

(AGo) 

BETWEEN RU'l'HERl?ORD M.IGUEL LEIBA PLAIN'!' IFF /APPELLAUT 

AND ~~. ·. ' -;; (. ___ ... {_./\.'· . '... . 

! 

( 

JOHN THOI1PSOH 
{ADMINISTRATOR OF THE 
ESTATE OF HUBERT LESTON 
THO~WSONG DECEASED) 
AliD IN HIS PERSONAL CAPAC~TY DEFENDANT/RESPONDENT 008'-. '- ('0\_{ 

Dennis Morrison a.nd Patrick Foster 
·for the appellant 

penni~ Gof£e( QgC-~ and Norman Davis 
for the respondent 
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'i'hls ;_s an ;::.ppe.al against the judgu~.~r~t of Karl Harrison~ J. 

(Ag.), delivered on the 29th day of JulyJ 1992. 

The deceas~d Huberr. Leston Thompson and the appellant 

Emtered in:to 2, '1;;.-;.:-i.tb::r. cont:ract do. ted th<::· ll th day of Sep·tember ~· 

1968. whereby th~ deceas~d agreed to s0ll the appellant three-

quarters of an ac:~e of land. being part. of land knm-m as "part. of 

Industry Sltuate at 61 Old Ha~bour Road in ~he parish of Saint 

Catherine and comprJ_sed in CE)rtificatz-::: of 'l'i:\:le n~gist.ered at 

Volume 293 Folio i3 .-)f the Regist.e:c Book c.f 'l'it.les." 

The po:ction of th-e land sold H<;.:> -:_:o be cut off from il ·;::he 

vendor as proper~-:.y knoHn as part: of a ::::nct'l:3Lt·y l ext.ending along 

t.he main road on -~:h(~ southu the purchasf';r' s proper-ty on t:.h•~ 

tvest and north and bounded by t.he v~ndc:r.: 9 
:.:; :::-8maining property 

on the ea.stg 1
' t.he ,;;ntire parcel of land -:.:o be d~lineated by a 

commissioned land surveyor and should be measur~d from the 

--~----

'"' 
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western boundary ~xtending eastwards along the Old Harbour-to-

Span~sh 'I'own mc.in road~ on the sou~.h and p:ropercy b~long.J...ng to 

the plaintiff on thG north, and to a din~nsion required on the 

eastern boundary ~a obtain no~ less than ~hree-quazters of a ,. 
'· 

acre of land. At the time of entering in~o the agreemen~ there 

was an outstanding mortgage on the said lnn& and it was orally 

agreed bet:vl;::en the appellant. anci ths, d<=>::;ca.z.,cd that upon a re9is--

i.:erecl titl•.::. be.:'.ng ob<:.uin~d for ·tne portion of lund sold t.he app-~~1--

lant would pay to the mortgagee the sum cf four hunared pounds 

against the said mortgageD 

The te:cms of \:.he agreement. wer>3: :.O!.E.Z set out her~underg 

n(2) Purchase Price: One Thousand Three 
Hund:ce:d Pounds (Ll"300.00) sterling. 

(3) Deposit.g Ten Pounds (flO). Balance 
to be:-~ paid on compl8ticn of reg1.stered 
T:Et:l•~. 

( 4 ) 'l1 i"t.l(: ~ Registered. 

(5) Possess~on: On compl0~ion of survey 
and defined boundaries. 

(6} Water Rates & Taxes: To be adjusted 
propor·tionally as fj:-om Ule dab~ of 
p0Sf:'(~·.SS.l.Orl. 

(7) Costs: Costs of Survey and Transfer 
etc. to be borne equally ~y Vendor and 
purchaser.n 

;l'he d.eposi i:. ~.-ms duly paid and. sub:'.'·s:qucn·t paym{:mt.s wer6 

ffi2td.e towa:cds the purchase p~ice arnount:.Jl.lj i:.o t.h2 suFt of nin~; 

hundred pounds leaving a balance of fou~ hundred pounds to bo 

'd t l . pa1 ·o t1e mortgasae. 0ubseqnently th0 stu. vey was clone and 

a pre-checkc:=:d plan obtained from -r.:..he Sl.D:vc::y Dc::parc.m.en-c wh\3reupon 

the appellan~ was let into possession of the three-quarters of 

an acre of l~nd, in accordance with ths agresment. 

Having been let into possession by the deceased 

.Hubert 'I'hompson r the appellant .:.:rected .;;_~_ fel·,ca along the bound·-

aries shown in 'che pn::-check2d diag-ram <"~X"'.d conunencad occupaU.m: 

thereofo In 1970 the app•.;;:llant erec·u;d .:., billboard on the land 

adV('!rtising ~~Bt:y 0. home in beaut~J.ful L,:::i~,;:l Gardens~~~ The se1:vices 

of Hessrs a Clin:ton H&,rt and Company,, a.:~tm~n,__~:ys~at-·law" acting on 
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hehalf of both p.:::.::·;.::Lr:,,s v were engaged f.-);: ·::1-i•:c.: purpose of ob:.::.:.:~~:;ing 

sub-division approv2.l from the St. Cat.h0~cin2 Parish Council and 

getting out separate registered title of the saia three-quarters 

of an acre of lan(i. Sub-division approval was secured on the 

23rd day of Sep-::e;mbG:c. 1975. 

Prior to ~~e grant~ng of the sub-division approval the 

vendor 'Vlas unfcr i:uL~~:-.ely killed in a mc.O.:oj: v•~h.1.cle accident on 

the l3~h March, 1973. The execu~or of hie as~aLe renounc0d his 

:;:.-igrr;;. ·to p:roba.l:~ a:.:u'i it: v1as not u:1i:il l90l ·cha·1. -t:r!s .cespond-en'c 

u<:~s grancsri Le·:.:-~:-:;::;~ s cf Adrninis-...;ra1.:::Lon w-::,. :-.. 3-: \'~ill .:.nn<_,xed. 

The appc'.:.ll.c;.rL. tos·tif.i.e.d t:.hac af~:~-~:.:- tJ\t-} sub--dJ..Vlsion 

approval was obta;i..:r:-·:::0. he. spoke t:o t.hs r:~!:-;pond-:::nt on numerous 

(jccasi\.:;r.is abctrt. t;~~rnple·;.::il1g r.J.1(~ sal~~ c1.:r~(i c21 f~:.ach occas.ion ho ':·las 

assureCJ. ·chat- t:.h..'::: r;:.c..::::~e1: ".:;ras being gi VF:::J. adJ.::rn.J..<Jn. He only became 

aware of ~he ra~pcndent 1 s inta~t:ton ~o avoid th2 sale in 1987 

>'lhGn the respond::n1t Lnform8d him thai--. ~,_,;: :wd chang-ed h.is mind 

about comph;t.ing t..ha sale as he had. b8en z~c~viseC.:i by his sis·t(=:;r· 

not ·to do so. 

The evid0ncc disclosed that ths app~llant an6 the rcspon-

dent. had. an ext::r:c!mcly cordial re latior:sl.np. Ths respondent at 

o:n-c tim0 was employed to the appellant D.nd t:.h·a appellam: likened 

the relationship bsLween them as tha~ of father and son. The 

significance of this evidence will be 2~~~ clear when the groun~ 

of appeal is exa.m:tned. 

At the trial the respondent did no~ g~ve evidence and 

elec·ted t:o rely on Iu.s subra.ission .in 1<1.>:7, 

By T,.;ay of his·tory v Hub2rt. Les ton ':::'i10iitpSOD v s .i..nten~st. 1.n 

~:he land~' the subjoct:-matt.er of -c.his ac'.:ic.t:i" wa.s acquired .in 

1942 and by way of gift he transferred all his estate in che 

said land to 1-iariz:. lmgella Ruddock on i::hf,~ Bt~h H.ayu 1963 o On 

~-.he 19th day oi June., l964c Naria Angell<<.. Ruddock divested her-

self of all her ·estate in the la.nd by "1ay of gift t:o 

Hubert Leston Thompson and John Carlyle 'l'horapsonu thE: respcndent·.g 

as tenants-in---comr:ton. It is, therefore: cl8ar that at the tlms 

. 
t 

l 
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' 
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Huber-c. Leston Thompson entered into t:h;:; cor. tract:. wi tll the appellant. 

he and the respondent were tenants in coramon iL respect of the 

land which h£c: 'rlas purporting to sell. It" j_s also clear that th~;; 

respondent was not a. party to the agreement" en.t:er;~d. into by U'le 

appellant. and Huber;: Leston Thompson on ·:-.he 11th day of 

September~ l968c Howeverp w1.ch his concm:Ience the sit.uation 

could b.,;:. regul.:i::- is :::{i.o 

During t.hc coln·se of the hec.ri.ng VL~. Harrison fo1.: tho appel-

lan·t applied to hS!.VC: the Not.i .. ce of App-.:;~1 amend.::~d by dt:!le:ting ·;;h.'<, 

following~ 

0 That the learned judge 1 s ord~r ~ha~ the 
Judgm:.:m".::. be entered for c.he Defendant 
agains~ the Plain~iff be se~ asiden 

an<1 subs'l:i.tuting therefor tl1.;~ follo;..Jingg 

'Th2:~~ Judg-ment be en t.e:r.-ed for t.he 
PlaiJY~iff Appellant: agains ,: t.hc 
Def£:ndant Respondent:, 1 

and c.·i.: (b) to dele i:.e t .. hG vm::.:<is 1 prima 
facis 1 in the Lhird line and to ada 
afte~ ths word 0 case 0 in ~hs last line 
t.>.s following \¥ords 'and ~o c:;-J.t.er 
Judgm:mc for the D•2fendarit. Rr:;spon.dent., u " 

Nc objection Ha.s .'-.:aised to the amendmBn;;s sought.:., Accordlngly_, 

the amendments Here g:.ca.nted as prayedo 

With cho am0ndment gro.nted at (:0) the lone g-round of appeal 

filed reads as follo~~s ~ 

n{a} ThaL the learned judge erred in 
la.vl in upholding the su~mission 
rcta.de by counsel on beha.lf of th.-:: 
defendant that there was no case 
fm: the dr~fendant to ~ci':.SI.¥~r a·t 
the close of the plaistiff~s 
case and to enter judgment for 
th;-;: defendant respondent. o" 

In argui .. ng the ground of appeal. i:.1::c 0 Norrison identified 

·(:h~ issues as g 

i. What was the legal effec~ of ~he 
co~t.ract: daLed llt.h Scpt;=;EtLc:r v 
19~:..16? 

ii 0 Did "i.:he appellant acquirl':~ a U. tle 
by advorse possession a9ainst the 
respondent 1.n his personal c~pacity? 

iii. Was the appellantcs claim statute­
barred and was he guil'cy of laches? 

" I 
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LEGAL EFFECT OF CONTRACT 
p~TED 11TH SEPTEMBER f _12.§..~ 

The learn~d. t:cial juctgs in dea.Ltng -:;;ith "chis quest:j_on sa~c.~ 

11 Hm·7 t:he law :rela-t.ing to "c~.man~:s .Ln common 
establishes ·t.hat. tenants in. com.'tlon hold 
property in undivided shar~s and as such 
. ' . - f -
~n8re LS unlty o posseaslo2 tsee 
A manual of the Law of Real Property by 
E. E. Heg-co,rry at. page 211) 0 :c:: fellows 
therefore that in order to sell the pro­
props~~y in its entire~y all ~enants in 
cor.:uaon nust: join in the sal8. Each 
..£2_-i:·i):'l§!H: raay however~ coni::::::r;.c·::: t.o sell 
his undivided sha::::e withou[: Y:.hf: consent 
of hisot:"her co-t:<'man:t Q i'i E.'r:1phar.;is mine j ----·--

It. canno·t be doubr.ed t:hat this i.s a correcc statem0n·.: of 

t:he la\.v. Hov-Jev'S:r o what the co-tenant. ;.·:o.s contracting to sell 

\1as noi: the en·i:ix-e property or his undi vi.ded share but. th;;::-ee-

quarters of an acre of the entir~ prope:cty" Was he entitled. so· 

·to do v1ithout t:.he consent of the other i~.enant in corrunon? 

For the appellani~y Hr. Norrison suhr<ii:u;d that. one tenant 

in common can sell his undivided share h:. the property vlithout: 

either the dete.rmir.C?,·tion of the othe~:· ·te::tJ.ant. in common or part.:i.-

i.:ion. Whe.re a as i.r: t.he ins-can-~:" on-e te:n2n~: in cc,rnmon purports 

to sell as though he was the sole owner of the entire property 

t:hat ,;.greem(mt is not. entirely without. cff(-oC'(. and a court of 

equ1.-::y may require him to convey tl1a·t. •al1i::::h he is legally abl·e 

to convey u thc.'c. is~ his undj_ vided shar"""" Con·tinuing c he furt:her 

submitt~d ·tha·t :i_-;: is :":!. well established rn:inc1.ple that on a co::l·-

-:::.ract for the sal;~ cf land the purchase:-:: becomes upon execution 

·;_)£ i:.he agreement cf sale ana t:he paym,::::-:1~: of t:he deposit the 

beneficial owner in equity of the prope~ty. Consequentlyu he 

contended. that as of the date of the contract the appellan~ 

became t:he beneficis.l o-vmer in equity as :t<egard.s the unaividt?-d 

half share of Hnbe::::-\:-. Leston 'l1hompson in t:he three-·quarter acre u 

the subject matter of the contract and stood thereafter as tenant 

::..n common wi·i:h \::he defendant in his person~l capacity as co-o"mer 

of the entire estaLs. 

This submission is seriously flc-.Hc.d. The t:enan t in cor.urton u ~::. 

interest in the 8stat& is in an undivided share. He can disposG 
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of tha~ undividsd share but he has no interest in th~ land which 

can be quantified as three-quarters of a~ ~ere. The term 

nundivided~ is self explanatory. ~fuat i~ means is that the 

interest of tb.<O pa.rt.ies has not bef.m all0ca·ted j_n t,:;;_;::·ms of acrs.::-

ageo The interest is an undivided share in the entire estate. 

So ~1hen Huber:.: Leston Thompson purported t.o sell ~chrec-qu-:lrtP-r·s 

of an acre, \v:L:.bou:i:. the consen·t of th·:::: O"~:.:.l:vc::r r.2nant. in corru:t101'1 v 

he was virtually sall~ng an estate which h~ did not possess. 

For his proposition counsel relled upon three dec1sions 

which I propose to examineo 

In Harrocks Vo Rig~ (1878) Cho D. Vo.l. IX pag-e 180 7 th::; 

headnote reads as followsg 

11 Hh·~re bvo persons agreed :.o sell prop.;;z:ty 11 

of Hhom. cne was enJC:i·tled ·to a mciet_y sub­
jec~ to a mortgage for its full value. dnd 
the oth?r had no interes~; 

Held: that a judgrrent for specific 
pe~formanca with aba~snent might be 
m~:tdc against the forrae:r·" ~' 

Fry, J. said (at page 182): 

~The plaintiff isc therefor~t incumbered 
wi~h r.;everal difficulties :i.n ;c":spect of 
this contract. In the first place, he 
has entered ~nto a contract with two 
persons as tenants in common fox:· the 
sale of the ent.iret.y. I<: is found that 
one of ·[.:hose supposed tena:;:t.::: in cor,unon 
hils no .i.nt.·r~res·t Hhateve.c in ·:::.he property 
and d1e que.sJcion then is \"lhe-thcr 'the 
plaintiff can enforce agains~ th& other 
a convf)yance so far a.s .it: r~l~_::..es to his 
moi-:.:t.y • 

..i:.n. my opinion Lh~~ plaintiff c2n •O!nforce 
i·t. ::;: th.i:nk t.ha:.: where an a.~IreGmen·t is 
entered into by A and B with c. and it 
af·c<::!.t:'".tl&l.~d.s appears t.hai.: B has no interHst 
:..n i::he propert·.y 11 A may nevc::;:,:-Uv,:;less be 
comp8ll0d to convey his im:E:.t·<~s t to C. 
I should ho.ve come ·to tha1:: conclusion 
upon principle. for I do not see why a 
purchasGr ~s ~o lose his right against 
<i VB!16.or who ca.n complete. " 

it will readily be recognised ~hat the cited case is 

easily distinguished from the instant caseD Firstly, the vendor 

in Harro~' s case con:r.racted to sell t:he entirety. He ·was unable 

·to convey the en·tir:0ty il b'l::cause he d.id not: possess the entire 
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estate. "Hemo da.'t no quod habet". Hov1~ve~c r: he was able co 

convey all of his undivided share for which he dld not requirs 

t.he consensus o£ i:hs; other tenant :: .. n com.ruo:n. He was? therefore~ 

able to compl0~e. In t.he instant·. casa .. Eub-<.::rt Les--con Thompson 

contracted t.o sell ·t.he appellant an ·Gs'..:c.:~·.:.' uh:.ch he could no·t 

c:onvey .;l'lit.hout ~:he consensus of tht.~ o\::hor ·i.:cnant: in common. H~.: 

't·\laS unabh2: t:.o COii1J?l~;t.8 - by himself ho cU.d not. possess thrs~~~--

quarters of an acre. Bad he contracted to sell h1s undivided 

share as in H~..£C.£..§.. cc:: .. sc the outcoms would have been oth(~rwise. 

in Ba~_y~We_~,!'!..§__jlnd ot-..h~rs (1950) A.C. 44lr the appsl~-

lant entered i.n·to an agrcemen·t to purch<:~~:.o::::: t-;;Jo houses which -vw.re 

o;.m0d by three persons as t .. enant .. s in corrti\iOn each being entith?d 

to one-third share in the property. Thn appallant sued for spe-

cific performance. One of the ~esponden~s, the court found, was 

unable to conv•.)y i'l.'<."r .inte:rest t'.o t:he app2lL:mt as she was a 

ruarried viOIL1an and could not do so wi thou·:_ ::.lh:: permission of her 

husband. A decree of specific performance was granted against 

t;he ot.her hvo ord-:::ri:ng thE:m to conv.;;;y 1:h.c;ir t~'<vo--thirds share to 

t~he appellant .• 

Mr. Morrison r~lied on this ~ecision to say that this 

cou.rt .. in the ci:ccumsr~ances of the ins·i:an·i: case could dec:cee spe-

cific performa!·.tce o:£ t.he agreem(mt :O~tHs:-,n. t.he appellant and 

Hubert Leston Thompsen. 

Properly examined, it will be :r·c;: .. ~d.ily understood that: th:~ 

basis of ·th•a judgment is 1:hat:. ~che respo:nd~nts in Basma • s case 'i.vere 

able to complet,-~9 They we.r-e capable of conveying t.he interes·t 

Hhich they had co:rri:~ra.cted 1.:0 sell. In ~his case, as I have 

already pointed out.c Hubert Lest.on Thompson possessed no intf:.:resi: 

'i.'Thich could be id,2nt.if1.ed as three-qu::u:··::.ex: s of an acre o He 

possessed an undivided share in the sntirsty. 

In Ioiortlock v .. Buller 10 Ves. Ju;::,., [292j page 857 at. 866 

Lord Chancellor Eldon express<::d himself >.:.hur.; ~ 

nrf a man having a partial interest in 
an estater chooses to enter into a 
coni.:.::: act:. • reprasenting i >c ,. a:1d ag-reeing 
t.o S':?:ll i't:u Zl.S his own 0 i·t is .not com-
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"pctent to him afterwards to sayr though 
he has a valuable interest 9 he has not 
t:he: ::m.·i::i.rc< u and therefore -::h(~ purchaser 
shall not have the benefit of his 
co:n tract o 

01 

This principle of law is not open to doub~-J buL the circums-tances 

of this cas'~ make L: easily distinguish;;>.ble from Mortlock' s case o 

Buller sought. t.o s::;;ll the whole propert:y u the court ordered him 

to convey ochat; \vhich he couldo Here aga::.11 -.~:he vendor "'as able) 

to comple·tc o In the instant case. if th~ court were ~o order the 

vendor to conple'ce • i.:hat is 11 to convey his undi vidGd share :i..n th-8 

ent.ire propari.:y ·::he~"l the court \'muld b<':: cc.mpt'::lling th.::: vendo:.::- to 

convey mors ·(:han ~~~ h 0. 
J....l. ... ·~ pu:cchasar had cont~acted for. This would b8 

c: completely ncu con.t.r:a.ct a.s the cont:::act p1.: ics \'lould hav<:; t:o b0 

adjusted up\'lard3 o 

However, ca::.:·c~ful a·ttention must. b~:: g~ ven to thr2 conduc-;: 

of the respond<.:m·t subsequent to the dea.d1 of Hubert Leston Thompsono 

The responden·t obt:air:;.ed Let'c.Brs of Ac.'hu.inJ.s~::ration t.o the est:ate 

of Hubert Leston 'I'hompson so that: he .is noN tenant in conunon in 

his own right aDd administrator for his dsc8ased co-tenant in 

co.mrnon. It .i.s co.nt:c:nded tha·t in ·that posit . .:'lon ne so conducted 

himself as to lead Lo the irresistible conclusion tnat he t.acit:ly 

adopted and approved t;he contract betw~;~-:'"n 1:h·e plaint:iff/app-sllanL 

and his deceased f<:: ... ther ~ his co-·te::nant. 

The unchalleng8d .~ .. .c: evl.OGnce 0.1.. the appellant is that h~ paid 

one quarter of the taxes in respect of the property tc the respon-

dent for a period of four years from 1977 -..:.o 1980. 'l'he responden·t 

assured the appellan~: ''tha:t his sister I1c;.msie was in town with ~e 
1 

lawyer looking af·ter t.he matter"" vJhen t.hE• .ti·tle wa.s not for'.:.h~ 

coming the appellant: again spoke to th~,, r9spondent and once agail.1 

he \•las assured that. ~:~he matter \<leis :O;~ing looked after. in 1987 

the respondent told the appellant that he personally was going to 

look after the ma~ter" 

Hne.ther t:he. t:axes were paid. on dea<:u::.d or in concurrence 

~..,i·th the appellant 1 s desire ·to pay the sam€· • the acceptance by 

'che responden·c of ·i:he tax-es u the appellant being then in 
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posses-sion of the lc;.pd _and had openly enjoyed such possession 

since 1968 was, in my opiniony ·an unequ~vocal aamission of the 
··:· 

appellant • s enti·tlcment to the land with ~he concomitant: respon-

sibility to pay taxes for the said land. Accordin~lyp the contract 

which was unenforce~ble without his participatlon was now reudered 

enforceable. It isv therefore·p now too late. for the respondent 
. :·1 

t:.o be heard to say C.(:..ything to the con;:rary the mor·~so that he 

must have acted wi·th the knowledge "chat t:h2 portion of the lar~d 

occupied by the app~llc.nt was compris~d of t.he unaivided half 

share of his dec~ased co-t.e.nan·c as· well a.s n~s own unclivided. 

half shareo The learned trial judge failed to give consideracion 

to this aspect:. of ~:he case and in so doing he fc.ll into error 

'.rho;m he ·conclud,?d tha·t there was no valid ccn·tract. 

It. was cont:.s:aded by the respondent th,t-i: even if a valid 

contract existed the claim by the appell&nt. was statu·ce-barred 

in that the cause of action arose SlX years prior to the date 

of the action. The validity of this-submission depends on 1:-he 

date of the adop·tion of the contract by the ether tenant in 

common. The writ -v;as filed on the lL::.h d.r:.y of April 1988. It 

vvas not until after 1987 that John Thompson manifested his inten-

·tion not ~;.o complete the contract. we axe, therefore, of the 

view that the cause of action did not properly arise until then. 

The submission that the cause o£ action wa.s statute-barrc:d 

·therefore fails o 

The question arises, .is the appellant entitled to Specific r) I 
I! 

Performance? The respondent contends tha·t the appellant is not / 

entitled to Specific Performance becauss he has been gu:i,lty o£ 

laches. This subm.ission is premised on ·the basis that since no 

date was stipulated for the completion of the contract the Court 

v-rill imply a reasonable ·til~le for the compJ.c·:::ion of -~he contract. 

In such circums~:ances u the respondent con~:{mds u time· begins to 

run from the expira·tion of reasonable 1:urre. 

Hhere a pa~-t:y to a con·tract has done all t.hat he is oblig~~a.. 

t.o do under a contract the question of r£e.sonable tJ.me j.s; in my 
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view., not relevant:. .In the ins·tant. cas2 t.he appellant has paid 

all of the purchase price save and exc•:;.p·;.: f.4li0 which would be 

paid to the mortgagee .. upon Lne obtaining of a registered ~itle, 

t:o liquida-ce c.n ou~:st.an<iing mortgage on t.hc said land. Ti1is "I:Tas 

an oral agreement: arrived at between thG appellant and 

Hubert Les ton Thompson. It v-10uld be mo!?::. unreasonable for a Cou~:--r: 

~:o deny t.he par-ty '::.h-2 12qui·table remedy of: Specific Performance 

where the party has faithfully perform2d the conditions of the 

contract.· Ther~ is absolutely no act that ths appellant could 

have done to cxp:.:Jdit.e the performance of t.hs. con·tract. The 

respondent P having adopt..:ed the contract: u ·th . .:; ball was in his coun: 

·to effect the compls·tion of the com:.rac·:.:. This he refused to do. 

In such circumstances the appellant ls en-titled to Specific 

Performanceo 

In Parker v. Taswell 2 DE G & J 559 at 571 Lord Chelmsford 

L.C. said: 

"It must be borne in mirld that this agree­
ment has been partly executed by possession 
having been ~aken under itu and there ar~ 
many au-thorities to show chat:. in such a 
case the Court will strain its power to 
enforce a complete perforraancc." 

I am of the view that these words are most appropr.iace ih th•:! 

circhmstancos of -t.:he i:nstant case. 

The respondf~iltg a co-t.enant" was not unaware of the appel-

lant entering int.o possession of lands of uiu.ch he was a tenant 

in common. He raised no objections at any time u ccrt.ainly not 

during the lifetimo of his de.ceased fa t:h<.::r Hub~r-t Leston Thompsonv 

the ot..her tenant in commono Upon the 0"-a"'.:h of his father he 

endorses the cont.rac·t: mad~~ bet\vean n.1.s fa.'cllor and the appellant 

by ~mdeavouring to obtain a registered t.it:le on bohalf of the 

appellant i.n kcepi:nsr ~;i t.h ths terms of ~:he ccntract entered into 

between the .a..pp:z:llant a.nd Hubert Leston Thompsono It .l.S only 

upon the advice of his sister ~chat he decided not to complet:e 

the contract. This Court feels oblig~d ~o give effect to the 

dictum of Lord Chelmsford (supra). 
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For tho reasons adumbrated h.;:.;re:;_n T _,_ vwuld allow the appeal 

ar.d order t:.nal: "ell':) J'udgment of the Com::·'~ i:J.;::;lovl be se·c:. aside and 

decree specific performance of the con~rac~ with costs here and 

bt;::low to the app·::;llant -co be t.axo:::d 1f i'"lCYC. agreed 0 

vVRIGHT ~-J .A~-

i agre<2o 

PA'l'TERSON" Y,_oAo (Ag~)g 

I agreeo 
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