I TEE SUFREFME COURT OF JUDI

O

ATURE CF JAMAICA

SUIT MO. C.L. 384 of 1660

EETWEEN Lindon Lesliie FTlaintiff
AND Barborzs MFunt Defendant

]

{October 1074

In Chambers

Summons to Stay Froceedings
Mxr. Karl Van Cork instructed by K. V. Cork and Company

for Defendant's Applicant.

™

Mr. E. C. L. Farkinson, Jueen's Counsel instructed by
Williams and Williaps for Flaintiff, Respondent.
orr, J.

Cn the 26th July, 1670 the IYaster in Chambers made an

o,

Ordexr committing the defendant to rrison for six weeks in default
of payment of 43,000 being arre:irs <ue under the Zudgment and
52,00 for costs.

On the 28th day of July, 197¢ an Absolute Order in Zanke
rurtcy was ﬁgde against tlie defendannt in the Resicdent Magistrate's
Court for the Farish of Claint Andrui,

On the 18th August, 1¢75 the "2fendant filed this Summons
to stay proceedings and in ;articular the Order to commit on
the groﬁnd that the debt wos rrovable in the Bankrurtcy.

The Summons was heard on the 25Zth August, 1974,

Section 39 of the Bankrurtcy Aot reads as follows:

Section 39 {1) "When a provisional cr an absolute orcder has
been macde against a debtor, no creditor to
whom the debtor is indebted in resypect of
any debt vrovable in Bankruptcy shall have
any remedy against the prorerty or person
of the debtor in rec-ect of such debt,

excert in ranner <escribed by this Act.
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)y  TAll uroceedings to recover any such debt shall,
if not already staved, be stayed uron notice of

givven in mannexr rrescribed,

but the Court may on application by any creditor

ox person Interested, allew any nroceedings

commenced to he continued uron such terms and

cencitions as it 0 inks just.©

(3) "The provieions of t..1s section shall not

affect the rower ol any secured oreditor to
realize or otherwics deal with his security in
the same manner as e would have heen entitled
to realize or deal with the same 17 the section
had not been tassed,™

Vr. Cork submitted that the vrovisions of the section were

mandatory and an automatic stéy of e nroceedings was created

upon due notice of the Order in Jankrurtcy.

Mr. Farkinson subnitted:

(1) That the debt was not rrovnole in Zanhruntcy

(2) Assuming the <ebt ving so - rovable the fezct that the

nikruntcey were commenced subseguent to
the Crcder of the Master could not 2vaeil the Defendant.
The Order of the laster was =z Fositive Crder for a
Contempt of Court and seation 39 of the Zankruntcy
Act was ijrrelevant to the anylication,

-

He cited the cases of James v J: 1062, 2 L, B.R, 465

1)

and Coles v Coles 16506, AJEB.R, 542 in support of his sub-
missions at (1) subpraragrapkh,

In James v James it was held that arrears of maintainance
which were under th:@ control of tle Tourt and entirely at itis
discretion were not vrovable in Rankrurntcy.

Coles v Coles was concerned with ALlimony.

lleither of these cases werce of assistance.

The definition of cebts rrovatle against a Zehtor's Estate
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is provided by section 123
Sub-section (1): .

(;j Demands in tke nature

otherwise than by reas

not be provable undex

Sub-gection (2):

Save as aforesaic, 211

future,
subject at the date of
he may become subdject

(’} previously to

debts provable under a

of this Act.

The debt, the subiect

of sub-section (2), the Juds

certain before the date of

Newman Ex parte EBrooke 127C

I hold that the dext i

Qy) Mr.

Farkinscen relied

certain or contingent, tc wiich

the date

PR

of the Lankrurtcy Act as follows:

‘ y
of vneliguidated damages arising
cn of & contract or promise shall

t % ® 6 s o s 0 @ 0 e roae

a bankru: tcy wetition,
debts and liabilitiecc, »resent or

e debtor is

the provisional order or to which

v reasen of any obliaation incurred

ot

of the or’er, shall be deemed to be

Zankruvrtey petition in Tursuance
of the suviions Falls wiihin the ambit
ment heving been 7iven for an amount

the Crder in Zankruntcy., See Re:

¢ provalla in the Banlrustcy

Hand and Andrews 13C¢2, 2 Ch, 1 and tc a lesser evitont on Re:

Edgecombe 1¢02 Z,K.2. 403,

The Headnote to in Re:

"The remedy against th

Seith node as follows:
c nroperty or nerson of a debtor

rrohibited by section © of the Zankruptcy Act 1223, is in

espect of a det, and intended to enforce payment of that

debt, but the remrmedy
~ Debtor's

the vrohibition

away the jurisdiction of the Tonxt to oxder,

sub-section 7 of the
ment of a defauvltina

order in bankruntcy

It is necessary to set out ihe

&z

Let 106€, is nunishment for

by committal or attachment under the

an offence, Therefore,

contained in tl'e Act of 18382 does not take

et of 1270, the committal or attach-

trustee n-ainst whom a receiving

LI - - o] h
tas been roade.”

~elevant »rovicions of the

09

wnder section 4




Bankruptcy Act 1333, United Yinador,.

dng of » xeceiving order an official

Zection 9 (1) "On
receiver shall be t creby constituted receivex

N | . of the wmrorerty of *he debtor and thereafter,
excert as directed by this Act, no creditor to

whom the debtor is indebted in respect of any

have any

debt wrovabic in banruprtcy shall
femedy against tre rmrorerty or Terson of the
debtor in respect o’ the debt, or shall commence
‘any action or other legal proceedings unless
with the lease of i~ Court and on such term

Q‘\\ .
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nse,

as the Court way dm«

i

(2) But this section slnll not

oy

affect the power of

reditor to realize or otherwise

V]
3
2
6]
()
Q
o
R
o
O.a
0

o deal viith bis secur’ty in the sare mpanner as

| ha would hawve heen entitled to realize or deal

“on had not been rassed.
Section 10(1) "'The Court ray if it is shown to e necessary

- for tre vrotecticn ¢l the estate, at any tine

O f

after the nresentation of a bankruntcy retition,

and tefore a recelivinwm order is mad

the official receiver to be interim receiver of
the wroperty of the Jebtor, cr of any rart
thereof, and direct 'm to take immediate
possessicn thereof ox of any —art thereof,
Section 10 (2) “The CTourt nay at any time after the cresentation
ij of a bankrurtcew retition stay any action, execu-

tion or other legal ~rocess against the property

or rercon of the deblor, and any TZourt in which

an?

proceedings are pend. ng against & deltor may on

I3

rroof that a bankrumtcy wetition hos been
vresented by of against the debtor, either stay
the proceedings oxr allow them to continue on

sucl. terms as it way think just.h
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A comparison, with the local Lot is illuminating.
Section 3¢ (1) of the local Lct is almost identical to
Section ¢ of the United Winagdom fot.
P ,

"L Section 39 (2) reads:

"A11 proceedings to recover any such debt chall, if not

already staved be staved upon notice being ociven in

nanner rrescribed, bLut ithe Toivrt wmay on aprlication by
any creditor oxr person interewted, allow any nroceedings
comrenced to e continued uron such terms and conditions
as it thinks fit." (underlirning mine).
Mr. Farkinson contenced that the Drauvghtsman, had rerely
(:/‘ combined both sections of the United Kingdom Lct in the local
Act,
I am not so rersuaded,
I hold that secticn 39 imposes an automatic stay of the
proceedings upon due notice being ¢o’ven of the order in
Bankruptcy and thereafiexr the Zourt ‘n its discretion may

permit a continuation cof the nroceadings,

e The provisions of the United ' nadorm Rankrurtey Act are

-
clearly discretionary, In the circiristances the cases cited are
not relevant to the wTresert arplication by the debtox,

There will, therefore, he a st2y of the rroceedings herein

rending the adjudicaticn of the TFetlon in Rankruptcy.

There will be no orxder as to Cocots.
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