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PLATTERSON, J.

The plaintiff seeks to¢ recover damages against
the defencants jointly and severally for personal injuries,
damage to property and conseguentizl loss suffered as a
result of an accident in the vicinity cf the junction cf
Oxford Road and Half-Way-Tree Foad when the plaintifffs
motor car collided with a aound of carth placed on the
roacway by the first dofendants.
The plaintiff’s claim is based in negligence and/or nuisance,
and he allegés that at abcout 6:00 p.m. on the i%th Cctcher,
1584, the first defendants, acting as the servant and/or
agent f the second defendants, negligently caused a moundk
E dark earth to Le left QnNzﬂéméaidwgpadway without any
warning signs or warning lichts, and thﬁé‘Cau§ed 2 nuisance.
It was lighting up time, and the plaintifif, whéywas lawfully
¢riving his moctor car aicng ffelf-wWay-Tree Read intending

te turn unto the slip road leading to Oxford Road, did mot see
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the mound of earth until he bhad actunlly ccollided with
it. His motor car was damaged and he sustained personal
injuries tc his neck, commonly known as o "whip lash®.
The first Jdefeniants deny any act of negligence
ancd/cxr nuisance. while adaitting that they had placcd
the mound of earth on the roadway as z barrier to praevent
moteriste from driving their vehicles intc an open manhcle
that they were lawfully constrxructing, they contend that
"each evening prior to twilight twe f£lashing signals were
erected on top the wound to warn motorists of the cohstruc~
tirn site zhead™, and further, "& warning sign which read
ih pold print "OPEN TRENCI: AHEADY was erected at the
material time 35 feet north ~f the mound aforesaid®.
They aver that the ccllisicn was caused s~lely or alterna-
tively contritvuted to by the negligence of the plaintiff.
The second defendants, in their defence deny that
the first defendants were their scrvant cr agent and
say that at all material times, the first defendants
wers incepoendent contractors engaged to carry cut work,
the nature ¢f which was not inherently Cangerous and
in wiich the first defendants were well kncwn experts.
Thaey 2lsc deny negligence and say that if the plaintiff
suffered injurics and less, they were cccasicned in
whoie ¢r in part Ly the negligence of the plaintiff.
However, Mr. Vassel admits that it the first defendants
are adijuwlged negligent in the circumstances of this case,
the sceound defendants would be liable primarily, the
woxrk beding of & hazardous nature. The second defendants
thercefore claim to e indamnified by the first defendants,

should the plaintiff's clzim succeed. The first defendants
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did nct resist the claim.

On the issue f liability, the plaintiff’s evidence
is that at about 6:00 p.m. cn the 19th Ceotcher, 1984, he
was driving his chevrolet motor car in 2 scutherly directicn
along Hali-Way-Tree foa. in the parish of St. anirew.

It hae ralne! heavily 211 afterncon, anc i1t was still
adrizzling slightly. The roazd surface was wet and. it was
very cloudy =nd overcast and "wery dark®. His car's
headlamps were Durning on the low heam and the headlamps
cf other vehicles using the said road were @11 burning,

He intended to turn in the slip rocad leading from
galf-Way-Tree Road to Oxford Roead. Half-Way-Trec kead
carries twe lanes of traffic going south, and he was
travelling ai about 15 - 20 m.p.bk. in the cuter jeft

lanc ur: to a distance of about one chain frowm the entrance
to the sliyp road, and then he shifted to the inner left
lane unimpedod. While in the ouater left lane, vehicles
wers ahead of him, lat when he went ints the inner left
lenc, n»o vehicle, was ahoad then. Ls he travelled scuth
cn Helf-Way-tree koad, he 4id not see any sign or lights
cn that secticn ¢f the road. Just as he got to the
entronce of the slip rond, his car "ran intc scmething®
that he did net know what it was then, He was jerked
forwvaerd anc fell ta the floor of the car clow the steering.
On alichting from tie car, he realised that it was in 2
wound of earth, abcut 4 fect high., This mound of earth
had a "siatish colcur® about the same cclour ¢f the rcead
suriace. The car stueck in the earth which was wet from
the rainfall. At that tiwe he Jdid not see any workmen

in the vicinity of the mound of carth. Mo fonce or flags



Or warning signals were cn cr in the vicinity of the
meund then; no detour sigr or any distinguishing mark to
alert users of the road ¢f the hazard.

A police vehicle came Ly, and the plaintiff says
he stopped it. The pclice tried unsuccessfully tC¢ remove
the car from the mound, and it was not until sometime
after that ancther vehicle arrived and successfully
removed and  towed it away. The mouné ¢f earth extencded
acri*ss the entire "mcath" of the slip rcad, bheing hicgher
in the middle than at the ends.

The plaintiff says that hefore he left the scenc
to seek medical atteaticon he saw a man putting lights
on the mound and in other areas where it would show that
work was Leing done. He spoke with that man, but was

»

atmseC by him. He had used Half-Way—~Tree Ro:
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d gring
scuth on the 17th and 18th Octoher, hut he could not
recall using Cxford Read on those days, nor could he

recall seeing any cobstructicn in the left lane <n those

The plaintiff denies that the mound of carth was
in the left lane on Ralf-Way-Tree koad and not at the
entrance to the slip rocad. He further denies that the
material time was about 5:4¢ p.m. and that there was no
need for licht. He says theroe was street light on a pole
in the vicinity «f thce mound . hut the light was very
high an bright.

Corpoeral Gifford williams says that at about
6:1% pom. be was Jdriving 2 policce vehicle along Half-Way-Tree
Heoad going towards Cross Roads, when on reaching "the

mouth ¢f the intersection® of the slip read leacing to
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Oxzfrc: Road from Half-Way-Tree Road, he chserved the
plaintiff's car on a2 weund of sand that was blocking

the entrance t the slip road. He says that the road
was wet and it wes raining and dark. his vehicle and
sthers wn the road had headlamps burning. He spoke to
the plaintiff ansl tried without success to pull the
plaintitf’s car from the mound «f sand, He saw that
constructicon work was in progress, and he saw persons
utting ﬁp lights in front ©f the mound of sand “"towards
the New Kingston direction®™ abaut 4 - 5 minutes after

he wﬁs ~n the scene. He says the mound of sand had the
same cclour as the road surface. He had heen travelling
in the cextreme left hand lane for abwut 5 - 6 chains
Fefore coming upon the plaintiff’s car, and he Jdid not
see any signs t warn hir «f the construction work cr cf
the Zlockage of the slip road cntronce.

The first defendants called twe witnesses.

H
=
it

first being its managing director, Barrington Delano
Richards, = civil engincor. His evidence is that at

the relevant time constructicn work was in progress in

the extremc left iane of ali-Way-Tree Hoad in the vicinity

of the slip road leading te Oxford Read. The first
defenciants had entered intc & contract with the second
defendants to construet o manhole, and the work hed
commencac on foeonday the 15th Octoter, 1584, [ive days
before the accident cecurred. That morning & warning

sign was put in place 75° to &0 north of the excavaticon

]

along Half-¥ov-Pree Foad, =nd a mwund of earth was used
A,

to form o bharrier acress the left hand lane about 567

nurth ©f the work area. Safety measures were put in
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place so that traffic could flow properly. The sign on Half-
Way-Tree Roarl was approximately 18" x 18", placed on a wooden
stand, the total heicht being about 37 6% from the ground

with the words "CPEN TRENCH AHEAD™ pazinted in red letters
on & white beckground,and it was ploced 30° -~ 35% north
of the mound., He says he visited the site on a :aily
basis and he was satisfied that the safuty rrecauvtions
were in place. %he sign was always there in the left
ilane 7' to ' irom the curd wall, EHe says that "os an

engineering watter, proper harriers and warning lights

fur nights and flagmen Ly day, provided they are aslequately
rlaced, would ke sufficient to secure the safety ¢f the
rutlic. The estabhlishment of earth barriers and wocden
Larriers are usual steps taken to secure the safety of

the puiiic when work of the nature “escriled is taking
pilace on z road." The sign wes a movezble cne and it
was the only warning before the mound of earth in the
lefit lane from Lalf-Way-YPree. He says he considers a
moun of earth across a roadway as hazardous to motorists
if not 1it at nights, and that it would pose some hazard
in <Jaytime when it is raining and cvercast. He provided
lemps o be put up at nijhts because ¢f the hazerd, hut
if the lamps were not lit, it wculd be more hazardous.

He admits that any work Deling done . on Half-Way-Tree

hoad wowld pose a risk to traffic.

The other witness John Gibbs, says that he was
the supervisor employed Ly the first defendants to carry
mut  the work on the site. He supports the evidence cf
the cther witnoss for the first Jdefendants, as to tho
placemoent ©of the portable sign.and the mound <f earth.
fie says it was his responsilility to see that all safety

m asures were in place. He wies on site caily from €:00 a.m.



to 5:00 p.m. oY later at times, and that was so on the

19th October. On that day, he and the watchman dr. Lovelace,

left Hali~Way-Trec Rcad at abwout 5:15 p.m. ane went to
thw site sned ~n Carlitcn Avenue to prepare and. collect
the lamps which were to be placed as warning lights.
It was not Jdrizzling nor wes it raining or overcast then;
it was a bright afterncon with the sun yoing down., Xt had
rained carlier in the day tetween 12 nocn and 1:15 pam.
They returned to the site at al.out 5245 pom., only to
see¢ the plaintitf’s motor car on the mound f earth.
Be says Lo asked the plaintiff what he was dcing on the
wount! of carth and the (daintiff in turn asked who was
the contractor and said he was going to sue.
The witness continueds-
“I pointed cut to him the sign 357 away froum the
mcund and that the vehicles that were passing did not
haove perk lamps or headlamps. That implied that it was
not dark - no fturther convorsation.® Bhen cross-examined,
he says that he had a heeted crgument with the plaintiff
fcr aboeut 4 - 5 minvtes and then he put the lamps in place
and lefe.
The witress admits that in Uetober, it is gotting
cark py 6:€0 pom., fut says that when he returned with
the lamps it was not cark nor was it getting dark. He left
the site about 6:15 pom. and it was getting cdark then.
e Jdid mot see a policeman assisting the plaintiff to get
the car off the mcund. Ee says the sign was placed almost
in the middle of the left lane and he saw it there after
seeing the car «n the mound, some 20 feet from the car.
The seccond Cefendants called a cunsuliting civil

engineer wha was actively engaged in the planning and the



implementation of the work on Half-Way-Tree Road. He says

that he visited the site from time to time to inspect the
work and to ensare that the contractor was conforming tc
the terws of the contract, including the safety procedures.
He says thore was 2 moung of earth soee 70° nortii cf the
manhcle end extencing 12°' across the roed from the eastern
curi of Holi-Way-Tree fcad to Llock the left hand lane to
vehicles which were ¢ning south “oandl may have missed the
warning sism 20" - 307 aorth of the mound®. %Yhe mound

¢id not biock cff the slip road from side to side - traffic

was able t0 use the slipy road, However, beczuse the width

of the excavation tock up the inner loft lane of Half-¥Way-Tree

Read, which would bhe the lane that wvehicles intending to
go along the slip road would use, it meant that in order
tc gut on the sliy road, one would have to turn from the
cuter lane excreising cauticn and driving slowly. There
was no barrier between the sign and the mound i earth.
He <¢ic ncet know about the accident when it happened.

A live issue in this case is where the mounc actually
was., Wag it DLlocking off the slip xoad as the plaintiff
said ~r was it on the Half-Way-Tree Road bhlocking the
extreme loft lane, as the defendants contend? It is fair
to say that the plaintiff's case is that the mound Dlocked
the "mouth" of the slip road., By this I understand the
Plaintiff to e saying that the entrance to the sliyp rcad
was locked Gff to traffic. That was the impressicn that
he got when he ran into the meound, Decause he had enter.d
the extreme loft lane with the intention of using the slip
read o get onto Gxford kead. The second Gefendants have
made  the picture quite clear to me. Ordinarily, to get

to the slip rcad, potorist travelling scuth on #@alf-#¥ay-Tree



Buad would use the extroeme left lane, and g0 the mound was
placed in that ieft lane at & peint which I ' .consider

to ¢ the approach to the slip road. It successiully
Hiorked the path f vehicles travelling in the extreme
left lane frcwm entering the sliy rcad. However ~ne could
get into the slip road, by asing the cuter left lane and
thorn turning acress a vebkh south of the excavaticn which
hao hwen rrepered across the scuthern island tr acecmmodate
traffic. The "entrance" or ®acuth® or "approach" to the
ziip road is not well defined and it is difficult to say
where the slip rosdd coammences ¢n its northern side along
Half--Way-Tree foad. The witness for the second
cefendante says the approach te the sliy read commenced
north of the wmanhtvle, Conseguently, I do not find that
there is any appreciable difference hetween the evidoence
£ the plaintiff and thet of the Jdefendants on this issue.
FMr. Vassel svbmits that this issue is important to the
guestion of the boarden of proct.  He says that if the
Coart finds ayainst the plaintiif on this guestion of
whexr: the carth was anl s0 where the accident happened,
then the Court woul? e in such doult on the substantive
issuc as to iiability, that it cught o say that the

Slaintiff has faillod to discharge his burden of proof.

He referre! to the casoe of Rhe Shipping Company S.A.

munds and hncther - The Popi M "[1965] 2 ALl ER 712,

but I <o oot firnd thot case helpful having regarc to my
findings of fect. The plnintiff has dischargoed the
burien <f proct laced o him Ly showing cn a2 halance

of probaidlities, that thoe accident cceccurred as a result

of the hazard created by the first Jefendiant in placing



the moand <f earth on the public rcadway. In my judg-
ment, it is ¢f no great moment whether the mound of
earth was totally in the left lane of Palf-Way~Tree Road
as the second defendants contend or at the "meuth® of

the slip road leadine off hulf-Way-Trec Road into Oxford
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the plaintiff says. It is not an issue that

goes to the root ¢f the plaintiff'e case, and in my view,
it does not affect the plaintif€’s borden of vrocf on

the subistantive issue of liability.

The plaintiff is not contending that the Jefendants

are in contraventicn ~f any statute Or coce in carrying

out the works on the roadway. What the plaintiff is
sayince and what 7 find to e proved is that by placing
the mound of earth in the roanway, the defendasnts creater!
a dangerous obstruction on the public roadway 2and so
they were under & dJduty to teke such steps as would give
the users «f thce roadway reasonable ana adegquate warning
~f the cbstruction, so long as it remained there.
They must tako reascnable care to prevent danger to the
public from the hazara created by them, The duty to
take such reasonalle care may be discharged by placing
warning signs thet are clearly vigsible a2t & reascnable
cgistance from the obstruction, and such signs should
include danger lichts Juring the houvrs Of darkness which
are adequate in the circumstances. The chstructicn itself
shculd e clearly identified vuring the hovrs of darkness
by adeguate lights.

I find as a fact that the accident ceccurred in
the manner stated by the plaintiff. In particular, X
fin¢ that at the material time there wos ne warning sign

rlaced in the roadway, as the defendants contend. I zlso
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find that it was ligihting up time, and that nc lichts
were placed on the pound of carth., I accept the evidence
that the cclour of the earth wes similzy to the caloux
of the roacwey, and for that reascn, it was ditficult

for a meterist to see it in the dark. It seewms to ms
that in the nerticuviar circumstances of this case, a
prudent countractor would have taken steps to place such
sicns and/or railings with adequate lights, as would
have been sufficient tc funnel traffic ¢oing scuth along

Ealf

ay-Pree Road frowm the extrome left Inne intoe the
(“\ cuter left lane, commencing some reasonable  distance
]

i before coming to the mound ¢f earth and continuing beyoné
the mound anc the excavation., The uncontroverted evidence
is that thke rcead was wide encuch to accommodate twoe lanes
¥ trafiic going scath an’ ancther twoe lanes going north.

The plaintiff’s claim is in Yneqgligence and/ox
nuisance"”, an' perbaps it is lLost that the difforences
Letween cases of necligence and cases of nuisancs: le

¢ icdentifiec. In dag.is v, Londcn County Council [1S50]

1 83% BR 727, it was poiuted cuts
"{1) that negligence is uct necessarily an

2lucent in nuisance, and

-
A
“a

thai, where the nuisance in respect of
which = private terson sues is 2 ‘public
nuisance®, he has no perscnal right of
acticn uniless he can prove special Jdamage
<g) reyors that suifered by o ther wombers
of the public.”
In #infield’s textlcok on the Law of Tort, nuisance
is Jefined as "the unlawiul intcrforence with 2 person’'s

use or enjoyment of land, or sowme right ¢ver or in connecticn
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with it." It scoms to me that when a person chstructs
fherhighway {c.g. by placiny a meound of earth cn it) he
must e aware or ought to forsec that it is likely to
criate fdanger to persons using the hichway. %Whot he
creates is a rublic nuvisance. Where Jamage is caused
to @ private persom, as 2 reswelt of such an obstruction,
then, the injuraed party woy maintain an acticn in huisance,
as distinct from any acticon that he may have in negiilgence.
In the instant cose, Y find as @ fact tust the
first~named Jefencants created a very dengercus chstructicn
iy placing the mound of earth on the roadway og they did,

¥

without madntaining proper warning signs and acequate
lighting at & time when it was Jark, taking into zccount
the similarity in coclour ~f the mound ©f earth and the
roacdway. oSuch a dangerous cbstructicon constituted a
mauizance on the bhighway. Tho defendants were under a
cuty to ensure that adecuate warning of the Jdangercus
cbstruction was at all times kept in ploce, and it was
foresvable that if they failed sc te do, it was likely
to cause sericus damagoe to users of the roadways . Their
failure in this vegard will render thaem lialle in negligence.
The pleintiff’s evidence is that he did not see
any warning sign that night, and ¥ accept his evidence.
I finu that the warning sign which the first defenlants
say was placec in the rcadway at the time the chstructicn
was croated, was not in place at the reloevant time.
This is borne out by the ovidence of the policeman whe
savs he travelled in the extreme loft lane for somo
sistance hefore coming to the mound and he aid not see
anvy warning sign. I accept the evidencs that the warnisg

sizn had been criginally placed at the point whero the
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firet defencants say it was. However, in my ‘judgment, the
first defendants were under a legal duty to maintain
the warning sign in such 2 position that it could be
readily scen by users of the roelway, and thet they
had failed to o so. kr., kichards, the First defendants!
manag ing director, says that he saw thé warning zicgn in
slace when he visiteo the zite on the morninc of the
15th Cctober, andl thet he provided warning lamps for use
at nights, but laere iz no evi-:2nce toe show that any
inspectivn wes dorne during the course of the day to
cnsure that the warning sign, which was a moveable cne,
remained in place. I do not accept John Gilis as a
witness of truth and I redoct his evidence that at the
time <f the accidont it was still caylight, and that he
vointed cat the warning sign to the plaintiff and alsc
that vehicles wexe travelling along without any kine of
lLigbt Dhurning.

Mr. Piper referrcd b the case of Wills w. T.F.

intractors) Limited [1572] RIR 36L. In that

cape, o Jullders skip bad been depogited by the defendants
close to the kerld on a dialy 1it roedway. The plaintiff
wis riding 2 moped during the hours of darkness not
locking where b wns qeing and he coliided with the
skip. e xought an action in negligence end in nuisance.
Forboes 3., sitting in the Queen’s Bench Divisicn of
the Eigh Court in England concluded that:z«

"rat it in negligence oy put

it in nuisance the sole causae

of this accident was the failure

oY Lue ;lalnth4 to lrrk whera

he was colng, * o
ar® Furthey in his judgment he continued:--

"Soothat, if it is put in negligence,

|54

o 18

I & not thing thet the placing
of the skip with proper lighting
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{and I am not satisfied that

it was not properly lit at the
time) would be negligent, and
thus the plaintiff would fail

R

op. that. But even if it had

heen neglicent, the degree of

the plaintiff's contrilbatory

necligence woeuld e so high as

te relieve the defendants from

lialxility. #As for nuisance, in

wy view, though the existence

cf the skip was a nuisance, it

could nct be said to be the

actual cause of the accicdent.

The actual cause of the accident

was the fact thot the plaintiff

25 not looking where he was going. ™

Although the laintiff in the instant case says

that he ¢id not see the meound of earth before colliding
with it; the facts arc casily distinguishakle from the
Wills case cited by Mr. Piper. I find that the accident
tock place in the bours of darkness, that there was no
warnince sign displayed, and that the mcund of earth was
unlit and difficult to be seen against the background
E the road surface. I am ¢f the view that those
conditions contributed in some way to the plaintiff’s
failure to see the mound of earth beforce colliding with
it. Bevertheless, having regard to his evidence that
there was @ street light burning beyond the mound, that
other vehicles travelling in both directicns had on
lights and that his vebhicle alsc had on its light in &
dipped positicn, I would have exipected the plaintiff
to have secen the mound of earth before collicing with
it. He may not hove been able to aveid the collision,
having regard o the wenther conditions,; but had he seen
it, he could have braked and thus lessened the impact
and. demage., For this resscn I find that he was not

keeping a proper lockout, Fut that in my view, is not

fatal tc his claim in nuisance or in neqgligence. It is



trite law that in & claim for damages based on

negligence as -well as jip nuisance, the defendant may

set up and rely om & defence of contributory negligence,
and in this cas< the defondants have so pleaded.

Taking into acccunt all the existing circumstances that
cvening as I have already cutlined, I find that although
the existence ¢f the nuisance and the negligence of

the first + defendants caused the accident, the
plaintiff is nevertheless not blameless, in that he
failed to keep a progper lookcut. I accordingly apportion
the blamewurthiness of the plaintiff to ke 30%, and I
ccnsider it just and equitable that any amcunt of <amages
Aawarded him should De reduced accordingly.

I come now to the guestion f special damages.

The [laintiff’s motor car, 2 1%72 model Chevy Nova,
suffered danmsye to its front and back as a result cof

the collisicn with the mound of earth and then efforts to
rimove it therefromi. The estimated costs of repairs,
prepared by Burlington Car Body Limited, is §4,181.00.
This is proved by the plaintiff, and I will allow it.

The next item of sjpecial dameges claimed: by the
plaintifi is for "transportation costs for hireage cf
car and driver Z27th Octocber, 1984 tc 36th Bovember, 15064
- five wecks @ fE0U per week - §4,000.CC",

The pleintiff used his moctor car for transporta-
ticn to and from work and for sceial purpeses. The repairs
tc the car tcok abtout five weeks, and the plaintiff
hired a car and a driver for five weeks ot 2 cost of

$LUT.C0 per week. This is kborne cut Ly the evidence
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wE Crrett Hert whoe mede the cvar and driver available
for the use f the nlaintiff from the 26th Cctcober.

I accept the evidence and. allow the amcount claimed,

P PV
1.'}’4 ? Uty » :_‘}

After the accident and up to the 26th Octcber,
the plaintiff says he travelled by taxi to cet to the
dector and to work at a cost of $80.00 and I will allow
this ameount. He says he paid the hospital bill of $125
and & fturther $76.0C for medicaticon on the night «f the
accident. Thereafter he visited Dr. Dundas and paid

Fokerd Fa¥a

$520 for medical cxpenses, $£75.00 fcr medicual report,

$155 for Xray, and $80 for o cervical collar, and I will
allow those amcunts., 3¢ far, the special damagesvamcunt

e $%,2%2.70, which amrount the defendants have not contested.

The wnext item <f special Jdamages claimed is for
"Loss of earnings 3 vears £ months at $i3&,@0$0ﬁ0 Ier
annam ~ $475,0.0%; it relates to the pericl ¥ovember,
Ju5.  This claim is contested. It Jdid
not forw a part ¢f the oxiginal jleadings, fut was
aceed as item "1X" to the particulars of spuecial damages
as an aneniment on the 12th June;, 1928%.

The pleintiffis evidence is thet nhe sustainced
injuries to his neck which nec essitated medicution and
the fitting of a cervical collar on the 20th October.

He wore the cervical collar for 3 months. He was
suifering froum 2 compressicn fracture «f the fifth
cerviceal vertaibra.

The report of Dr, Dundcdas which is dnted January

-

L, 1%8%, rends as followsee
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"I saw this patient initially on the 1%th CGetober,

1584. #He had been invcolved in a road traffic
accident ¢n the 1%9th Cctobor 1984, and suboe-
guently develored pain in his neck. He nnéd
ne neurclogical deficit in terms of symtom—
atclcgy, and his physical examination
revealed spasm in the neck, with restrictiocon
<f movement: byt no neurcvascular deficit.
¥—-kays indicatesd that he had a werge fracture
cf his cervical vertebra {5th). He was put
in ¢ cervicnal collar with a chin piece, in
crder to a2lleviate hids symtoms. Analgestics
were olso prescribed. Lhfter about seven
weeks, he was taken out of his collar,

and a tewmporary fcew collar was then appliod.

iils symtoms have improved consicerakbly.

This type of fracture is often asscciatec
with sub'sequent docenerative disease in the
cervical spine. This may be assceiate:d!
with pain, and neurclogical problems subse-

quentiy.”

The: latest mecdical report ¢n the plaintiff

is dated 24th April, 19389, and it reads as follow:

"I last reported on this gentleman in 1985,
January. He came bkack to sec me in the
latter part <f 1%65, in February cf 1987,
and  again in April of 1%8%. During this
time he has been having recurrent cpiscdes
vf paln in the neck with restriction of

movenent and discomfcrxt in the upper limbs.

4t my last review on the 24th April, he was
complaining of a severe pain in neck with
marked restricticn of cervical movements.
He had difficulty locking behind to roverse
his car. He has Leen continning the use of

home traction.
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Examination rovealed a marked restriction

v cervical rotation, virtually 9 extensicn
and mild zestriction of forward flexion,
Lateral flexicn was alsc markealy restrictod.
In the perivhery he had normal reflexes

and power and the neurological sensitivity

which wos dotected in 1507 was not evident

H--kays indicate that he bhad old disc degenera-
ticn bLetween C%/CE with narrowing of the foraminae.

Using the

crican Modical Assciation Guides

foxr the evoluaticn of permanent impairmaent,

this amcunts to 12 percent of the whole man.®

The nlaintiitf contends that at the time «f the
acoident hw suffered superficizl bruises to his left
kneo, and that the pain he suffered in the nock increased
with the passace oif time. Do conld nct move his sxm
casily., He went to work on the 20 Qetobor, and attempted

te work, Tut he could not and s he returned i

He was then the Mapaging Director of L. Keith Levy
Limited, trading as a.K. apprliance, o business hie hnd
establisted ans wilt since 1971. His business involved
the sale of all scorts of sppliances., ‘There were three
other employees, and after the accident, he employed
suEecns in 2 managevial rosition.  He would nevertheless
sty in to sce what was goins on.  LAfter the 5 week

he said he was still unable to go to work full

time. He would go for "half dey - two hours and then
o home®™,  He says he found that when he sat or stayed

in ¢pe peosition for toe long, his neck would commence

aching. e could not lift anything or do anythking stranecus.
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Fur scmetime pefore the accideat, his business
had net been "coing well®, apd so the plaintiff decided
to sell cut anc migrate tc Florida, U.8.4., "in pursuit
ot a Dhetter standard of living.” The business was sold
in June, 1SU5 and! the plaintifft went to Florxida, U.S.A.
at the bedcinring of Auwrust theat some year. EHe gained
employment. as 2 salesman with Xaufmen and Roberts, a
chain <f stores that retailed appliances. It is interesting
tc note the cuties of the plaintiff whilst he was so
employved. fHe had  to sweepn thoe floor, dust <off merchandise,
unload trailer trucks of goods, pack goeods in the ware-
house, in additicon te selling fhind the ccunter. His
working hours weve 10:00 a.m. to 6:0C p.m., hut cccasion-
ally he bac to woxrk to 9:30 p.m. He was paid on a
"Commission basis™, but if in any fortaicht pericd, his
commission fell below F280.00, then he would be paid
that emcunt which wns the minimum wage for that perioed.
He commenced working with XKaufman & Roberts the very
menth that he went 0 Florida, and as o side-line, he
made deliveries ©n behzlf cf persons whi purchased goods
at the store he worked, Those deliveries were madce out
of working hours; in the mornings, at lunch time and
after work in the evenings, with the use of a staticon
waggon. The things delivered were usually weighty items
that the custumers could not transport, e.g., televisicn
setg, alr conditiocners and any cother aprliance that
could fit in a station waggon. %
The ulaintiff continued in the employment of
Kautinzn & Ioberts up to the 5th Bovember, 1%U5. He says

he coula still menage the sales, but nct the lifting
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of the neavy items. His neck had started “to give
vroklems zjain®, and it affected his hends more sco.
He was forced to seek nmedical ottenticon, ahd after that
he was net able to continue working on the job in the
0.5.5. "he dcctor gave nim certain acdvice, which affected
him in what be ¢id +n the jol market thercafter. He was
unable to find any suitable employment. He said "at my
age, it is difficult to find work in Florida.® He is now
54 years old. The plaintiff remcined in Florida uap
to Februvary 15¢7 an then returned home. He has not
scucht enplovment in Jamaica since his returna: except
that he assists "in locking zmfter ex-servicemen frow
Cuarphy Place."™ EHe is not paild a salary, but he enjoys
certain pravileges such as meanls and the use <f 2 motor
car. He says he is not 20le to work at a full-time job.
¥e cannct continue to work for a full day without resting,
his acck gives him problens if he does. The movement
~£ his neck is restricted and it hurts. It aifects
his <riving when ho has to reverse and cm & long journey
hie has to use the cervical collar or his neck would
hurt terxribly. The rain he says worsens with his age.
He is still on medication.

The defendante pointed cut that the claim for

x.

rast loss of

enrnings relates to the pericd commencing
Wovember, 1585, after the plaintiff ceased working in
Florida. ‘fhe writ and statement of claim were f£filed
in Pebruary, 1905, and it was not until 12th June, 1589
that the statemcnt of claim was amended to include

this particuler heading of loss of earnings for 3 years

and § mcnths, that is from doverber, 1555 to June, 1985,
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It is true tc say that the plaintiff 4di- not meke
a claiw {or less of earnings at the time when the state-
ment of claim was filed. owever, the evidence establiishes
that a2t that time, the plaintiff was still managing
his business, zithough he wes not able to be there for
each entire day. Ahs already stated his husiness was on
the decline, and it may well Le that any losg of earnings
suffered cver that pericé cculd be atdrilmtced if nct
wh:1ly then in part to the doecline in Dusinese rather
than tc his injury. When the business eventually folded,
the plaintiff micrated toe Florida and sought employment
of a nature that was much mcre strenucus than what he
had been accustumed to. It may well have been that in
his new environg he was unakle o cbtained employment
similar tc what he enjoyed in Jamaica, but what is cartain
is that the irnjury he suffered had neothing to do with
his choice of job in Florida. Having regard to his aga,
I am ¢t the view that he took the kinﬂ.of job» that was
availlable to him. Buat the job of 2 salesman in Florica

involves more than it dees in Jamaica, and is . f a much

more strencous nature. As he said, at his age it is

cdifficult tc find work in Florida. 7That being the case,
can it really be said that his injury was the cause of

or contributed to his loss of ecarnings? I do net find

that the injury to the neck in any way curtailed the
plaintiff's ability to work - the evidence dces not support
such & finding. The iepjury did not atfect him in his

job as & salesman simpliciter. I 4o pot £ind that the

neck injury was the direct or proximate cause why the

slaintiff gave up his job in Florida. I find that he
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had taken unto himself 2 j~b that he was quite unaccustomed
to Jde, and which proved to be more than he cculd manage
at his age, and that is the true reason for his leaving
the job at Kasfman & koberts.

The claim for pest loss of earnings runs from
the time the vlaintiff Jleft his job, and I will examine
his physical condition from that time. The plaintiff's
evidence is that at that time his neck had started to
give prceilens again and it affected his hands wmcre sc.
He could not continue working for a2 complete day without
resting, for then his neck hurts and his movements were
restricted. The comsultant orthopaedic surgecn who
examine? the plaintiif on the 24th January, 1%cS5 dees
not rsapport the plaintifit's evidence. He expressed
the view that tiwe fracture that the plaintiff suffered
“is coften asscciated with subseguent decenerative disvase
in the cervical spine. This may ke asscciated with
wain, and neurclogical problems subsequently.” T did
not have the benefit ~f the surgeon's viva voce evidence
t explain the views exjpressed by him, and there was
no evidence of the Jdevelopment «f any neurclogical
contiticn. However, in the report dated 24th dpril, 19€9,
the surgeon says that Ythe reurclogical sensitivity which
was Cetectel in 1987 was not evident.¥ There is ac
evidence that the injury renvered the plaintiff unable
te work. Tohe plaintifi’s inabhility to find work in
Ploride after leaving Rouiman & Reberts seems to have
stewncd from his age and not to his physical condition

due to the injury. The plaintiff admitted under crous—



23 ..

examinaticn that he tried to get employment in Fiorida
right up to the time that he returned to Jemaica in
February, 1%%37, Lut was unsuccegsful. He applied, in
most instances, for an appliances salesman  job.  His
hands were swollen at the time he left the job at

Kaufman & Roberts » but with treatment, they "went down"
in about six weeks. The plaintiff's evidence in this
regarc clearly establishes thzt his neck injury would

not have prevented him {rom working, if work was available.
Cn his return to Jamaica, the plaintiff did not secek
gainful cmployment, nor did he resume doing busingss

of any kind. Ileé says he had developed a2 wide experience
of business, having worked with N.2:. Taylor Limited

as Manager in o haberdashery store, then as salesman

for Wills Battery Company, an appliances company, and
finally, in his cwn arj:liances business since 1571,
Nevertheloess, all he hes done since his return to Jamaica
is to assist in looking after ex-servicemen from Curphy
Place, a 3ol that dees not carry o salary.

The defendants bhave submitted that the evidence
cleazrly shows thot the plaintiff has feiled to take
mitigating steps which he ouwght reascnat:ly to have teoken
in the circumstances. They argue that there is no
evidence, medicel or otherwise which supports the
plaintifi*s claim Lased on his inability tc work.

The plaintiff bas not scught emplouyment that would not
invelve lifting of weiyhts or frequent movements of

his neck. In the e¢vent, they ask that no award e made
in respect of the plaintiff's claim for loss of earnings

It seoms ©c me that thoe cnvs is on the plaintiff

Lo prove that his loss of carnings was a direct or
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proximate result of the wrong done tc him Ly the
Gefendants if hwe is 0 recovor this item of his claim,

and that he hes failed s to do. I am saticfied on

4}

2 balance of protabilities; that the injury to his
neck has not prevented the plaintiff from obtaining
employvisent or from engaging in some form of amploviment,
Le it his own busincss or otherwise. Conseqguently,

the plaintiff is not entitled to any dameges for loss
of earnings as claimed, cr for future loss.

I come now to the general damages. I have
referred to the medical evidence cearxlicr, and I accept
the evidence that the plaintiff has sufiered pain in
the neck over the years as a direct result of the
injury. He suffers from a marked restriction cof cervical
rotaticn, His permanent impalrment amcunts te 12 percent
of the whole man - complete relief from bis pain nnd
suffering secms guite rewmcte and he will proebably
sutfer for the rest of his life. The plaintiffis
uncontroverted evidence is that he was the captain
cf the Jamaica Darts Teqsm ot the time of the accident.
fie said he plaved derts then, Lut anperently not now
due to hig injury. e cannct now drive long distances

uniess he wears the cervical ccllar which relieves

the pain he would suffer ctherwise. This would undoubted-

ly crecte scme amount of discomfort. He is net able
to reverse his car yroperly, because of the restric-
ticor in wmovement c¢f his neck. Mr. Vassel concodes

that with 12% permanent Jdischilicy, the plaintiff

A

may ke handicarped in the labour market, and that he

ought te be compensated for such handicap. I have
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taken into acccunt the awards made in cases of 2
similar nature tc which I was referred. Alil things
consicered, I will awaerd the global suam of 110,000,008

for pain and suffering ond loss of cmenities.

The seccnd Jefendants claim to be indemnified
by the first defendants agoinst the plaintiif’s claim,
il same 1s made cot, 2and the costs of this action,
and the first defendants have not resisted that cleim.
The Court is of the view that hoth defendants are
primarily liable to the plaintiff in the circumstances
of this casc, and will grant the indemnity claimed by
the secind defendants.

Lecordéingly, there will be judgment for the
Plaintiff against both defendants in the sum of $110,000.C0
general damages with interest thereon at 3% per annum
(from the date <f the service of the writ) until today,
and $9,292.00 special damasges with intercst thercon
at 3% per eannum from the 19th Octoler, 1984 until today.
Such damages awarded to De reduced Ly 30%. There will
e Costs tc the plaintifi tc be agreed or taxed.

Ccurt <rders tinat the first defendants indemnifyr the
second defendants against the Jdamages and costs awarded

the plaintiyxf herein.



