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This is an appeal from the judgment of the Constitutional Court dismissing an action

brought by the appellant under Section 25 of the Constitution - alleging that his rights under

Sections 13, 14, 17 and 24 of the said Constitution have been, are being/or are likely to be

contra_vened by the issue of a death warrant by the Governor General which warrant was read to

the plaintiff on the 27" August, 1998 . He claims the following reliefs:

(i) An order rescinding the decision of the Governor General to
approve and promulgate instructions for dealing with
applications to the Inter-American Commission on Human
Rights (the “Commission”) and the United Nations Human
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(i) Rights Committee by or on behalf of prisoners under sentence
of death.

Further or altematively a declaration that the said instructions
dated August 6, 1987 are unlawful, void and of no effect as
contravening sections 13, 14, 17 andfor 24 of the said
Constitution.

@iiy An order rescinding the death warrant issued on/or about the 14"™
instant for the plaintiff's execution on the 27" instant.

(iv) A declaration that the issue of the said death warrant while the
plaintiff's application is pending before Inter-American Commission
on- Human Rights for violation of the plaintiff's rights under the
American Convention on Human Rights, the plaintiff's rights to
equality. before the law and the protection of the ‘law guaranteed by
sections 13, 14, 17 andfor 24 of the said Constitution, is nuill and
void.

(v)  An order staying the execution of the plaintiff -

{vi) A declaration that the plaintiff's right not to be subjected to torture
and inhuman or degrading punishment or treatment is being or is
fikely to be violated. '

(viy  An interim order staying the execution of the sentence of death on
the plaintiff or alternatively, a conservatory order directing the
defendants not to carry out the execution of the plaintiff pending the
determination of the plaintiff's application to the inter-American
Commission on Human Rights and/or pending the hearing and
determination of this suit or any resuitant appeals therefrom.

(viii) Al such orders, writs and directions as may be necessary or
appropriate to secure redress by the plaintiff for the contravention of
his fundamental rights and freedoms which are guaranteed fo the
plaintiff by the Constitution of Jamaica.
The facts upon which the issues are to be decided will be deait with in cdnsidering the ‘tWO
grounds of appeal which were argued before us. It is sufficient to say at this stage that the
appellant, having been convicted for '{:apital murder, and haﬁng thereafter completed all his

domestic procedures, petitioned the United Nations Human Rights Committee (UNHRC) and was

the beneficiary of a favourable report made to the Government of Jamaica, but upon which the
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Government has failed to act. He next petitioned the Inter American Commission on Human
Rights (IACHR) to which Jamaica is a signatory, and during the process of his petition being dealt
with, a death warrant for his execution was issued. As a result of that, the appellant has brought
this action in the Constitutional Court. The issues are sufficiently outlined in the Grounds of
Appeal to which | now tum.
Ground 1

“That the Full Court has misintrepreted the rights and obligations which

flow from the cohvéntioh and their legal effect on the domestic law and

in particular ﬁm the rights and duties under the Constitution and in

public law.”

in adVancing this complaint Mr. Richard Small for the appellant alleges a breach of the
provisions of the Constitution which “are designed to ensure the protection of the law, its due
process and the rule of law”. Specifically the appellant complains that the conduct of the Governor
General, in issuing fhé death warrant, while the petition of the appellant was still being considered
by the IACHR ( the' "Commission;’) was a breach of the constitutionally protected rights of the
appellant not to have the oufcome of any pending appellate or any legal process pre-empted by
Execultivezaction. ! |

The question for decision on Ground 1 is whether the appeliant has a constitutional right to
have his petition before thébommission, dealt with and any recommendation it may make to the
State, considered, before ’tll:u.é‘_cafry'ing out of the sentence of de‘é_th‘UpOn him.

In his Statement of Claim, the appellant ctaimed the following:-

* “The plaintiff claims under Section 25 of the Constitution
that his rights under Sections 13, 17 and or.24 of the said

Constitution have been, are being, and/or ‘are likely to be
contravened by the issue of the death warrant by the
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Govemor General which warrant was read to the plaintiff ..
on the 27" August, 1998"

As Section 24 of the Constitution deals with "Profeqtion from disqrimination on the grour_:ds
of race etc.” it is difficult to see its relevance in the context of this case. In arjy event, it has not
been made an issue in this appeal and consequently no more need bé s;id abogt it

in so far as the breaches in respect of Sections 13 and 17 are concerned an examination
will have to be undertaken of the Bahamian case of Trevor Nathaniel Fisher v The Ministef of
Public Safety and Immigration et al, No 2 Privy Councit Appeal No 351_98 delivered 15" October,
1998 (unreported), to determine what effect the decision of the Board would have in reiation to an
interpretation of the Jamaica Constitution, where the complaints are similar. Before. doing so,
however, the decision of the Board of Her Majesty’s Privy Council in the case of Thomas and
Hilaire P.C.A NoB0/98 delivered 17" March, 1999 (unreported), relied on by Mr. Small must aiso
be considered. | |

In the Thomas and Hifaire cases, in dealing with the Trinidad Constitution, in respect of a
similar complaint (death warrants having been issued to the appellants while their petitions were
pending in the IACHR ( the “Commission”), the Board_ had to interpret the provisions of Seciion 4
(a) of the Trinidad and Tobago Constitution dealing with the prdtection of fundamental rights‘ and
freedom. The section reads as far as is relevant:-

“4. It is hereby recognised and declared that in Trinidad
and Tobago there have existed and shall continue to-exist
without discrimination by reason of race, origin, colour,
refigion or sex, the following fundamental human rights
and freedoms, namely: o
(a) the right of the individual to life, liberty, security of the person

and enjoyment of property, and the right not be deprived
thereof except by due process of law:
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This section clearly declares the citizen’s right to life and the right not to be deprived
thereof except by due process of law. Consequently the learned Law Lords were at pains to
determine the meaning of “due process of law” to ascertain how far the protection extended, and in
particular, whether it extended outside of the domestic jurisdictibn, into the iﬁ_temétional bodies in
which by treaty the Government of Trinidad and Tobago had becom‘.e a party.

There is no need here to examine in detail the conclusions of their Lordships who were in
the maijority, as to the meaning of t_hose words, Here, however, is the opinion of their Lordships in
the majority per Lord Millett as to the meaning of the words. l“ln their, Lordships view, ‘due
pfdcess of law' is a compendium expression in which the WOrd ‘law’ does not refer to any
particular law and is not a synonym for common law or statute. Rather it involves the concept of
the rule of law itself and the univérsally accepted standard of practice observed by civilized
nations which observe the rule of law... The clause thus gives constitutional pro.tection‘_t_p the
concept of procedural faimess.” Their Lordships thereafter concluded in the words of Lord Millett
who delivered the judgment (pg. 10) as follows:

“In their Lordships’' view, however, the appellants claim
does not infringe the principle which the Government
invoke. The right for which they contend is not the
particular right to petition the commission or even
complete the particular process which they. initiated when
they lodged their petitions. It is the general right accorded
to all litigants not to have the outcome of any pending
appellate or other legal process pre-empted by executive
action. This general right is not created by the Convention;
it is accorded by the common law and affirmed by section
4(a) of the Constitution. The appellants are not seeking to
enforce the terms of an unincorporated treaty, but a
provision of the domestic law of Trinidad and Tobago
contained in the Constitution. By ratifying a treaty which
provides for individual access to an international bedy, the
Government made that process for the time being part of
the domestic criminal justice system and thereby
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temporarily at least extended the scope of the due process
~_clause in the Constitution”.

Lord Millett, later continues (pg. 12)

“This disposes of the argument that section 4 (a) does not

extend to rights created after the enactment of the
Constitution. All depends on the level of abstraction at
which the right claimed is described. A Constitution
embodies fundamental rights and freedoms, not their
particular expression at the time of its enactment. The due
process clause must therefore be broadly interpreted. It
does not guarantee the particular forms of legal procedure
existing when the Constitution came into force; the content
of the clause is not immutably fixed at that date. But the
right to be allowed to complete a current appellate or other
legal process without having it rendered nugatory by
executive action before it is completed is part of the
fundamental concept of due process”.

Tha obvious question which arises from the above dicta of Lord Miltett is whether petitions
to the Commission, whose report wouid have no legai binding effect on the State can be described
accurately as “current appellate or other legal process”. The report of the Commission would be a
matter to be considered by the Advisory Committee in Trinidad and Tobago and the Govemnor
General in Privy_.Councii_ of Jamaica in the exercise of its powers under Section 90 of the
Constitution i.e. the Prefogative 6f Mefcy. it would not be considered by the Judiciary, but would
fall to be considered by the Executive, per the Govemor General, (in the case .of Jamaica) in the
exercise of the: Prerogative of Mercy which,. as was decided in Reckley .v Minister of Public
Safety and Immigration and others (No;z) ((1996) 1 All E.R. 562: is not justiciable.

This view seems to be sx_.:pportéd by Lord Millett, as he considered a similar contention in
the Thomas and- Hilaire case. He stated (at pg.12). |

“Their Lordships see much force, as didlthe Court of
Appeal, in the Govemrment's objection that * the Advisory

Committee is not bound to take account of any report
which the Commission may make when considering
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whether or not to recommend a reprieve. This is not a
legal process and is not subject to the constitutional
requirement of due process: see de Freitas v Benny.
[1976] A.C. 239; Rechkiey v Minister of Public Safety
and Immigration (No. 2) [1996] A.C. 827. The
Government submit that the appellants can have no legal
rights to complete a process which merely leads to the
making of the report which the Government is not bound to
take into account. This submission, however, disregards
the fact that the petitions may be referred by the
Commission to the IACHR. The appellants are contending
that their trials were unfair, and hope in due course to
obtain binding rulings from the IACHR that their convictions
should be quashed or their sentences should be
commuted. For the Government to carry cut the sentences
of death before the petitions have been heard would deny
the appellants their constitutional right to due process”.

indeed, Lord Millett seemed to have rested his conclusion on the basis that Trinidad and
Tobago having, through fhe Treaty égreed to be bound by the decision of the Inter American Court
on Human Rights would by virtue of the due process Clause in Section 4 (a) of its Constitution be
in breach of .the Constitution to terminate the life of the appellants while the ;Setition Was being
heard, for the reason that the matter may be referred to the Court, whose decisioﬁ would be
binding on Trinidad and Tobago,

Returning to the appeal before us, Mr. Small contended that the reasoning in the decision
of the majority in the Thomas and Hilaire case, (supra) ought to be applied to the provisions of
the Jamaica Cdnstitution in sofarasit declares that on the raiification of 'the relevant Treaties by
Trinidad and Tobago, the constitutional right to “ due process of faw “ was extended beyond
domestic or municipal ll.aw to f'other fega| process”. i.e. petitions' to intemational bodies, But the
Jamaican Constitution is différenﬂ_y worded. Section 13 states:

“13. —Whereés evefy person in Jamaica is entitled to the
fundamental. rights -and freedoms of the individual, that is

to say, has the right, whatever his race, place of origin,
politicat opinions, colour, creed or sex, but subject to
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respect for the rights and freedoms of others and for the
public interest, to each and all of the following, namely —
(a) iife, liberty, security of the person, the enjoyment
of property and the protection of the law;

(b) freedom of conscience, of expression and of peaceful
assembly and association; and

(b) respect for his private and family life,

the subsequent provisions of this Chapter shall have
effect for the - purpose of affording protection to the
aforesaid rights and freedoms, subject to such limitations.
of that protection as - are contained in those provisions
being limitations designed to ensure that the enjoyment of
the said rights and freedoms by any individual does not
prejudice the rights and freedoms of others or the public
mterest"

Section 13 declares nghts which existed at common law before the coming into being of the
Constltutlon of Jamaica, It seeks to preserve the rights stated therein for the people of Jamalca
It has been argued that the Sectlon is merely declaratory of the nghts to which the citizen is
entitled and does not itself afford protection for those rights and freedom, a privilege reserved for
the ensuing sections 14 to 25. In that sense, it is argued, there can be no breach of Section 13 as
is alleged in the pleadings. The breach alleged concems the appeilant’s right to life, a right
endowed by Section 14 of the Constitution, which is merely declaratory and confirmatory of a right
that existed idng bafore_the_ advent of the Constitution. Section 13, however declares the citizens
right to the protection | of the law. It has been argued that the protection of law provision is
exhausted by Section 20 of the Constitution which deals solely with domestic or municipal law.
This is in my view cannot be correct. The expression “protection of the law” must be directed ata |
more widely applied concept than the provisions of Section 20 addresses.

in respect of all qf the rights and freedoms guaranteed by Chapter Il of the Constitution,

the redress offered by its.Qery provisions is founded on the right to the “protection of the law”.
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The words therefore like “"the due process” clause, speak to the right to involve the judicial -
processes to secure the rights and freedoms declared in the Constitution. So in spite of Section 20
which deal with litigious matters i.e. criminal charges, and civil disputes, the citizen has the right to
seek the assistance of the court in circumstances, where his constitutional rights and freedoms
have been, are/or likely to be breached. In my view the protection of law, gives to the citizens the
very right to the due process of law that is specifically dedared in Section 4 (a) of the Trinidad
and Tobago Constitution. You cannot have protection of the law, unless you enjoy “due process
of the la.w" - and if ‘protection of law does not involve a right to the due process of the law, then a
provision for protection of the law, would be of no éffect. in my .opfnion the two terms are
synonymous, and consequently as in Trinidad and Tobago the people of Jamaica through the
“protection of law” guarantee in Section 13 of the Jamaica Constitution are endowed with
“constitutional protection to the concept of procedural fairness” [see the case of Thomas and |
Hilaire (supra)] o

. Having arrived at that conclusion, the question already asked in this judgment, must now be
answered‘in relation fo the particular circumstances of this case, and the relevant provision of the
Jamaican Constitution . Jamaica it is agreed on both sides, is a signatory of the treaty only in so
far as subjecting the State to the jurisdiction of the Inter American Commission on Human Rights
as it-did not accede to the Convention giving the Inter American Court on Human Rights jurisdiction
in matters from Jamaica. ltis argued that the recommendations' of the Commission would not
be binding on Jamaica, but would nevertheless form part of the consideration by the Governor
General in Privy Council, in determining whether the exercise of his Prerogative of Mercy would be

warrantad.
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In his examination of the meaning of “due process” in the case of Thomas and Hilaire.
(supra) (pg. 9) Lord Millett expressed the following:

“Whether alone or in conjunction with section 5(2) their
Lordships have no doubt that the clause extends to the
appellate process as well as the trial itseif. In particular it
includes the right of a condemned man to be allowed fo
complete any appellate or analogous legal process that is
capable of resulting in a reduction or commutation of his
sentence before the process is rendered nugatory by
executive action”.

The only process that could have in that case, resulted in the reduction or commutation of
the sentence, must have been the consideration by the Advisory Committee of the report of the
Commission, and of course if the matter had been referred to the Court, by a decision of that' |
Court which would have been binding on the State.  In the former it could not be properly said
that that would be as a result of a legal process, so it appears that Lord Millett in speaking of
analogous legal process included considerations by the Advisory Committee,

in the case of Jamaica, which is only a party to the Convention in respect of the
Commission any recommendation or report made by the Commission, could not be binding on
the State, being a matter for the Governor General or the Privy Council in determining  the
exercise of the Prerogative of Mercy.

In the event, | would conciude that Jamaica not being a party to the Convention in relation
to the Inter American Court for Human Rights the decision in  Thomas and Hilaire is in that
regard distinguishable from the instant case. However, | woulid hold that the appellant enjoys
the "protection of iaw” which would give the appellant a constitutional right to procedural fairness.
Although decisions of the Governor General in the exercise of the Prerogative of Mercy are not

justiciable, nevertheiess the Courts can in accordance with the procedural fairness guaranteed by

the Constitution, require the Governor General to consider matters that by virtue of the law and the
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Constitution, he is mandated to consider in coming to his decision. In those circumstances even
though the recommendation of the Commission are not binding on the Governor General in the
exercise of the Prerogative of Mercy, given the terms of the Treaty which the Government ratified,
the Privy Council ought to await the result of the petition, so as to be able to give it consideration
in determining whether to exercise the Prerogative of Mercy.

Before Iéaving this ground, | should return to the Fisher case (supra) upon which Mr.
Campbell relied. This decision of the Board, effectively dealf with the allegations made in the
Statement of Claim in the instant case except in so far as it alleged a breach of Section 13.

The Board in that case, disposed of the claim in respect of Article 16 of the Bahamian
Constitution which is in similar terms to Section 14 of the Jamaican Constitution. Nothing needs to

be added to the words of Lord Lloyd of Berwick who delivered the majority judgment. He said

(pg. B):

“The appellant's primary case in reply was that his right to
lifa is protected by Article 16 of the Constitution, and that
the Government would be in breach of his constitutional
rights under that Article if he were executed before the
Commission has reached a decision and furnished a report
for the consideration of the Advisory Committee under
Article 92 of the Constitution”.

Lord Lioyd then sets out the provisions of Article 18, and proceeded:

“The difficulty with the appellant's argument under this
head lies in the words ‘save in execution of the sentence of
the Court. The reference to ‘Court’ is clearly a reference
to the domestic courts of the Bahamas under Chapter Vi|
of the Constitution. Mr. Davies nevertheless argues that
Article 16 like other constitutional provisions, should be
given a liberal construction, and that while a case is being
considered by the Commission a right to life should be
implied. The effect of such an implication would thus be to
qualify the saving provision in Article 16(1).
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But at the time the Constitution was enacted, there could
be no question of any implication for the Bahamas was
not then a party to the Organisation of American States.
It did not become a party until 1982. If Parliament had
intended to introduce a constitutional qualification at that
time, it would presumably have done s0 in express terms.
in the circumstances it is difficult to see how a
qualification can be implied. It would mean that the
Govemment had introduced new rights into domestic law
by entering into a treaty obligation, contrary to the
principles stated in Secretary of State for Home
Department ex parte Brind [1991] 1 A.C. 696",

Their Lordships also rejected a claim of breach in respect to Article 17 of The Bahamian
Constitution (the equivalent of Section 17 of the Jamaican Constitution) which protects the
citizen's rights against torture and inhuman or degrading treatment or punishment. As that
argument, though, forming the subject of ground 3, has not been advanced in this appeal, no more
need be said about it.

As the above cited dicta disposes of any argument in respect of a breach of Section 14,
there is nothing that can be added, given the fact that this Court is bound by the decision. it must
be said however, that the Board in that case was apparently not invited to, nor did the leamed
Law Lords address their minds to the effect of Section 15 of the Bahamian Constitution and the
interpretation of the “protection of iaw” clause ceclared in'that section. For those reasons, it was
necessary in this judgment to examine this issue which was presented in this appeal, against the
background of the later decision of the Board in the case of Thomas and Hilalre (supra).

| turn now to Ground 2 which reads:

“That the Full Court has misunderstood the implication of

the Govemor General's Instructions and the effect on the
Constitution”. | '



13

The appellant was arrested on the capital charge on the 11" November, 1992 and was
tried and convicted by the 14™ October, 1994. His appeal to this Court was dismissed on the 31
July, 1985, and that to Her Majesty’s Privy Council on the 2" May, 1996. He thereafter, on the
24™ May, 19986, petitioned the United Nations Human Rights Committee (UNHRC) and that body
reported on the 17%" July, 1997, finding certain violations, and recommending that compensation be
paid to the appellant.

On the 17" August, 1997, in an effort to have the procedures conducted with expedition,
and in order to ensure that all procedure be completed within the time specified in accordance with
the case of Pratt & Morgan v AG. for Jamaica [1993] 4 All E.R. 769, the Governor General
issued Instructions announcing certain time limits in respect of petitions to the international bodies.
These Instructions appeared in the Jamaica Gazette of the 7" August, 1997 and to confirm the
reasons for the [nstructions, the preamble states:-

“Whereas, the Government of Jamaica has resolved
(that) those applications to the International Human Rights
Bodies by or on behalf of Prisoners under sentence of
death must be conducted in an expeditious a manner as
possible”.

After detailing time limits in which certain steps must be taken in respect of the first
application made to either international body, the instructions in para 8 states:

“Where, after a period of six months, beginning on
the date of desptach of such response, no
recommendation has been received from the first
Intemnational Human Rights body, the execution will not be
further postponed unless intimation in writing is received
by the Governor- General from the prisoner or on his

behalf that he intends to make an application to the second
international Human Rights body.



14
Thereafter, the Instructions sets out time limits in which certain steps should be taken and
then concludes in para 10:

“Where within the period of six months after the
response to the second Intemational Human Rights body
by the Government of Jamaica —

(&) a communication has been received by the
government as to the outcome of the
prisoner's application, the Government of
Jamaica shall advise the Clerk to the Privy
Council of the outcome of the application. The
matter shall then be considered by the Privy
Council who shall advise the Govemor
General. Unless the prerogative of mercy is
exercised in favour of the prisoner, the
execution will not be further postponed;

(b} no such communication has been received, the
execution will not be further postponed.”

On the 12" September, 1997 just over a month after these Instructions were issued the
appellant's Solicitors in England, advised the Governor General that the appellant had petitioned
the Inter American Comhissidﬁ on Human Rights. On that same day, however, a letter was
written enclosing a warrant for the execution of the appellant. The réport of the Commission
dated 17" December, 1998, to which reference will be made later, speaks to the petition being
received by the Corﬁmission on the 2"“ October, 1897. The Government of Jamaica was advised
of the petition on the 31* Qctober, 1997, and on the 20" November, 1997, the Commission
requested the Government to stay the execution of the appeilant. On the 2™ December, 1997,
the Government responded to the complaints made in the petition. On the 5% January, 1998, the
appellant responded to the Government’s response. On the 11" July, 1.998, the Commission
requested another stay of execution, but on the 11" August, 1998 another warrant for the

execution was issued and read to the appellant on the 14" August, 1998. It was as a result of
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the issue of that warrant that the present proceedings were brought. The above dates confirm that
the warrant was issued at at_mut 10 months after the Commission received the petition. That the
death warrant was issued in accordance with the Instructions is revealed in the following
paragraph:

“And whereas the application to the Inter-American
Commission on Human Rights by Neville Lewis has not
been definitely considered within the time limits set out in
the Governor General's Instructions of August 8 (sic), 1997

The appellant contends that the Instructions issued by thé Governor General afe urilawful
and invalid. The reason for the Government’s seeking to limit the time within which these petitions
ought to be considered, obviously has its genesis in the principle laid down by their Lordships in
the case of Pratt and Morgan v A.G of Jamaica {1993] 4 All E.R. 769 the relevant passage of
which is here taken from the case of Thomas & Hilaire (pg. 3):

“in Pratt v Attorney-General for Jamaica [1994] 2 A.C.1
this Board held that to carry out a sentence after a delay of
14 years would constitute inhuman punishment and would
be unconstitutional under the law of Jamaica. The Board
ruled at pages 34-35 that the aim should be to hear a
capital appeal in Jamaica within 12 months of conviction
and to complete the entire domestic appeal process within
two years; that it should be possibie to complete
applications to the UNHRC ‘with reasonable despatch’ and
at the most within a further 18 months; and that where
execution was to take place more than five years after
sentence there would be strong grounds for believing that
the carrying out of a sentence would constitute inhuman or
degrading punishment or other treatmen{ contrary to the
Constitution of Jamaica”.

In dealing with a similar complaint, their Lordships per Lord Millett speaking for the majority
concluded that Instructions, similar to those issued by the Governor General were unlawful

because they were disproportionate. Their Lordships recognised and understood the‘ reasons for
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the instructions i.e. because of Pratt and Morgan , the instructions "had the object of introducing
an appropriate element of urgency into the intemational appellate process”.
Their Lordships felt that this object was in conformity with the following policy laid down
by the Boérd in Prattv A.G. for Jamaica (supra) at pg. 33:

"A state that wishes to retain capital punishment must
accept the responsibility of ensuring that execution follows
as swiftly as practicable after sentence, ailowing a
reasonable time for appeal and consideration of
reprieve...if the appellate procedure enables the prisoner
to prolong the appellate hearings over a period of years,
the fault is to be attributed to the appellate system that
permits such delay and not to the prisoner who takes
advantage of it. Appellate procedures that echo down the
years are not compatible with capital punishment. The
death row phenomenon must not become established as
part of our jurisprudence”,

They were however, of the view that the Instructions were “disproportionate because they
curtailed the petitioner's rights further than was necessary to deal with the mischief created by the
delays in the international appetléte processes” and concluded at pages 7-8:

“it would have been sufficient to prescribe an outside -
period of (say) 18 months for the completion of all such
processes. This could apply whether the petitioner
made only one application or applied successively to
more than one international body or made successive
applications to ‘

the same body. It was unnecessary and inappropriate to
provide separate and successive time limits for each
application and for each stage of each application. This
had the effect of drastically and unnecessarily curtailing the
time hm;ts within which the first body could complete the
pmeess

—ihthe instant case, the first }nternationél body (the UNHRC) had completed its process in

about 14 months, Ieavinga-mere# months of the alldtted 18 months given by their Lordships ’
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poard for completion in the second International Body (the IACHR). However, the domestic
process had been completed in approximately one year and seven months.
in respect to the petitions before the JACHR it is interesting to note the time factors allotted
!n the Regulations for the various steps in the procedure.
Para 5. - The Commission shall request the affected Government to provide the
information requested within 90 days after the date in which the request is
made.”
Para 6: - allows the State to request 2 30 days extension but extensions
cannot be granted for more than 180 days.
By Para 7: - in order to gain a better underetanding of the case, the
Commission may forward the documents supplied by the Govemnment to
the petitioner or his Attorney, requesting his comments within a period of
30 days. Such comments may thereafter be transmitted to the Government
with the request that it submits final comments within 30 days.
These time Iimits reveal that the initial investigatory processes could take a maximum of 330 deys. Then
itis prowded by Artucle 44 para 3 that "once the investigatory stage has been completed, the case shall
be brought for consideration before the Commission, which shall prepare its decision ina period of 180
days. The Regulatlons therefore envnsage a maximum penod of 510 days in whlch to complete its
process: a period, a little less than the 18 months whlch their Lordshlps Board mandated for these
processes in relataon to both international bodies. The decisions of the Privy Council are bmdlng upon us,
and consequent!y the decision of Thomas and Hilaire, dealing with a sumllar situation and simitar
complaint, must be followed Nevertheless | should add that Jamaica bemg a"siQnatory of the Inter

American Commission on Human Rights — consequently adhered to the Reguiauons which required a
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maximqp’n period of 510 days to complete its processes. In those circumsiances, to issue Instructions
calling %pon the Commission to complete its process in 6 months or about 180 days, is in my view
disprogértionate, and consequently unlawful. In any event, the issuing of the Instructiéns, contrary to the

pariod [

id down in Pratt and Morgan (supra) infringes the doctrine of the Separation of Powers. A

decisiog of the Privy Council cannot be over-ruled by the Instructions, and consequently, the latter must
be invalid. As the five years mandated by Her Majesty’s Privy Council is fast approaching | am consoled
by the foliowing dicta of the majority in Thomas and Hilaire (Pg 19):
“The Advisory Committee may, of course, take into
account the delay occasioned by the slowness of the
} international bodies in dealing with such petitions. But in
* their Lordships view such delays should not prevent the

death sentence from being carried out. Where, therefore

more than 18 months elapse(s) between the date on which

a condemned man lodges a petition to an international

body and its finai determination, their Lordships would

regard it, as appropriate to add the excess to the period of

18 months allowed for in  Pratt’”.

In conclusion | would be minded to uphold the contentions of the appellant, and find that

the death warrant should be stayed pending the results of the petition befare the IACHR. It should
be noted, however, that the Commission, has suspended its consideration of the appellant's.
petition pending the completion of this Constitutional action based on its own rules which require
that all domestic procedures be exhausted before a petition to that body will be entertained. This
“decision of the Commission means that at the present time. the appellant's petition is not being
actively pursued. The reasons for the decision, ironicaily means that the appellant will have to
either accept the decision of this Court, or await the final disposition of the case by the Judicial
Committee of the Privy Council, before it can re-submit ité betition to the Commission.

Consequently, though | would order that the execution of the appellant be stayed until the
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petition is heard, and & report rmade by the Commission, no such stay can be granted, as the
* petition remains dormant p_ending the conclusions of these proceedings.
In the event, | would allow the appeal in part and make the following orders:
1) That the Instructions, dated 8™ August, 1997, issued by the

Govemor General are uniawful.

2) That the execution of the appellant be stayed for 14 days
pending an application for conditionat leave to appeal to the
Judicial Committee of the Privy Council or Petition for Special

jeave,

in the event that no application for conditional leave to appeal is
filed, then within the same period of 14 days the appellant shall
have lberty to apply for further stay upon proof that the
Commission has been informed that all domeétic proceedings
have been exhausted and that the petition. has been re-
subrﬁitted tb the Commission.

(3) All other remedies prayed for, are herewith refused.

@  Libertyto apply.

(5) No order as {0 costs.
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DOWNER, J.A.

Was the Constitutional Court (Wolfe, C.J. Cooke and Karl Harrison JJ} right to
dismiss the action instituted by Neville Lewis where the principal prayer in his
Statement of Claim dated 21st September, 1998 was for ‘An_Qrder rescinding. the. |
death warrant issued on incumbent the 14th instant for the plaintiff's execution on the
27th instant'? These dates refer to the month of August 19988 and to apprec:ate the
context in which this prayer was made it is necessary to refer to previous cnmlnal
proceedings and the interlocutory proceedings which granted stays of execution in this
matter.

The History
The Statement of Claim gives an excellent summary of the history of this
matter: |
", Thé piaintiff was‘arrested dn or about the 11th November,
1992 for the murder of Victor Higgs. on or about the 18th
October, 1992 and was held in custody awaiting trial until
October 1994 when he was tried and convicted of capital

murder along with Peter Blaine on the 14th October, 1994
and sentenced to death,

L

On the 31st July, 1995 the Court of Appeal dismissed the
plaintiff's appeal against conviction and on the 2nd of May,
1986 the plaintiff's petition for special leave to appeal
against conviction was dismissed by the Judicial Committee
of the Privy Council.”

Thén paragraph 17 reads:

"17.0n the 12th September, 1897 a warrant was issued for the
execution of the plaintiff on the 25th September, 1997, and
he was removed to the condemned cell which is reserved
for prisoners whose date of execution has been fixed. His
execution was subsequently stayed and he was removed
from the condemned cells.”



21

As this warrant is a central feature in this case it is important to refer to it as its
terms and effects will have to be considered hereafter. it reads:

“By His Excellency The Very Reverend Canon
The Hon. Weeville Gordon, Commander of the
Order of Distinction, Deputy Governor~General
of Jamaica.

WHEREAS in the Criminal Case of the Queen against
Neville Lewis No. A81/94(3) before the Home Circuit Court,
Neville Lewis then a prisoner confined in the Saint Catherine
Adult Correctional Centre in the Parish of Saint Catherine on
the 14th day of October, 1994 was convicted of the offence of
capital murder, punishable under section 3 (1) of the Offences -
Against the Person Act, and was thereupon by the said Court
sentenced for the said offence to suffer death:

AND WHEREAS the said Neville Lewis appealed against
the said conviction and sentence to the Court of Appeal:

AND WHEREAS the Court of Appeal dismissed the
appeal of the said Neville Lewis on the 11th day of July, 1995:

AND WHEREAS the Judicial Committee of the Privy
Council dismissed the Petition of the said Neville Lewis on the
15th day of May, 1996:

AND WHEREAS on the 13th day of February, 1996 and
9th day of September, 1997 the Privy Council of Jamaica
considered the case and the views of the United Nations
Human Rights Committee respectively and on each occasion
recommended that the Prerogative of Mercy should not be
exercised in favour of Neville Lewis:

AND WHEREAS the application to the Inter American
Commission on Human Rights by Neville Lewis has not been
definitively considered within the time limits set out in the
Governor-General's Instructions of August 6, 1997

NOW THEREFORE these presents do authorise and
command you to carry the said sentence into execution by
causing the said Neville Lewis to suffer death in the manner
authorised by law on Thursday, 27th day of August, 1998 at
8:30 a.m. at some convenient place within the Saint Catherine
Adult Correctional Centre and for so doing this shall be your
sufficient warrant:
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AND THEREUPON without delay return you this Warrant
to be endorsed with what you have dene thereon.

Given under the hand of the Deputy Governor-
General and the Broad Seal of Jamaica at King's
House this 11th day of August in the Year of Qur
Lord One Thousand Nine Hundred and Ninety-
eight in the Forty-seventh Year of the Reign of
Her Majesty Queen Elizabeth 1"

There are some inconsistencies as regards the dates averred in the Statement

of Claim and the Warrant of Execution but nothing turné on them.

~In the light of the date fixed for his execution Lewis filed a General Endorsed
Writ in the Supreme Couri on 20th AuguSt and at the same time sought from Walker, ..
in the Supreme Court a conservatory order staying his execution pending the hearing
of his constitutional action. Walker, J. dismissed Lewis' summons and as a resuit
Lewis renewed_'his appiication to this Court (Rattray, P, Bingham, Harrison JJA):
Neville Lewis v The Attorney-General of Jamaica et al. See SCCA No. 104/98
delivered December 18, 1998. The inference was that Walker, J, had before him the
General Endorsed Writ of Summons together with an affidavit in support dated 20th
August 1998, and an unamended Statement of Claim dated 20th August, 1998,

This Court on the 21st and 22nd of September when the renewed application
was heard had the Amended Statement of Claim dated 21st September, 1998. It was
a comprehensive document of some 26 paragraphs but the only amendments were
paragraphs 9 and 10 which state;

"9. During the pre-irial incarceration of the plaintiff,. he was
-subjected to iphuman_and degrading treatment and/or

punishment contrary to Section 17(1) of the Constitution by
virtue of the conditions of his incarceration.

10. Since the plaintiff's conviction on_or about the 14th of
Qctober, 1994 the plaintiff has been imprisoned in a ¢ell in
Saint Catherine District Prison _on  "death _row” _in
circumstances which it is contended are and/or continue to
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be _inhuman and degrading in breach of Section 17(1) of
the Constitution including_assaults on the plaintiff by
warders and/or the malicious and wanton_destruction of all

of the personal possessions which the plaintiff was aliowed
to have on "death row.”

To reiterate Walker, J. had refused a stay pending the hearing of the
constitutional action, but gave a temporary stay of ten (10) days so that Lewis could
renew his application before this Court. In granting a stay of execution pending the
hearing of the constitutional action this Court said in Neville Lewis (supra):

“Mr. Campbell advanced no argument in chalienge.

An applicant seeking an injunction in interlocutory
proceedings, as a general rule need only show that he has a
serious question to be fried, namely, ‘a fairly arguable point.’
Such proceedings are not intended nor equipped to deal with
points of law and facts not yet clearly settled. These would
require full and detailed arguments and evidence and mature
and reasoned considerations by the court hearing the
substantive issues.

We are of the view that Walker, J. had before him several
such arguable points on which he should have declined to
make definitive findings and refer them instead toc the
Constitutional Court for determination.”

There are four points which ought to be made on this important ruling. Firstly, if
no stay is granted and the law takes its course then the situation is irreversible. So if a
full stay is not granted either by the Court below or by this Court then the formula
fashiohed'by the Privy Council of refusing a full stay but to accord the applicant a
temporary stay, so that the matter can be tested in a higher court should be followed.

Secondly, a nebessary implication of the ruiing is that if the principle of law is

settled then that is a good reason for refusing full stay. Such a situation exists when

there are binding rulings from their Lordships’ Board.
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Thirdly, because of the unique features of a stay of execution in a case of
capital Enurder a court at any stage ought to give a considered judgment because of
the five year target laid down in Pratt ahd M.organ v. The Attorney-General of
Jamaica [1993] 4 All ER 769 and the additional period permitted in Thomas and

Hilaire v. Cipriani Baptiste et al. Privy Council Appeal No. 60 of 1988 delivered 17th

_ _March 1999. These | think were considerationsrwhich gave rise to two classic passages

in Reckley v Minister of Public Safety and Immigration and others {1995]4 All ER 8
where Lord Browne-Wilkinson at p. 12 said firstly: -

“Their Lordships accept that, if the constitutional motion raises
a real issue for determination, it must be right for the courts to
grant a stay prohibiting the carrying out of a sentence of death
pending the determination of the constitutional motion. But it
does not follow that there is an automatic right to a stay in all
cases. If it is demonstrated that the constitutional motion is
ptainly and obviously bound to fail, those proceedings will be
vexatious and could be struck out. If it can be demonstrated to
the court from whom a stay of execution is sought that the
constitutional motion is vexatious as being plainly and
obviously ill-founded, then in their Lordships’ view it is right for
the court to refuse a stay even in death penalty cases. Since
the decision of their Lordships in Pratt v A-G for
Jamaica[1993] 4 All ER 769, [1994] 2 AC 1 the postponement
of the carrying out of the death penaity can have a profound
effect on the question whether it would be inhuman or
degrading treatment or punishment to execute the -convicted
man given the lapse of time since conviction and sentence. As
Pratt itself makes clear, delay caused by ‘frivolous and time
wasting resort to legal proceedings’ by the accused provides
. no ground for staying execution after such delay infringes the
- constitutional right (see [1993] 4 All ER 783, [1994] 2 AC 1 at
29-30). However, their Lordships would emphasise that a
refusal of a stay in a death penalty case is only proper where it
is plain and obvious that the constitutional motion must fail. in
cases where the motion raises a fairly arguable point, even if
the court hearing the application for a stay considers the
motion is ultimately likely fo fail, the case is not appropriate to
be decided under the pressures of time which always attend
applications for a stay of execution.”

“Then later at page 14 His Lordship said:
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“Finally, their Lordships would add a word as to the procedure
to be adopted in cases where application is made for a stay of
execution in a death penalty case. If the first instance judge or
the Court of Appeal reach the view that the constitutional
motion is s0 hopeless that no stay should be granted, it does
not follow that it is inappropriate to grant a short stay to enable
their decision to be challenged on appeal. In the present case,
great difficulty was encountered by the petitioner in convening
a Court of Appeal in The Bahamas and a Board of the Privy
Council with sufficient speed to deal with the appeals in the
short time available before the time fixed for execution. In the
view of their Lordships, even if a court decides in such a case
not to grant a full stay until determination of the constitutional
motion itself, the court should grant a short stay { a matter of
days) to enable its decision to be tested on appeal. Execution
of a death warrant is a uniquely irreversible process. It is
neither just nor seemly that a man’s life should depend upon
whether an appellate court can be convened in the limited time
‘available.”

Be it noted that these reasons were given before the Petition was adjourned
and additional reasons were given when the Petition was dismissed. Here are the
reasons by Lord Goff of Chieveley for dismissing the Petition.in Reckley v Minister of
Public Safety and Immigration and others (No 2) [1996] 1 All ER 562 at 573:

“For these reasons, their Lordships are satisfied that the
decision of the Privy Council in de Freitas v Benny [1976] AC
239, [1975) 3 WLR 388 remains good law and, in a case
arising under the Constitution of The Bahamas, is
determinative of the advisory commitiee point. It follows that
there is no arguable point to justify the grant of leave to appeal
from the decision of the acting Chief Justice refusing a stay of
execution, and such leave to appeal must therefore be
refused.”

Fourthly it is arguable that if Mr Campbell counsel for the Crown had put the
respondent’s case as he did in Taylor Mcl.eod and Brown v. The Attorney-General
and others SCCA Nos. 13,15, 16/99 delivered 20th May, 1999 this Court (Rattray P,
Bingham, Harrison JJA) would not have remitted this case to the Constitutional Court.

In that case this Court demonstrated that if there were binding decisions by the Board,



26

this Court can and ought to conclude the matter in renewed applications for a stay of
execution. Perhaps | should reiferate that there is no need for an application to this
Court to seek leave to 'appeai from the judge at first instance or from this Court. He
comes as of right. Harrison JA. said at page 7 of Neville LeWis(Supra):

“In addition, the guidelines contained in the said instructions
approved and issued by the Governor-General setting a limit of
six months- from the date of response by the state to the
Commission after which execution would not be postponed,
meant that the second response having been submitted by the
state on 10th February, 1998 execution was consequently
fixed for 27th August 1998. This limiting period of six months
for the determination by the international body of the complaint
by the appellant seems to be in conflict with the recommended
period of eighteen months adverted to by the Board in_Pratt et
al vs Attorney-General et al (supra) The Board (per Lord
Griffiths) said, at page 361:

“The final question concerns applications by prisoners to
the IACHR and the UNHRC, Their Lordships wish to say
nothing to discourage Jamaica from continuing its
membership of these bodies and from benefitting from -
the wisdom of their deliberations. !t is reasonable to
allow some period of delay for the decisions of these
bodies in individual cases but it should not be very
prolonged. The UNHR does not accept the complaint
unless the author ‘has exhausted all available domestic
remedies.’ [Emphasis supplied]

and at page 362:

It therefore appears to their Lordships that, provided that
there is in future no unacceptable delay in the domestic
proceedings, complaints to the UNHRC from Jamaica
should be infrequent and, when they occur, it should be
possible for the committee to dispose of them with
reasonabie dispatch and at most within eighteen
months.”

it should be noted that Jamaica has now withdrawn from the Optional Protocol

to the International Civil and Political Rights 1996. See Taylor McLeod and Brown v.
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The Attorney-General for Jamaica unreported SCCA 13, 15, 16/89 delivered 20th

May, 1999.

Then Harrison JA. continued thus:

“The rationale of Pratt's case therefore, on this issue, is that
within a period of eighteen months from the date on which the
appellant had exhausted his domestic remedies in respect of
his conviction, his complaint to the infernational body would
‘have been made and its report completed. This said period of
activity - must fall within the period of five years from the date of
his sentence because any intended execution beyond that
date would atiract the complaint- of cruel and inhuman
punishment. The appellant's petition in respect of his
conviction having been dismissed on 2nd May 1996 any
complaint to the Commission would have been expected to
have been dealt with within the succeeding eighteen months
expiring on 2nd November 1997. The appeliant filed his
. petition with the Commigsicn on 2nd October 1997. From this
date the Commission, on the reasoning in Pratt’s case, would
have eighteen months to complete its work”

The additioﬁal sentence.

“It ié an arguable point therefore that the appellant could

- entertain ‘the legitimate expectation that, any intended

execution would await the Commission’s report.”
was superﬂuroﬁs. If the additional sentence was omitted it seems Harrison JA. saw the
conflict between the six month period of the Instructions and the eighteen month period
envisaged by Pratt and Morgan. That conﬂif:t should have been resolved by this Court
on the basis of the feésonabie time stated in Pratt and Mo.rgén. There is one other
aspect to be ﬁoted in this context by virtue of Mr. Campbell's failure to assist this court
at the initial stage of the aﬁplication for a stay of execution. Lord Goff's words in

Dwight Lamoft Henfield v. The Attorney-General of the Commonwealth of the

Bahamas and others, Privy Council Appeals 26 and 37 of 1996, reported at [1996] 3
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W.L.R. 1079, should be carefully noted by counsel for the respondents. At pages 7-8
of the Privy Council Appeals delivered 14th October, 1996, they read:;

“(2) He next submitted that the delay in the case of Farrington
arose from the fact that it occurred in the shadow of the:
decision by the authorities not to carry out any executions
pending the outcome of the constitutional proceedings in
Jones [1995]1 W.L.R. 891. While those proceedings were
continuing, no executions could be carried out; and those
proceedings were prolonged by reason of the failure of the
respondent authorities to take steps to curtail the serious
delays in the applicants’ conduct of the proceedings. If it had
not been for this failure on the part of the authorities, he
submitted, the proceedings in Jones would have occupied a
far shorter time. The dismissal of Farrington's appeal by the
Court of Appeal would have been rapidly followed by a
reference to the Advisory Committee and the issue of a
warrant for his execution, so that his petition for leave to
appeal to the Privy Council would have been filed as rapidly as
possible in order to obtain a stay of execution, and thereafter
would have been disposed of without delay, [t followed that
the failure of the authorities to curtail the delays in Jones was
the cause of a substantial part of the delay which occurred in
the case of Farrington and in all the circumstances his
execution would constittte inhuman punishment.”

On the basis that fhis caée ought not to have been remitted to the Constitutional Court
and that the failure of counsel for the Crown to resist the appellaht’s submission was a
substantial cause of the delay which followed, what was the duration of the delay? If
Dece_mber 'FB, 1998, 1s taken as the starting point, then the extra time spent in the
Constitﬁtional Court and again in this Court amounts to, at most, six months.. This
delay cannot assist the appeliant as his application to the Inter-American Commission
on Human Rights wé:s lodged on October 2, 1997, and up to the hearing of this case,
this body has hot come to a decision on the appellant's case.

In.Patrick Taylor, Anthony Mcleod and Christophér Brown v. The Attorney
General of Jamaica and the Superintendent of St. Catherine District Prison SCCA

13,15,16/99 delivered 20th May, 1999, this Court by a majority (Downer JA, and
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Panton JA (ag.) and Langrin JA (ag.), dissenting, refused the prayer for a stay of
execution because it considered that the issues were governed by binding authorities
of the Privy Council and therefore unarguable. Unarguable in the context of an
application for a conservatory order which seeks a stay of execution does mean the
binding nature of an authority is eventually made clear. So that if after argument it is
established that issues are governed by a binding authority it may be the duty of the
court to decide and not to delay the decision for another judge or another panel of
equal standing, especially where there is the safeguard of.a temporary stay to test the.
matter in a higher court. |

Perhaps this was the principle which guided the courts in The Bahamas in a
case after Reckley. In Ricardo Farrington v The Queen Privy Council decision of
17th June 1996 or [1996] 3 WLR 177, 1997 A.C 395 Lord Keith of Kinkel said at p. 2 of
the Privy Council decision:

“On 3rd April the applicant submitted a motion under articie 28
of the Constitution claiming, on the principle established in
Pratt v. Attorney General for Jamaica [1994] 2 A.C. 1, that
the delay in carrying out the execution in his case contravened
his fundamental right to protection from inhuman and
degrading treatment guaranteed by Article 17(1) of the
Constitution. At the same time the applicant applied for an
order staying his execution pending determination of his
constitutional motion. Osadebay J. dismissed the application
for a stay pending determination of the constitutional motion
but granted a short stay pending appeal. In written reasons
dated 9th April the judge concluded that the applicant’s motion
was “plainly and obviously bound to fail, ‘being piainly and
obviously iil-founded'. For this reason he dismissed the
application. The applicant appealed. On 28th April the Court of
Appeal dismissed the appeal. In written reasons dated 6th
May the Court of Appeal treated the applicant’s constitutional
motion as doomed to fail since ‘the period of three years and
four months spent by the appellant on death row does not on
the Pratt principle raise a presumption of inhuman or
degrading treatment or punishment.” Nevertheless the Court of
Appeal granted a short stay pending the submission of a
petition for special leave to appeal to the Privy Council. That is
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the background against which the application for ieave to
appeal as a poor person came before their Lordships.”

Then concluding on p. 3 Lord Keith said:

“Having decided to grant special leave to the applicant their
Lordships propose to say nothing about the merits or demerits
. of the appeal. On the other hand, for the avoidance of doubt
their Lordships make clear that even in a case where an
appeal lies as of right their Lordships consider that it would be
inappropriate to grant special leave to appeal as a poor person
where it is plain beyond rational argument that the appeal is

doomed to fail.”

To demonstrate that (Rattray P, Bingham and Harrison JJA.) regarded Pratt
A:‘md Morgan as settléd Iaw‘ és fegards' tﬁe 'perrli.c;(‘i‘ of e-).ig.htée;i r.nc.)r;ths,- ;Ier;e |s 'hc.:v\lr
Harrison JA. put it in Neville Lew.is SCCA 7/99 delivered 12th Aprit 1999 wheh the
application for a stay of execution was made after the Order Was made in the
Constitutional Court dismissing the action:

“This Court held in a previous judgment, Neville Lewis vs. The
Attorney-General for Jamaica et al, S.C.C.A. 104/98
delivered 18th December, 1998, at page 7.

“... the guidelines contained in the said instructions
approved and issued by the Governor-General setting a
limit of six months from the date of response by the state to
the Commission after which execution. would not be
postponed, meant that the second response having been
submitted by the state on 10th February, 1998 execution
was consequently fixed for 27th August 1998. This limiting
period of six months for the determination by the
international body of the complaint by the appeilant seems
to be in conflict with the recommended period of eighteen
months adverted to by the Board in Pratt et al vs Attorney-
Generral et al (supra)”.

After further citations from their earlier judgment the Court said at page 5:
“We maintain the same view in the current case.”
As previously stated this Court in the instant case granted a stay of execution pending

the hearing of the action before the Constitutional Court.
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The other issues raised in the initial application for a stay of execution

Because this was the first case of its type in this jurisdiction it was in the nature
of a test case. It is therefore necessary to examine its progress at all stages in this
appeal so that there might be speedier resolutions in the future bearing in mind the
five year target laid down in Pratt and Morgan. This Court in Neville Lewis SCCA

104/98 delivered December 18, 1998, per Harrison JA. speaking for the Court said at

pp 4-5:

“He [Mr. Richard Smail} submitted that those serious issues
were, inter alia: ‘

"1. Whether or not the Constitutional Court had the
power to restrain the state from a threatened breach
of the Constitution

2. Whether or not the Instructions issued by the
Governor-General laying down guidelines in respect
of applications pending before the Inter-American
Commission of Human Rights were in conflict with
observations of the Judicial Committee of the Privy
Council in Pratt et al vs The Attorney-General
{1983] 43 W.LR. 340 or otherwise.

3. The state having ratified the Inter~American
Convention on Human Rights, did the appeliant have
a legitimate expectation that while his application was
pending before the said Commission, the Governor-
General would not exercise his' powers under the
Constitution without awaiting the Commission’s
determination within the guidelines in the said Pratt
case and R

4. Should the Constitutional Court recognize and protect
his legitimate expec’tation."

I have already carried out an exhaustive anaiysis on 2 above and found that the
conflict between the 18 months accorded by Pratt and the six month period of the

Instructions ought to have been rescived in favour of the decision in Pratt and
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Morgan. As for ground 1 the plain words of Section 25(2) of the Constitution and
those in the Judicature Constitutional Redress Rules made it plain that the Constitution
permits orders in respect of threats by the state to breach constitutional rights.
However there are no averments of threats in the Statement of Claim. If the answer
already given in ground 2 supra is correct it will be demonstrated later that the issues in
3 and 4 do not arise for consideration. As regard the issue raised in the Amended
Statement of Claim they will also be dealt with later.

It is however useful to set out their Lordships’ ruling-on the issue of legitimate
expectation in Thomas and Hilaire at page 14:

“In their Lordships’ view, however, the appellants’ arguments
based on legitimate expectation face an insurmountable
obstacle. Even if a legitimate expectation founded on the
provisions of an unincorporated treaty may give procedural
protection, it cannot by itself, that is to say unsupported by
other constitutional safeguards, give substantive protection
for this would be tantamount to the indirect enforcement of
the treaty: see Minister for Immigration and Ethnic Affairs
'v. Teoh (1995) 183 C.L.R. 273. In this sense legitimate
expectations do not create binding rules of law; see Fisher v.
Minister of Public Safety and Immigration {(No. 2) (supra) at
p. 366B-D. The result is that a decision-maker is free to act
inconsistently with the expectation in any particular case
provided that he acts fairly towards those likely o be
affected. But mere procedural protection would not avail the
present appellants. Any legitimate expectation that their
execution would be delayed until their petitions were heard,
however long it might take, cannot have suivived the
publication of the Instructions. By the time they lodged
petitions which the Commission was competent to entertain,
they knew that they were subject to strict time limits which
might expire before their petitions were determined. see
Fisher v. Minister of Public Safety and Immigration {(No. 2)
(supra) at p. 356E. The appellants sought to answer this by
relying on the fact that the Instructions were unlawful. Their
Lordships do not think that this is an answer. The question is
not whether their legitimate expectations were lawfully
disappointad, but whether they were in fact disappointed.”
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The instructions were issued in August 1997. The Appellant Lewis petitioned the Inter-
American Commission on Human Rights on 2nd October, 1997,

The hearing of the action in the Constitutional Court.

The Judicature Constitution Redress Rules govern the procedures invoking the
jurisdiction of the Constitutional Court. Rule 3.(I) which provides for instituting
proceedings by motion reads:

"3. (i} An application to the Court pursuant to section 25 of the
Constitution for redress by any person who alleges that
any of the provisions of sections 14 to 24 inclusive, of the
Constitution has been or is being contravened in relation
to him, may be made by motion to the Court supported by
affidavit.” {Emphasis supplied]

Then the writ procedure in Rule 3 (i) reads:

“An application to the Court pursuant to section 25 of the
Constitution for redress by any person who alleges that any of
the provisions of sections 14 to 24 inclusive, of the Constitution
has been, is being or is likely to be contravened in relation to
him, may be made by filing a writ of summons claiming a
declaration of rights and/or praying for an injunction or other
appropriate order.” [Emphasis supplied]

Be it noted that, it is the words it is likeiy whigh makes the procedure by writ
mandatory. Then Rule (3) (v) and (vi) read:
"(v)The Chief Justice may at any time direct that any
application to the Court pursuant to section 25 of the
Constitution whether commenced by motion or writ of
summons, shall be heard and determined by a bench of
Judges not exceeding three in number.
(vi) The provisions of the Judicature (Civil Procedure Code)
Law shall apply to all proceedings under these rules with
such variations as circumstances may require.”
Although the procedure in this case was by writ all the evidence in the Court below was
by affidavit. - There was no cross-examination, so it must be asked why was there

resort to the more expensive and slower procedure when time was of the essence? All
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the challenges relate to existing instruments as the death warrant, the Instructions. As
for conditions complained of as inhuman or degrading punishment, they were either in
the past or were existing. There were no threats (of constitutional infringements} which
brought ‘is likely' (to be contravened) a live issue in the case. Motions in the Supreme
Court are on a fast track. Equally there is a fast track in this Court. Motions are always
listed quickly and are the first cases on the Hearing List. For a writ to be heard quickly
a special fast track has to be provided. So the puzzie remains why resort to the more

expensive and slower procedure? . . .

What were the reliefs sought on Appeal?

The orders sought at (1) and (2) read as follows:
“FOR AN ORDER:

(1) rescinding the decision of the Governor General to approve
and promulgate instructions for dealing with applications fo
the Inter-American Commission on Human Rights (“The
Commission” and the United Nations Human Rights
Committee by or on behaif of pnsoners under sentence of
death. .

(2) further or alternatively a declaration that the said
instructions dated August 8, 1997 are unlawful, void and of
no effect as contravening sections 13, 14, 17 and/Or 24 of
the said constitution.”

These remedies are available in public law and the remedy of a declaration is
available by motion as well as by writ. The compiaints are against existing instruments.
Turning to the Grounds of Appeal they read:

“1. That the Full Court has misinterpreted the nghts and
obligations which fiow from the convention and their legal
effect on the domestic law and in particular on the rights
and duties under the Constitution and in public law.

2. That the Full Court has misunderstood the implications of

the Governor General's instructions and their effect on the
Constitution and other rights of the citizens of Jamaica.”
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Here there ought to be mentioned a minor correction. Instead of the Full Court, the
reference ought to be to the Constitutional Court.

Then to complete the orders sought, which dealt with the death warrants they
read:

“(3)rescinding the death warrant issued on/or about the 14th
instant for the plaintiff's execution on the 27th instant;

(4) staying the execution of the plaintiff”

It is appropriate to consider in the first instance whether orders which sought to
have the Instructions déclared void .Ouc_-:;ht' t6 bé g'réntéd.ult 'is t}lérefore pertinehf to
examine how this issue was resolved in the Court below. Wolfe C. J. said in citing
Pratt and Morgan:

“Itis gseful to set out what their Lordships’ Board said:

it therefore appears to their Lordships that provided
there is in future no unacceptable delay in the domestic
proceedings complaints to the UNHRC from Jamaica
should be infrequent and when they do occur it should be
possible for the commitiee to dispose of them with
reasonable dispatch and at most within 18 months.’

It is clear that their Lordships were not saying that the
Government of Jamaica had to afford the Commission a period
of 18 months to consider the petition. Jamaica, if it desires to
speed up the process can require that the Commission
complete the consideration within six (6) months.

Jamaica, a sovereign state, has the right to determine under
what circumstances it will allow its citizens the right to have
petitions heard by international bodies. This has to be so to
ensure the good governance of the Jamaican people.

Further the rules and procedures contained in the Convention
and the Regulations made thereunder are not binding upon
Jamaica in so far as they have not been incorporated in the
Domestic Law of Jamaica.

The issuance of the Instructions by the Governor General
cannot, in my view be impeached. To hold otherwise would be
to forfeit the soveresignty of an Independent Nation.”
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Then Cooke J., said:

“Firstly, the Board was not saying that a state must wait for
eighteen months, Secondly, the eighteen months was no more
than an outside estimate of a permissible waiting period.
Thirdly, the Board in suggesting an eighteen-month period
cannot be taken as saying that a decision-maker, a sovereign
nation, cannot with justification reduce this period of eighteen
months. Fourthly, in the instant case, the time limit presciibed
by the Instructions is not inharmonious with the time frame of
the Regulations. Article 44.3 of the Regulations states:

Once the investigatory stage has been completed, the
case shall be brought for consideration before the
Commission, which shall prepare its decision in a period
of 180 days.

In the Instructions the six months begins with the response of
the Government. Generally speaking this would be the time
when the investigatory stage would have been completed. It is
from that time that the 180 days would start. There is little
difference between 6 months and 180 days. Finally, the
Government cannot be faulted in seeking to require expedition
so that the law of the land is carried out. It cannot be said that
there is any unreasonableness in the publication of the
Governor-General's Instructions.”

Karl Harrison J., held that:
“| further hold that the instructions are not uniawful or void as
they do not contravene sections 13, 14, 17 and/or 24 of the
Constitution of Jamaica. Neither, is the issuing of the death
warrant whilst the plaintiff's application is pendlng before the
- IACHR null and void.”
A comment that might be made with respect to these passages is that firstly
Karl Harrison J. recognised that Section 17 of the Constitution aé well as the status of
Instructions by the Govefnor—General in Privy Council were in issue. However, the
learned 'judge did not acknowledge that Lord Griffiths had given an authoritative ruling
on the matter of eightéen months which binds all courts within this jurisdiction.

Secondly, Cooke J., recognised the issue from the standpoint of public law and

focussed on the reasonableness of the period of six months. What was missing was
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that Lord Griffiths had ruled that a reasonable time was at most eighteen months, so if
that maximum period were curtailed by Instructions then it was fair to describe such
Instructions as unreasonable.

With respect to Wolfe C.J., the issue was not the sovereignty of Jamaica. The
Jamaican government had withdrawn from the Optional Protocol and could if it wished
denounce the Inter-American Commission on Human Rights. The point to note is that
the Ministry Paper 34/97 dated ‘October 28, 1997 exhibited by the appellant Lewis
demonstrated that the Executive.saw the need to conform to Pratt and Morgan and
that prompted the withdrawal. Three paragraphs from the Ministry Paper makes this
clear:

“2. The Government of Jamaica decided to withdraw from the
Optional Protocol as a result of the ruling of the Judicial
Committee of the Privy Council in the case of Pratt and
Morgan vs The Attorney General of Jamaica et al.

8. The Government of Jamaica is in no way resiling from its.
hallowed observance of the due process of law, the right to a
fair trial and to the protection of persons from inhuman, cruel
and degrading treatment. These are provided for in our
Constitution. Consequently, our judicial process is wide in
scope and ensures the protection of these Constitutional
rights.

9. The decision of Pratt and Morgan handed down by our
highest Court further enforces the safeguard of these
Constitutional rights.”

In a constitutional democracy it is the law which is supreme and the Constitution
enshrines the office of the Attorney-General in Section 79 as the principal legal advisor
to the Government. It would be odd if this Court failed to pronounce corractly on the

legality of the instructions when it is obligatory to do so in conformity to Section 1 (9) of

the Constitution and the binding precedent of Pratt and Morgan as well as the
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pronouncement by this Court (Rattray P, Bingham and Harrison JJA.) in Neville Lewis
when the initial application for the stay of execution was made.

There are two ways in which this matter of the illegality of the instructions can
be approached. Firstly, to expand on the method ably stated by Harrison JA in Neville
Lewis et al (supra). Section 1(9) of the Constitution reads:

"1(9)No provision of this Constitution that any person or
authority shali not be subject to the direction or control of
any other person or authority in exercising any functions
under this Constitution shall be construed as precluding a
court from exercising jurisdiction in- relation to-any question
whether that person or authority has performed those
functions in accordance with this Constitution or any other
law.”
Then in the Interpretation Section 1(1) states “law” includes any instrument having the
force of law and any unwritten rule of law and “lawful” and “unlawfully’ shall be
construed accordingly. This Constitution enshrines judicial review or the supervisory
jurisdiction of the Supreme Court as an essential feature of public law and the issue is
whether the Instructions issued by the Privy Council by virtue of Section 88(3) of he

Constitution are void, The relevant section reads: -

“88 (3) Subject to the provisions of this Constitution, the Privy
Council may regulate its own procedure.”

That this was the central issue was recognised by this Court on the application for a
stay.' ‘See again Neville Lewis v. The Attorney-General of Jamaica SCCA 104/98
delivered December 18, 1998 at page 2 where td reitérate one of the important issues
to be decided was stated thus: | |

"2 Whether or not the said instructions issued by the
Governor-General iaying down guidelines in respect of
applications pending before the Inter-American
Commission on Human Rights were in conflict with the
observations in the decision of the Judicial Committee of
the Privy Council in Pratt et al. vs. The Attorney-General
of Jamaica (1993) 43 WIR 340 or otherwise.”
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Once this issue was identified then this Court ought to have decided it and so conclude
the matter and make provisions for its reasons to be tested in the Privy Council.
As for the purpose of the Instructions it reads:

"“WHEREAS, the Government of Jamaica has resolved (that)
those applications to the International Human Rights Bodies by
or on behalf of Prisoners under sentence of death must be
conducted in as expeditious & manner as possible:

NOW, THEREFORE, the following instructions which were
approved by the Governor-General in Privy Council on the 6th
day of August, 1997, setting the. time . periods which should
apply to and the procedure for applications from or on behaif of
prisoners under sentence of death to the United Nations
Human Rights Committee and the Inter-American Commission
on Human Rights where a petition or an appeal to the Judicial
Committee of the Privy Council has been refused, abandoned,
withdrawn or dismissed, respectively, are hereby published:-

These instructions are in additio‘n to the instructions issued
by the Governor-General in Privy Council on the 14th day of
August, 1962

Then paragraph 1 reads:
“In these instructions-

‘first International Human Rights body’ means the first of the
Human Rights bodies, being the United Nations Rights
Committee or the Inter-American Commission on Human
Rights, as the case may be, to which an application from or on
behalf of a prisoner under sentence of death has been made:

‘second International Human Rights body’ means the second of the
Human Rights bodies, being the United Nations Human Rights
Committee or the Inter-American Commission on Human
Rights, as the case may be, to which an application from or on
behalf of a prisoner under sentence of death has been made.”
The factual situation which prompted these Instructions is illustrated in this case
where the appellant lodged his complaint with the Inter-American Commission on 2nd

October 1997 and aithough on 17th July 1998 the Commission wrote to the
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Government that Lewis’ case would be considered at its Regular Session from

September 28 to October 16, 1998 there has been no decision on this matter.

Then the crucial paragraphs in the Instructions read as follows:

“3. Where, after a period of one month from the date on which
proof of filing of application has been furnished pursuant to
paragraph 2 no request by the first international Human Rights
Body for a response and for A Stay of Execution has been
received by the Government of Jamaica, the Execution will not
be further postponed.

4. Where the first International Human Rights body has - -
requested from the Government of Jamaica a response to any
charges made by the applicant against the Government, the
Government shall respond to that body within one month of the
receipt of the request.

5.  Where within the period of six months since the response
to the first International Human Rights body by the
Government of Jamaica a recommendation has been received
by the Government as to the outcome of the prisoner's
application the Government of Jamaica shall advise the Clerk
to the Privy Council of the outcome of the application. The
matter shall then be considered by the Privy Council who shall

- advise the Governor-General. Unless the prerogative of mercy

" is then exercised in favour of the prisoner, the execution shall
not be further postponed unless intimation in writing is received
by the Governor-General from the prisoner or on his behalf that
he intends to make an application to the second International
Human Rights body.

6. Where, after a period of six months, beginning on the date
of dispatch of such response, no recommendation has been
received from the first International Human Rights body, the
execution will not be further postponed unless intimation in
writing is received by the Governor-Generat from the prisoner
or on his behalf that he intends to make an application to the
second International Human Rights body.”

Then as for the second international body the following paragraphs are relevant:

“7. Where the Governor-General in Privy Council receives
intimation given by the prisoner or on his behalf that he intends
to apply to the second International Human Rights body, proof
that the application has been filed in the office of the second
International Human Rights body must be furnished to the
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Governor-General in Privy Council within 3 weeks of the
receipt of that intimation.

8. Where, after a period of one month from the date on which
proof of filing an application has been furnished pursuant to
paragraph 7 no request by the second international Human
Rights body for a response and for a Stay of Execution has
been received by the Government of Jamaica, the execution
will not be further postponed. -

9. Where the second International Human Rights body has
requested from the Government of Jamaica a response to any
charges made by the applicant against the Government, the
Government shail respond within one month of that request to
the second International Human Rights body. ... .. .

10. Where within the period of six m.onths after the response
to the second International: Human Rights body by the
Government of Jamaica- :

(@ a communication has been received by the
Government as to the outcome of the prisoner's
application, the Government of Jamaica shall advise
the Clerk to the Privy Council of the outcome of the
application. The matter shall then be considered by
the Privy Councit who shall advise the Governor-
General.  Unless the prerogative of mercy Is
exercised in favour of the prisoner, the execution will
not be further postponed,

(b) no such communication has been received, the
execution will not be further postponed.”

When the Privy Council exercised its rule making pdwers which has the force of

law they were in conflict with the unwritten law of Pratt and Morgan where Lord

Griffiths said [1993] 4 All ER 769, 788;

* The final question concerns applications by prisoners to
IACHR and UNHRC. Their Lordships wish to say nothing to
discourage Jamaica from continuing its membership of these
bodies and from benefiting from the wisdom of their
deliberations. |t is reasonable to allow some period of delay for
the decisions of these bodies in individual cases but it should
not be very prolonged. The UNHRC does not accept the
complaint unless the compiainant ‘has exhausted all available
remedies’. The UNHRC has decided in this case and in
Cariton-Reid v Jamaica 250/1987, Annual Report of the
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Human Rights Committee, 1990 vol 2 GAOR, 45th Session,
Supplement No 40, p 85 that a constitutional motion to the
Supreme Court of Jamaica is not a remedy to which the
complainant need resort before making an application to the
Committee under the Optional Protocol. A complainant will
therefore be able to lodge a complaint immediately after his
case has been disposed of by the Judicial Committee of the
Privy Council. If, however, Jamaica is able to revise its
domestic procedures so that they are carried out with
reasonable expedition nc grounds will exist to make a
complaint based upon delay. And it is to be remembered that
the UNHRC does not consider its role to be that of a further
appellate court: '

‘The Committee .observes. that it is. generally for the
appellate courts of States parties to the Covenant and
not for the Committee to evaluate the facts and evidence
placed before domestic. courts and to review the
interpretation of domestic law by national courts.
Similarly, it is for the appellate courts and not for the
Committee to revise specific instructions to the jury by
the judge, unless it is apparent from the author's
submission that the instructions to the jury were clearly
arbitrary or tantamount to a denial of justice, or that the
judge manifestly violated his obligation of impartiality.’
(See DS v Jamaica 304/1988, Annual Report of the
Human Rights Committee, 1991111 GAOR, 46th
Session, Supplement No. 40, p 281.)

it therefore appears to their Lordships that provided there is in
future no unacceptable delay in the domestic proceedings
compilaints to the UNHRC from Jamaica should be infrequent
and when they do occur it should be possible for the committee
to dispose of them with reasonable dispatch and at most within
eighteen months.” [Emphasis supplied]

See Secretary for Education and Science v Tamesside Metropolitan Borough

" Council [1977] A.C. 1014,

It is a cardinal rule in drafting that the draftsman takes into consideration the
‘unWritten law' or judicial decisions so that there is harmony in the legal system. It is
the judiciary. who has the final say on .what the law or thé constitution means and if

there is a conflict between the Instructions and a judicial decision on the same subject
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then the judicial decision takes precedence. Moreover, the common law method of

interpretation is developed case by case. As new facts emerge then while maintaining

the same principle there are adjustment to take into account new facts. So in Thomas

and Hilaire Lord Millett said at p. 19:

“Conclusion

Their Lordships have accordingiy stayed the execution of the
appseltants until their current petitions to the Commission have
been determined and any report of the Commission or ruling of

‘the JACHR has been considered by the authorities of Trinidad

and Tobago. Subject thereto they dismiss the appeals of both
appeliants.

Similar considerations will apply in relation to other persons
under sentence of death in Trinidad and Tobago who have
lodged petitions with the Commission or the UNHRC. The
Advisory Committee may, of course, take into account the
delay occasioned by the slowness of the international bodies in
dealing with such petitions. But in their Lordships view such
defays should not prevent the death sentence from being
carried out.’”_Where, therefore, more than 18 months elapses
between the date on which a_condemned man lodges a
petition to_an international body and its final determination,
their Lordshlps would regard it as appropriate to add the
excess to the period of 18 months allowed for in Pratt.”
[Emphasis supplied).

In this context the followihg statement by Lord, Slynh and Lord Hope in Fisher v

The Minister of Public Saféty and Immigration et al. Privy Council Appeal No 35 of

1898 delivered 5th October 1998, taken from their dissenting judgment is useful.

reads at p. 19:

“In deciding what is reasonable we think that it is not right to
compare the time taken for domestic proceedings with that
taken by international bodies. It is apparent that proceedings
even in the Eurcpean Commission and Court of Human Rights
can take five years, or occasionally even more. The [LA.C.H.R.
only normally meets twice a year and its members act on a
part-time basis.”

Equally useful is their statement of principle on page 17 which is as follows:

It
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“t seems to us that the fact that the Government have
participated in this procedure - they furnished the information
requested by the 1.A.C.H.R. after the Commission’s receipt of
Fisher's application, they responded to their initial comments
and recommendations and they presented a statement of their
position at the Friendly Settlement Meeting in VWashington -
has provided Fisher with a legitimate expectation that, if the
LA.C.H.R. were to recommend against the carmrying out of the
death sentence, their views would be consicered before the
final decision is taken as to whether or not he is to be
executed. But any such recommendation would plainly be
pointless if he were to be executed before the recommendation
was made and communicated to the Government. For the

‘Government to' carry out the death sentence while still-awaiting= """

a recommendation which might, when.considered, lead to its
commutation to a sentence of life imprisonment would seem in
itself to be an obvious violation of Fisher's right to life. But we
think that it is proper also for this purpose fo take into account
. - not only that legitimate expectation but also the many months
" which Fisher has already spent in the condemned cell,
-~ following the completion of the domestic appeal process. This
was for no other purpose than to await the recommendation of
“the 1L.A.C.H.R. In these circumstances the argument that for
him to be executed before that recommendation is received
would constitute “inhuman treatment’ within the meaning of
Article 17(1) appears to us to be unanswerable. It is hard to
imagine a more obvious denial of human rights than to execute
a man; after many months of waiting for the result, while his
-case is 'still under legitimate consideration by an international
human rights body. I a legalistic interpretation. of Article 17(1)
leads to the conclusion that its provisions would not be violated
in such circumstances, that interpretation must surely give way
to an interpretation which protects the individual from such
treatment and respects his human rights.”

So the Instructions ought to be redrafted to take into account the decision in Pratt and
Morgan. Further the Privy Council in their deiiberations on whether they should
exercise the prerogative of mercy, should add on to the eighteen months if necessary.

On the public_law -.a.lslpé'ct some passages from Anisminic Ltd. v. Foreign
Compensation Cbrr_nmi__ssién [1969] 2 A.C. 147 contain some useful dicta which
explain the scope and limits ofjudicial review. Lord Pearce at page 194 said:

“My Lords, the courts have a general jurisdiction over the
administration of justice in this country. From time to time
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Parliament sets up special tribunals to deal with special
matters and gives them jurisdiction to decide these matters
without any appeal to the courts. When this happens the
courts cannot hear appeals from such a tribunal or substitute
their own views on any matters which have been specifically
committed by Parliament to the tribunal.

Such tribunals must, however, confine themselves within the
powers specially committed to them on a true construction of
the relevant Acts of Parliament. It would lead to an absurd
situation if a fribunal, having been given a circumscribed area
of inquiry, carved out from the general jurisdiction of the courts,
were entitled of its own motion to extend that area by
misconstruing the limits of its mandate to mqwre and decide as
set out in the Act of Parhament ? S

Then Lord Wilberforce put it this way at p. 207:

“In every case, whatever the character of a tribunal, however
wide the range of questions remitted to it,, however great the
permissible margin of mistake, the essential point remains that
the tribunal has a derived authority, derived, that is, from
statute: at some point, and to be found from a consideration of
the legislation, the field within which it operates is marked out
and limited. There is always an area, narrow or wide, which is
the tribunal’'s area; a residual area, wide or narrow, in which
the legislature has previously expressed its will and into which
the tribunal may not enter.”

Then on p. 208 Lord Wilberforce continued thus:

“That the ascertainment of the proper limits of the tribunal’s
power of decision is a task for the court was stated by Farwell
L.J. in Rex v. Shoreditch Assessment Committee, Ex parte
Morgan [1910] 2 K.B. 859, 880 in language which, though
perhaps vulnerable to logical analysis, has proved its value as
guidance to the courts:

‘Subjection in this respect to the High Court is a necessary
and inseperable incident for all tribunals of limited jurisdiction;
for the existence of the limit necessitates an authority to
determine and enforce it; it is a contradiction in terms to create
a tribunal with limited jurisdiction and unlimited power to
determine such limit at its own will and pleasure - such a
tribunal would be autocratic, not limited - and it is immaterial
whether the decision of the inferior tribunal on the question of
the existence or non-existence of its own jurisdiction is founded
on law or fact'.”
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It is the principle derived from these passages which is important. The Constitution
accords the Privy Council a limited rute making power and it is the Supreme Court and
on an appeal that this Court has the duty to determine the limits of the rules the Privy
Councii may proclaim when it makes rules repugnant to the decision of the Board in

Pratt and Morgan. Those rules must yield to judicial authority as ordained pursuant to

~ Section 1(9) of the Constitution. The important point to note is that Pratt and Morgan’

in construing Section 17 of the Constitution decided that the reasonable time to aifow

for appiications to the International Tribunals_ was- at most eighteen months. it was -

therefore beyond the powers of the Governor-General in Privy Council to abridge that
time to at most six months.

In Trinidad the same position was reached by resorting to the due process

clause. This analysis is also applicable to Jamaica by virtue of section 1(9) of the -

Constitution. Here is how it was put by Lord Millett in Thomas v Hilaire at p. 8

" “Due Process

The due process clause in the Constitution of Trinidad and
Tobago can be traced back to the confirmation of Magna Carta
by Edward lil in 1354, when the expression ‘due process of
law’ replaced ;the law of the land’ in Article 39 of the original
version. Coke regarded the two expressions as synonymous.
They protected the subject from absolute monarchy and the
exercise of arbitrary executive power. This interpretation may
have been appropriate in the absence of either a written
constitution or a doctrine of the separation of powers and at a
time when a sovereign legislature was in the habit of passing
Acts of Attainder. But such expressions mean different things
to different ages. The words ‘due process of law' were
introduced into a New York statute in 1787 for the purpose of
protecting the individual from being deprived of life, liberty or
property by act of the legislature alone. Madison had the same

- object in 1791.when he drafted what became the Fifth
Amendment to the Constitution of the United States of
America. The due process clauses in the Fifth and Fourteenth
Amendments underpin the doctrine of the separation of powers

CRULA LR AN ESER UL KL Y )
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in the United States and serve as a cornerstone of the
constitutiona!l protection afforded to its citizens. Transplanted
to the Constitution of Trinidad and Tobago, the due process
clause excludes legislative as well as executive interference
with the judicial process.

But the clause plainly does more than this. It deliberately-
employs different language from that found in the
corresponding provisions of the Universal Declaration of
Human Rights and the European Convention on Human
Rights. They speak merely of ‘the sentence of a court of
competent jurisdiction’. The due process clause requires the
process to be judicial; but it also requires it to be “due”. In
their Lordships’ view ‘due process of iaw' is a compendious
expression in which the. word ‘law’ does. not refer to .any .
particular law and is not a synonym for common law or statute.
Rather it invokes the concept of the rule of law itseif and the
universally accepted standards of justice observed by civilized
nations which observe the rule of law: see the illuminating
judgment of Phillips J.A. in Lassalle v. Attorney-General
(1971), 18 W.I.R. 379 from which their Lordships have derived
much assistance.”

Then Lord Millett continues by citing Holmes J., in Frank v Mangum (1915) 237 U.S.
309:347 as follows to demonstrate procedural fairness.

“Whatever disagreement there may be as to the scope of the
phrase ‘due process of law’, there can be no doubt that it
embraces the fundamental concept of a fair trial, with
opportunity to be heard.”

It is in this way that Section 1(9) of the Jamaican Constitution which enshrines judicial
review which embraces natural justice, is a kindred spirit with Section 4(a) of the

Trinidad Constitution which reads:

“4. 1t is hereby recognised and declared that in Trinidad and
Tobago there have existed and shall continue to exist without
discrimination by reason of race, origin, colour, religion or sex,
the following fundamental human rights and freedoms,
namely:-
(@) the right of the individual to life, liberty, security of the
person and enjoyment of property and the right not to
be deprived thereof except by due process of law.”
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It is now necessary to demonstrate how the Privy Council relied on another
approach in Thomas and Hilaire, to declare the Instructions invalid. 1 shall cite the
entire passage on this issue. Lord Millett said at pp. 6-8:

“The Instructions

The Government's case does not depend on the validity of
the Instructions, but on the absence of any legal basis for the
appeiflants’ claim to be entitled to proceed with their
applications to the Commission and to have them determined
before sentence of death is carried out. The invalidity of the
Instruction is, however, crucial to the success of the appellants’
arguments, and it is convenient to deal with this question first. -

Their Lordships are satisfied that the instructions were
unlawful. This is not because they were calculated to put
Trinidad and Tobago in breach of the International Covenant or
the Convention, for these had not been incorporated into and
did not form part of the law of Trinidad and Tobago. But they
were unlawful because they were disproportionate. They
contemplated the possibility of successive applications to the
Commission and the UNHRC (which was possible though
unlikely), and laid down a series of successive time limits for
the taking of the several steps which would be involved in the
making of successive applications to both international bodies.”

Then Lord Millett continued thus:

- *In their Lordships’ view it was reasonable for the Government
of Trinidad and Tobago to take action to ensure that lawful

- sentences passed by its Courts should not be frustrated by
events beyond the Government's control. 1t was reasonable to
provide some outside time limit within which the international
appellate processes should be completed. The Instructions
had the object of introducing an appropriate element of
urgency into the international appellate processes. This object
was in conformity with the policy laid down by the Board in
Pratt v. Attorney-General for Jamaica [1994] 2 A.C. 1, 33
that:-

‘a state that wishes to retain capital punishment must
accept the responsibility of ensuring that execution
follows as swiftly as practicable after sentence allowing a
reasonable time for appeal and consideration of
reprieve... If the appellate procedure enables the prisoner
to prolong the appellate hearings over a period of years,
the fault is to be attributed to the appellate system that
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permits such delay and not to the prisoner who takes
advantage of it. Appellate procedures that echo down
the years are not compatible with capital punishment.
The death row phenomenon must not become
established as part of our jurisprudence.’

The Government of Trinidad and Tobago, which is concerned
to maintain public confidence in the criminal justice system in
Trinidad and Tobago, was entitled to take appropriate
measures to ensure that the international appellate processes
did not prevent lawful sentences passed by the courts from
being carried out.”

Then Lord Millett concludes thus:

“In their Lordships’ view it was also reasonable to provide for the
possibility of successive applications to the same or different
bodies. They are, however, satisfied that the Instructions were
disproportionate because they curtailed petitioners’ rights further
than was necessary to deal with the mischief created by the
delays in the international appellate processes. It would have
been sufficient to presctibe an outside period of (say) 18
months for the completion of all such processes. This could
apply whether the petitioner made only one application or
applied successively to more than one international body or
made successive applications to the same body. It was
unnecessary and inappropriate to provide separate and
successive time limits for each application and for each stage of
each application. This had the effect of drastically and
unnecessarily curtailing the time limits within which the first such
body could complete its processes.”

So on this a_spedt the appellant succeeds that the Instructions are invalid. On the
basis that the Instructions are invalid what is the fault of the warrant? Must it be
rescinded, executed or stayed or the offending clause severed? The clause in the
warrant which reads:
“AND WHEREAS the application to the inter “American
Commission on Human Rights by Neville Lewis has not been
definitively considered within the time limits set out in the
Governor-General's Instructions of August 6, 1997.”

must be severed in order to conform with Thomas and Hilaire which reads at page 16:

“In allowing only 18 months to complete the international
process, the Board can with hindsight be seen to have been
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unduly optimistic in Pratt. Their Lordships have considered
whether a longer period should be substituted, but have come
to the conclusion that this would not meet the case. Indeed, it
might even encourage delays in the process in the hope that
the time limits would be exceeded. Their Lordships observe
that the ratio of Pratt, that a state which wishes to retain capital
punishment must accept responsibility for ensuring that the
appellate system is not productive of excessive delay, is not
appropriate to international legal processes which are beyond
the control of the state concerned. Prompt determination by
human rights bodies of applications from men condemned fo
death is more likely to be achieved if delay in dealing with them
does not automatically lead to commutation of the sentence.”

Then Lord Millett continues thus at page 19:

“CONCLUSION

“Their lordships have accordingly stayed the execution of the
appeliants until their current petitions to the Commission have
been determined and any report of the Commission or rufing of
the IACHR has been considered by the authorities of Trinidad
and Tobago. Subject thereto they dismiss the appeals of both
appellants.

Similar considerations will apply in relation to other persons
under sentence of death in Trinidad and Tobago who have
lodged petitions with the Commission or the UNHRC. The
Advisory Committee may, of course, take into account the
delay occasioned by the sfowness of the international bodies in
dealing with such petitions. But in their Lordships’ view such
delays should not prevent the. death sentence from being
carried out. Where, therefore, more than 18 months elapse
between the date on which- a condemned man lodges a
petition to an international body and its final determination,
their Lordships would regard it as appropriate to add the
excess to the period of 18 months allowed in Pratt.”

The principle stated here is very similar to that stated by Lord Slynn and Lord Hope in
Fisher No. 2 (supra).
This would be the appropriate relief rather than the order sought of rescinding

the death warrant. However, the order sought of staying the execution was appropriate
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in Council or the continuation of the hearing before the LA.C.H.R.

The foregoing analysis covers ground 2 in the Notice of Appeal. There was a
third additional ground filed but not argued, Mr. Small spécificaﬂy acknowiedged that
the binding authorities preciuded him for arguing that ground before this Court. He
however wished to reserve it for argument if permitted before their Lordships’ Board. It

is against this background that consideration must be given to Ground 1. The

contention was that the Constitutional Court ;

it will suffice to cite the following passage from Thomas and Hilaire at page 10.

It reads: |

“has misinterpreted the rights and obligations which flow from
the convention and their legal effect on the domestic law and in
particular on the right and duties under the Constitution and in
public law”

“Their Lordships recognise the constitutional importance of the

* principle that international conventions do not alter domestic

law except to the extent that they are incorporated into
domestic iaw by legislation.. The making of a treaty, in Trinidad
and Tobago as in England, is an act of the executive
government, not of the legislature. It follows that the terms of a
treaty cannot effect any alteration to domestic faw or deprive
the subject of existing legal rights unless and until enacted into
domestic law by or under authority of the legislature. VWhen so
enacted, the Courts give effect to the domestic legisiation, not
to the terms of the treaty. The many authorative statements to
this effect are too well known to need citation. [t is sometimes
argued that human rights treaties form an exception to this

“principle. It is also sometimes argued that a principle which is

intended to afford the subject constitutional protection against
the exercise of executive power cannot be invoked by the
executive itseif to escape from obligations which it has entered
into for his protection. Their Lordships mention these
arguments for completeness. They do not find it necessary to
examine them further in the present case.”
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The dissenting judgment of Lord Goff and Lord Hobhouse expressed a like
view. They said at p. 21:

“The treaty making power is an Executive power but its
exercise does not alter the law of the Republic unless and until
Parliament chooses to make laws which do so. The position is
the same as it was in the United Kingdom before the passing
of the European Communities Act 1972. (J .H. Rayner
{Mincing Lane) Ltd. v. Department of Trade and Industry
[1990] 2 A.C. 418, in particular per Lord Qliver of Aylmerion at

- pp. 499-500;, Reg. V. Secretary of State for the Home
Department, Ex parte Brind [1991] 1 A.C. 696, in particular
per Lord Bridge of Harwich at p. 747."

In the Constitdtional Court Woife C.J. stated that:

“H; Lauterpacht in Oppenheim’s International Law Vol. 1
(8th Edn. 1955) in dealing with the theory of how international
law and national iaw interact states:

if the Law of Nations and Municipal Law differ as
demonstrated, the Law of Nations can neither as a body
nor in parts be per se a part of Municipal Law. Just as
Municipal Law lacks the power of altering or creating
rules of International Law so the latter lacks absolutely
the power of altering or creating rules of Municipal Law.
If according to the Municipal Law of an individual state
the Law of Nations as a body or in parts is considered to
be part of the law of the land, this can only be so either
by municipal custom or by statute, and then the
respective rules of the Law of the Nations have by
adoption become at the same time rules of Municipal
Law.

Wherever and whenever such total or partial adoption
has not taken place, municipal courts cannot be
considered to be bound by International Law, because it
has, per se, no power over municipal courts. And if it
happens that a rule of Municipal Law is in_indubitable

conflict with a rule of Law of Nations, municipal courts
must apply the former,’ (emphasis mine)

The principle enunciated above applies to conventions and
international treaties. Therefore, Jamaica not having
incorporated the Convention into its domestic Law breaches of
the Convention are not justiciable in the Courts of Jamaica.”

Cooke J., put the position this way:
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“Let it be said at the outset that the fact that Jamaica is a
signatory to the American Convention on Human Rights does
not confer any individual rights to the plaintiff vis-a-vis that
Convention. This is because this Convention has not been
incorporated into the municipal law of Jamaica.”

“Then Karl Harrison J., said:
“It is also a principle in public law that the provisions of an
international treaty to which the State is a party do not form
part of domestic law unless those provisions have been validly
incorporated into its municipal law by statute. Counsel for the
plaintiff in the instant case has agreed that the American
Convention on Human Rights has not been incorporated into
domestic law. But, the fact that the Convention has not been
incorporated into municipal law does not mean that its
ratification holds no significance for the State.”
When these statements of principle are éompared with the passages from the
Privy Council cited previously it is difficult to understand how it couid have been
coniended that the Constitutional Court erred in principle or in application on this
aspect of the case.
Turning to Ground 3 it states:
"3. That the Full Court erred in holding that the appellant had
not been subjected to inhuman and degrading treatment
and/or punishment contrary to the provisions of Section
17(1) of the Constitution by virtue of the conditions of his
incarceration prior to andfor subsequent to his conviction.”
This ground corresponds to paragraphs 9 and 10 of the Amended Statement of Claim.
To reiterate Mr. Small did not argue this ground but added it to reserve his
submission for the Board. The implication is that he accepted the binding nature of the
judgment of Thomas and Hilaire in this Court on this aspect of the matter. At page 14
Lord Millett said:

“Cruel and unusual treatment or punishment

The appeliants, of course, would not be content with a stay
of execution alone. They seek to have the sentences
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commuted, For this purpose, they invoke section 5(2)(b) of the
Constitution, which prohibits the infliction of cruel and unusual
treatment or punishment. They rely on the length of time
during which they have been kept in prison, both before and
after conviction, and on the conditions in prison, both
separately and cumulatively.”

Then Lord Millett continued thus:

“Even if the prison conditions in themselves amounted to cruel
and unusual treatment, however, and so constituted an
independent breach of the appellants’ constitutional rights,
commutation of the sentence would not be the appropriate
remedy. Pratt did not establish the principle that prolonged
detention prior- to execution. constitutes cruel and unusual
treatment. It is the carrying out of the death sentence after
such detention which constitutes cruel and unusual
punishment. This is because of the additional cruelty, over and
above that inherent in the death penally itself, involved in
carrying it out after having exposed the condemned man to a
long period of alternating hope and despair. It is the
circumstances in which it is proposed to camry out the
sentence, not the fact that it has been preceded by a long
period of imprisonment which renders it cruel and unusual. The
fact that the conditions in which the condemned man has been
kept prior to execution infringe his constitutional rights does not
make a lawful sentence unconstitutional.”

Then stating an exceptional situation Lord Millett said:

“It would be otherwise if the condemned man were kept in
solitary confinement or shackled or flogged or tortured. One
would then say: “enough is enough”. A state which imposes
such punishments forfeits its right to carry out the death
sentence in addition. But the present cases fall a long way
short of this”

Then the conclusion reads as follows:

“Their L.ordships are unwilling to adopt the approach of the
IACHR which they understand holds that any breach of a
condemned man’'s constitutional rights makes it unlawful to
carry out a sentence of death. In their Lordships’ view this fails
to give sufficient recognition to the public interest in having a
lawful sentence of the court carried out. They would also be
slow to accept the proposition that a breach of a man's
constitutional rights must attract some remedy, and that if the
only remedy which is available is commutation of the sentence
then it must be adopted even if it is inappropriate and
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disproportionate.  The proposition would have little to
commend it even in the absence of section 14(2) of the
Constitution, but it is clearly precluded by that section.”

Before parting ! would like to thank Mr. Small for the appellant and Mr. Campbeli for

the respondents for their helpful submissions and comprehensive citation of authorities

Conclusion

So thé appellant has. succeeded in part as tﬁ.cla Instru_ﬁt.i'or_;s ﬁave been struck
down and an illegal term in’ t_he dééth warrant-severéd. Consequently the Order of the
Court below should be varied. S S | -

It is hecessary to advert to the proceedings before both International Tribunals
before fbrmulating the appropriate order in this case: The Report by the LA.C.H.R. on
Neville Lewis has made findings which must be taken into accounf. Paragraph 51
..réads: |

"51. The claims raised concerning Mr. Lewis’ due process
guarantees under Article 8 and the other questions directly
related to the death sentence issued against him have already
been dismissed as duplicative of those previously examined by
the UNHRC and need be considered no further. None of the
remaining claims have been the subject of a final judgment of
the Jamaican courts. For the purposes of analysis, these
claims may be dealt with in two parts, the first conceming
situations the petitioners maintain are ongoing, and the second

© concerning what are alleged to have been specific events.
The former consists of the allegations concerning the Governor
General's Instructions,. and the lack of access to judicial
guarantees resulting from the absence of legal aid. In each
instance, the petitioners claim that Mr. Lewis’ rights under the
Convention have been and continue to be violated. While
‘denying the substance of the claims, the State has not
questioned the timeliness of their presentation.”

Then paragraph 53 reads:

“53. The second part of the analysis concerns, first, the
allegations that Mr. Lewis’ personal items were confiscated and
destroyed by prison guards on March 5, 1997, and second,
that the treatment accorded him when he was removed to the
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~condemned cell for two specific pericds of time constituted a
form of torture. The State reporied that it was investigating the
former- allegations, and categorically controverts the substance
of the latter. it has not challenged the timeliness of
presentation of any of the claims raised. Given the dates of
the several incidents alleged, March of 1997, September of
1997 and August of 1998; the September 29, 1997 filing of the
petition before the [ACHR; the information and arguments on
record; and the fact that the claims regarding the confiscation
of Mr. lLewis' personal items reportedly remain under
investigation by the State, the Commission considers this
complaint to have been timely filed.”

Two more paragraphs are pertinent and they read as follows:

“60. Because the absence of legal aid may impede the

invocation of a constitutional remedy to the extent that it is
essentially unavailable to an indigent applicant, resort to that
recourse may not have been required as a condition for
admitting the present case. However, in view of the fact that
the remedy has been invoked, apparently through the
assistance of pro bono legal counsel, its potential efficacy

“must be evaiuated. See generally, IACHR, Velasquez
Rodriquez Case Judgment of July 29, 1988. In this regard,

~ the Commission observes that it has no information on the

- record to show that this remedy is incapable of producing the
results for which it was designed with respect to the two sets of
claims identified above. Given that the barrier to exhaustion
complained of has been surmounted; that these claims have
not been raised before the Jamaican judiciary previously; and
that there are no indicia of undue delay or other grounds for
excuse on the record, the Commission concludes that it cannot
admit the present case while the constitutional motion remains
pending.”

“V.  CONCLUSIONS

- 61 In accordance with the foregeing analysis of the
requirements of Articles 46 and 47 of the American Convention
and the applicable provisions of its Regulations, the
Commission concludes that it is unable to continue with the
processing of this case at the present time. The claims
concerning Aricles 8 and 4 which relate to due process
guarantees and the application of the death penalty in the case
of Mr. Lewis are inadmissible due to the prohibition of
duplication set forth in Article 47.d of the Convention.”
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It is not for this Court to anticipate what the Commission will do if Lewis wishes
to continue his case before therﬁ. There are binding‘authoriti'es referred to in this
judgment which state that the type of complaint the IACHR is willing to consider cannot
be the basis in ‘iav.v:for commuting the lawful sentence of death imposed on Lewis. In
any event the Commission is only empowered' to make recommendations on the
Prerogative of Mercy. What is relevant is that it is open to him to exhaust his domestic
remedies by invoking the jurisdiction of the Board either by petition for special leave or
by conditional leave. Any temporary stay of the warrant of execution must be relevaht -
to proceedi‘ngs before the Board. It is. only if such proceedings are abandoned that it
will be necessary to 'make provision at this stage for a stay pending the continued
hearing before the tACHR. The effective use of the warfant to control the pace of
proceedings is set. 6ut with clarity by Lord Goff in Henfield and Farrington P.C. Appeal
Nos 26 and 37 delivered 14th Qctober, 1996 af page 10, The péssage ran thus:

“It was submitted on behalf of Farrington that, steps had been
taken by the authorities to keep the proceedings in Jones
under control, they would have been disposed of before
- Farrington’s appeal was dismissed by the Court of Appeal on
28th April 1994. If so, his case would then have been referred
to the Advisory Committee (in accordance with the judgment in
Pratt, delivered on 3rd November 1993 and a warrant for his
execution would have been issued soon after. The effect of
this would have been that Farrington's advisers would have to
apply for a stay of execution, and would for that purpose have
had to proceed with expedition with his petition for leave to
appeal to the Privy Council, which would have been dismissed
-a few months later.”

The other passage at page 14 states:

“For if it is decided that the law should take its course, a
warrant of execution can be issued and all further steps will
require a stay of execution which should ensure that there is
thereafter no delay on the part of those representing the
condemned man; and there should in any event be no deiay
on the part of the authorities, such as the failure to curtail the
delay which occurred in Jones.”
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Now as to the order of this Court it should read:
“(1)Appeal in part allowed,.

(2) The Instructions of the Governor-General in Privy Council
dated 6th August 1997 are unlawful.

(3) The clause in the death warrant relating to the unlawful
Instructions should be severed.

(4) Temporary stay of execution granted for 14 days pending
application for conditional leave to Her Majesty in Council,
or a petition for special leave.

(5) No order as to costs

(6) Liberty to apply.”
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LANGRIN J.A.

The appellant Neville Lewis claims relief under the Constitution of Jamaica
asserting that (a) the issue of the said death warrant while the appellant's application is
pending before the Inter- American Commission ph Human Rights for violation of the
appellant’'s rights under the American Convention on Human Rights contravenes the
appeliant's rights to equality before the law and the protef:tion of the law guaranteed by
Sections 13,14,17 andfor 24 of the said Consti;ution and is null and void; (b) the
Instructions dated August 7, 1997 are uniawful, void and of no effect as contravening
sections 13,14,17 and/or 24 of the said Constitution.

Section 13 of the Constitution which came into force immediately before August
8, 1962 provides that every person in Jamaica is entitied to the fundamental rights of
“life, liberty, security of the person, the enjoyment of property and the protection of the
law” but subject to respect for the “rights and freedom of others and for the pubiic
interest.”

Section 14 provides:

“14. -- No person shall intentionally be deprived of his life
save in execution of the sentence of a court in respect of a
criminal offence of which he has been convicted".

The obvious difficulty of advancing any argument under this section is that this
Court is bound by the decision in Fisher vs The Minister of Public Safety and
Immigration et al (No. 2) Privy Council Appeal No. 35/98 delivered 5% October, 1998.
The reference to Court would be confined to the domestic Courts of Jamaica.

Section 17 provides:

“{1) No person shall be subjected to torture or to
inhuman or degrading punishment or other treatment.

(2) Nothing contained in or done under the
authority of any law shall be held to be inconsistent
with or in contravention of this section to the extent
that the law in question authorise the infliction of any
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description of punishment which was lawful in
Jamaica immediately before the appointed day”.

Again it was decided in Fisher No. (2) (supra) theﬁ execution while a petition is
pending does not constitute a breach of a constitutionat right under Section 17. It was
specifically stated therein that legitimate e);pectations do not create binding rules of law.

Section 24 provides protection from discrimination on the grouhds of race, place
of origin, poliﬁcal opinion, célcur or creed. The appellant did not advance any
arguments undér this section which in my view has_ no relevance to the appellant's
case.

The appeliant was arrested on November 11, 1992 and charged for the murder of
Victor Higgs. On the 14" October, 1994 he was convicted of capital murder. On the
31% July, 1995 the Court lof Appeal dismissed his appeal against conviction. The
appellant petitioned for spécial leave to appeal against conviction and his petition was
dismissed by the Judicial Committee of the Privy Council on 2" May, 1996. On the 24"
May, 1996, the appellant petitioned the United Nations Human Rights Committee
alleging violation of Articles @ and 10, which entitled an arrested person to trial within a
reasonable time or to release. That body on 17" July, 1997 found that the appellant had
not been afforded a trial within a reasonable time and that he was entitled to an effective
remedy, including cdmpensation. The Jamaica Privy Council on 9" September, 1997
determined that the Prerogative of Mercy should not be exercised in favour of the
| appellant. A warrant was issued on the 12" September, 1997 for the execution of the
appellant on the 25™ September, 1997. -

A directive was issued by the Governor General staying the execution and
recalling the warrant. On the 7" August the Government 'had published Instructions
dealing with the Intemational Appellate process.  On October 2, 1997, the appeliant

petitioned the lnter-Americah Commission on Human Rights. The following day, 3¢



October, 1997 the State withdrew from the Optional Protocol of the UNHRC. The
Commission requested the Government to stay the execution. On the 14™ August, 1998

another warrant for execution was issued. It was this warrant which gave rise to the
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filing of the Constitutional Writ on 21* August, 1998.

By section 25 (1) of the Constitu'tion, if any person alleges a contravention of his
fundamental rights “then without prejudice to any other action with respect to the same

matter which is lawfully available that person may apply to the 'Supreme Court for

redress.”

Section 25 (2) provides that:

“28 — (2) the Supreme Court shall have original

.. jurisdiction to hear and determine any application made by

any person in pursuance of subsection (1) of this section
and may make such orders, issue such writs and give such
directions as it may consider appropriate for the purpose of
enforcing, or securing the enforcement of, any of the
provisions of the said sections 14 to 24 (inclusive) to the
protection of which the person concerned is entitled:

Provided...”

The reliefs sought by the appellant are clearly stated as follows:

@

(ii)

(iii)

(iv)

An order rescinding the decision of the Governor General to
approve and promulgate instructions for dealing with applications
to the inter-American Commission on Human Rights (“The
Commission") and the United Nations Human Rights Committee

- by or on behalf of prisoners under sentence of death.

Further or alternatively a declaration that the said instructions
dated August 6, 1997 are unlawful, void and of no effect as
contravening sections 13,14,17 and/or 24 of the said constitution,

An order rescinding the death warrant issued on/for about the 14"
instant for the plaintif's execution on the 27" instant.

A declaration that the issue of the said death warrant while the
plaintiff's application is pending before Inter-American
Commission on Human Rights for violation of the plaintiff rights
under the. American Convention on Human rights, the plaintiff's
rights to equality before the law and the protection of the law
guaranteed by section 13, 14, 17 andfor 24 of the said
constitution, is null and void.
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(v) An order staying the execution of the pEaintlff.

(vi) A declaration that the plaintiff's right not to be subjected to tortore
and inhuman or degrading punishment or treatment is being or is
likely to be violated.

(vii)  An interim order staying the execution of the sentence of death
on the plaintiff or alternatively, a conservatory order directing
defendants not {o ‘carry out the execution of the plaintiff pending
the determination of the plaintiff's application to the Inter-
American Commission on Human Rights and/or pending the
hearing and determination of thls sunt or any resultant appeals
therefrom ‘

(viii)  All such 'orders, writs and directions as may be necessary or
appropriate to secure redress by the plaintiff for the contravention
of his fundamental rights and freedoms whlch are guaranteed to
the plalntuff by the Constitution of Jamaica.

The Constitutional Court compnsmg Wolfe CJ. Cooke and Harrison JJ on

January 7, 1999 dlsmlssecl the appellant's appllcatlon for redress under the Constitution.

The grounds of appeal relied on by the appellant ‘are stated as follows

(1)  That the Full Court has misinterpreted the rights and
obligations which flow from the convention and their legal
effect on the domestic law and in particular on the rights
and duties under the Constitution and in public law.

(2)  That the Full Court has misunderstood the implications of
the Governor General's Instructions and their effect on the
Constitution and other rights of the citizens of Jamaica.

3) That the Full Court erred in holding that the appellant had
not been subjected to inhuman and degrading treatment
and/or -puhishment contrary to the provisions of Section

17(1) of the Constitution by virtue of the conditions of his

incarceration prior to andfor subsequent to his conviction.
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Mr. Small did not argue ground 3. Suffice it to say that the law is clearly stated
in Thomas and Hilalre vs AG PI/C Appeal 60/98. Lord Millett in delivering the
maijority opinion of the board on 17 March, 1999 said at pg. 17:

“Even if the prison conditions in themselves amounted to
cruel and unusual treatment, however, and so constituted
an independent breach of the appellants’ constitutional
rights commutation of the sentence wouid not be the
appropriate remedy. Pratt did not establish the principle
that prolonged detention prior to execution constitutes
crue! and unusual treatment. It is the carrying out of the
death sentence after such detention which constitutes
cruel and unusual punishment. This is because of the
additional cruelty, over and above that inherent in the
death penalty itself, involved in carrying out after having
.exposed the condemned man to a long period of
alternating hope and despair. It is the circumstances in
which it is proposed to carry out the sentence, not the fact
that it has been preceded by a long period of
imprisonment, which renders it cruel and unusual. The fact
that the conditions in which the condemned man has been
kept prior to execution infringe his constitutional rights
does not make a lawfuf sentence unconstitutional.”

" The jurisprudential background to the fundamentat rights and individual freedom
in the Jamaican Constitution are the Universal Declaration of Human Rights 1948 and
the European Convention for the Protection of Human Rights and Fundamental
Freedoms 1953.

The Government of Jamaica signed and ratified the American Convention on
- Human Rights on 7™ August, 1978, By this act the Government gave an undertaking to
respect the rights and freedoms recognised in the Convention and "o ensure to all
persons subject to their jurisdiction the free and full exercise of those rights and
freedoms without any discrimination tor reasons of race, color, sex or language, religion,
“political or other opinion, national or social origin, economic status, birth, or any other
social condition”.

Itis common ground that the Convention was not enacted into municipai law. The

Convention established two institutions the Inter American Commission on Human
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Rights ("The Commission”) and its judicial organ the Inter American Court of Human
Rights (“the IACHR") td which the Commission could refer disputes. The Government of
Jamaica did not accept the jurisdiction of the Court.

The essential issue for determination is whether the appellant has a
constitutional right to have his application to thel' inter American Commission on Human
Rights considered and determined before his sentence is carried out. |

Mr. Smali boldly submitted that by ratifying the American Convention in 1978
the State added to the legal processes made available to the citizen to have his
constitutional and common law fundamental rights adjudicated on and protected. By
that process it was made part of the domestic criminal justice system and pa'rt of the
citizen’s right to protection of the law. To deprive the citizen of that right wduid bea
limitation of the procedural fairness provisions which are fundamental to the
constitutional protection contained in Chapter ill of the Constitution.

He further submitted that there is the right of a condemned man to be allowed to
complete an application or other analogous legal process that is made available for the
protection 6f his fundamentai right'_s. The arbitrary or unreasonable'Wi.thdrawa# or
limitation of that access or the specific- -‘ffuétfaﬁon of that protection is more than a
particular withdrawal limitation or frustration. It is itself_ an infringement of the right itseif
and should be struck down by the Constitutional Court.

The respondents submitted that the Jamaica Constitution does not create for the
condemned man any right to have his litigation which is not a domestic litigation
determinied as arising from the Constitution. Additionally, the “protection of law” clause
in the Jamaica Constitution, founded on DPP v Nasralla [1967] 10 WIR 2988, confines
protection of law 'to‘municipal law and will not incorporate for the benefit of the Petitioner

a right to take a petition pending under the Convention to an International Body.
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N This  latter submission is not acceptable. The applicable principle maybe
discerned ‘from Bell v Director of Public Prosecutions [1988] 32 W.1.R.317 where
Lord Templeman having pointed out thatin DPP v Nasralla (supra) the Board was
dealing with the rights which had long been recognised by the common law and to which
well recognised principles were applied. He went on to say that if the common law did
not provide for “a fair hearing within a reasonable time by an independent and impartial
court established by law” it is quite plain that the expressed words of section 20(1) of
the Constitution sufficed to confer such a right. Similarly, | am of the view that the
expressed words in Section 13 confer the justiciable right of procedural fairness.

In the recent judgment of Thomas and Hilaire (supra) Lord Millett when
dealing with the “"due process clause” in the Trinidad & Tobago Constitution had this {o
say at pg. 10:

“... It is the general right accorded to all litigants not to
have the outcome of any pending appeilate or other fegal
process pre-empted by executive action. This general
right is not created by the Convention: it is accorded by
the common law and affirmed by section 4(a) of the
Constitution. The appeilants are not seeking to enforce
the terms of an unincorporated treaty, but a provision of
the domestic law of Trinidad and Tobago contained in the
Constitution. By ratifying a treaty which provides for
individual access to an international body the Govemment
made that process for the time being part of the domestic
criminal justice system and thereby temporarily at least
extended the scope of the due process clause in the
Constitution”.

The need to ensure that 'thé constitutional protections in the Jamaica
Constitution afforded to the citizens carry some meaning must necessarily embrace the
right to complete a current appellate or other process without having it pre-empted by
Executive action. It is even more significant when such a process is capable of resuiting

in some advantage to the appeliant.
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| accept the submission of Mr. Richard Small on behalf of the appellant that
Section 13 of the Constitution of Jamaica confers a right of procedural fairness in
Chapter Il by the "protection of law” clause.

In the present case the “protection of law” clause found in Section 13 of the
Constitution will in my view suffice in conjunction with the ratification of the treaty to
confer such a right to the concept of procedural faimess which will allow the
condemned man to complete the international appellate process.

Much guidance is derived from the reasoning of Lord Millett in Thomas v
Hilaire (supra) when he concluded at pg. 9 of the judgment:

“Whether alone or in conjunction with Section 5 (2) their
Lordships have no doubt that the clause extends to the
appellate process as well as the trial itself. In particular it
includes the right of the condemned man to be allowed to
complete any appellate or analogous legal process that is
capable of resuiting in a reduction or commutation of his
sentence before the process is rendered nugatory by
executive action”.

While the arguments advanced in Fisher v the Minister of Public Safety (No.
2) Privy Council Appeal (supra) dealing with the Bahamas Constitution bear some
similarity to the arguments advanced in the present case the protection of law clause
dealing with procedural faimess was not argued in  Fisher (No. 2). The Bahamas
Constitution is quite'similar to the Jamaica Constitution.

The preseni case affords a compelling example of the application of public
law to ensure the protection of constitutional rights.

Let me now turm to the question of the validity of the Instructions. The
Government of Jamaica has the responsibility of maintaining public confidence in the
system of crimiral justice and as a consequerce is obliged to take appropriate

measures to ensure that the International Appeliate processes did not prevent the

lawful sentences of Courts to be carried out.
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Lord Griffiths in Pratt v AG [1993] 4 All E.R. 769 at 787 had this o say:
“Their Lordships are very conscious that the Jamaican
Government faces great difficulties with a disturbing
murder rate and limited financial resources at their
disposal to administer the legal system”.
| fully endorse this statement and understand the Govem.ment’s anxiety to deal WIth the
problem. However, a close examination of the promulgation of the lnstruct_ions will
reveal its invalidity.
The Instructions which were published in the Jémaica Gazette Extraordinary on
Thursday, August 7, 1997 siated in part as under:-
“10. Where within the period of six months after the résponse to
the Second Internationat Human Rights Body by the Government
of Jamaica:
(®) a com?nunication has been received by | the
Government as to the outcome of the. prisoner's
application; the Government of Jamaica shall advise
the Clerk to the Privy Council of the outcome of the
application. The matter shall then be considered by
the Privy Council, who shail advise the Governor
General. Unless the Prerogative of Mercy is exercised
in favour of the prisoner, the execution will not be
‘further posfponed;
(b) no such communication has been received the
execution will not be further postponed”.
it is significant to note that the provfsiéns of the instructions are in direct conflict with the

rules and procedures contained in the Convention and the Regulations as well as the 18 months

period laid down in' Pratt.
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However, in Thomas and Hilaire (supra) the Board of the Privy Council while
dealing with similar Instructions published by the Government of Trinidad and Tobago
had this to say at page 6 of that judgment:

“Their Lordships are satisfied that the Instructions were
uniawful. This is not because they were calculated to put
Trinidad and Tobago in breach of the intemational
Covenant or the Convention, for these had not been
incorporated into and did not form part of the law of
Trinidad and Tobago. But they were unlawful because they
were disproportionate. They contemplated the possibility -
of successive applications to the Commission and the
UNHRC (which was possible though unlikely), and laid
down a series of successive time limits for the taking of the
several steps which would be involved in the making of
successive applications to both international bodies.

In their Lordships’ view it was reasonable for the
Government of Trinidad and Tobago to take action to
ensure that lawful sentences passed by its Courts should
“not be frustrated by events beyond the Government's
control. It was reasonable to provide some outside time
limit within which the international appellate processes
should be completed. The Instructions had  the object of -
introducing an appropriate element of urgency into the
international appellate processes. This object was in
conformity with the policy laid down by the Board in Pratt
v Atiorney-General for Jamaica [1994] 2 A.C. 1,33 that-

‘a state that wishes to retain capital punishment
must accept the responsibility of ensuring that
- execution follows as swiftly as practicable after
sentence, allowing a reasonable time for appeal
~and consideration of reprieve... If the appeliate
procedure enables the prisoner to prolong the
appellate hearings over a period of years, the
fault is to be attributed to the appellate system that
permits such delay and not to the prisoner who
takes advantage of it. Appellate procedures that
echo down the years are not compatible with
capital punishment. The death row phenomenon
must not become established as part of our
jurisprudence’. '

The Government of Trinidad and Tobago, which is
concerned to maintain public confidence in the criminal
justice system in Trinidad and Tobago, was entitled to
take appropriate measures to ensure that the international
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appellate processes did not prevent lawful sentences
passed by the courts from being carried out.

In their Lordships' view it was alsc reasonable to provide
for the possibility of successive applications to the same
or different bodies. They are, however, satisfied that the
Instructions were disproportionate because they curtailed
petitioners’ rights further than was necessary to deal with
the mischief created by the delays in the international
appellate processes. It would have been sufficient to
prescribe an outside period of (say) 18 months for the
completion. of all such processes. This could apply
whether the petitioner made only one application or
applied successively to more than one international body
or made successive applications to the same body. [t was
unnecessary and inappropriate to provide separate and
successive time limits for each application. This had the
effect of drastically and unnecessarily curtailing the time
limits within which the first such body could complete its
processes.”

it is instructive to note that it is the issue of the current instructions 'which gave
rise to the warrant of ekecution, resulting in the constitutionat legal précess. The delay
in the Commission’s deliberations is a predictable consequence of this process since it
is reasonable for thé Commission to await the result of the Constitutional Hearing
process. |

The doctrine of the Separation of Powers approved in Hinds v DPP & AG (24
W.LR 326) serves as a cornerstone to the const.itutiona! protection afforded to the
citizen. The Executive would therefore be excluded from interfering with the judicial

process . Thisis paﬂicularl'y apposite since it is stated in the conclusion of the Thomas

and Hilaire  judgment at pg. 19 as follows: |

.. "Where, therefore, more than 18 months elapses between
“ the date on which a condemned man lodges a petition to
" an international body and its final determination, their
Lordships would regard it as appropriate to add the excess

to the period of 18 months allowed for in Pratt’.

in my judgment the Instructions of the Governor Genéral on August 7, 1997 is

simitarly disproportionate and therefore unlawful and | so hoild. The limitation of the
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access to the intemational appellate process is an infringement of the appeliant’s right
to procedural faimess. |

i now make reference to the proceedings before the Intemational Body.

The report of the petition of Neville Lewis dated December 17, 1998 declared in
its conclusion as under:

“A.- To declare inadmissible the claims presented on
behalf of Mr. Lewis with respect to Articles 4 and 8,
concerning his right to due process and the application of
the death penalty, on the basis that they essentially
duplicate matters considered by the U.N.H.R.C. The other
claims, which refate to Articles 5, 8 21 and 24 are
inadmissible _at_this time due to the pendency of the
constitutional _motion filed on behalf of Mr. Lewis'
{underlining mine).

In light of the Commission’s conclusion, the appellant may re-submit his claim to
the IACHR. In the event of a failure by the appellant to pursue an appeal to the Judicial
Committee of Her Majesty’s Privy Council or re-submit his claim to the IACHR. then he
would have exhausted all his domestic remedies.

Accordingly, the order of the court should be stated as follows:

(1) Appeal aillowed in part,

(2) The Instructions of the Governor General in Privy Council dated 6"
August, 1997 are invalid.

(3) Stay of execution granted for 14 days pending an application for
Conditional Leave to Her Majesty in Privy Council or
Petition for special leave or re-submission of his claim.

(4) Liberty to apply.

(5) No order as to costs.

FORTE J.A.
Appeal allowed in part. Itis ordered:
1) That the Instructions, dated 6™ August, 1987, issued

by the Goverar Generalare uniawiul.



2)

3)
(4)

®
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That the execution of the appellant be stayed for 14
days pending an application for conditional leave to
appeal to the Judicial Committee of the Privy Council

or Petition for Special leave.

In the event that no application for conditional leave o
appeal is filed, then within the same period of 14 days
the appellant shall have liberty to apply for further

stay upon proof that the Commission has been

informed that all domestic proceedings have been

exhausted and that the petition has been re-submitted
to the Commission.

All othgr remedies prayed for, are herewith refused.
Liberty to apply.

No order as to costs.

.



