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SUIT NO. C.L. 1085/89

BETWEEN BEVERLEY LEWIS PLAINTIFF
AND WORKERS SAVINGS AND LGAN BANK DEFENDANT
Miss Tracy Barnes of Messys. Duan, Cex and Orrvett for Plaintiff.

Mr.. Allizn Wood and Mr. Carl Dowding instructed by Messrs. Woodham,
Pickersgill and Dowding.

iigs Olive Lyn and Miss Valerie Alexander for Defendant.

Heard in Chambers 2lst and 22nd September, and lst November, 1989

Coram: MORRIS J. (Ag.)

JUDGMENT

This is a Summons for an Interlocutory Injunction brought by the
Plaintiff against ;he Defendant.

Plaintiff snd her husband Dr. Dwight Anthony Lewis who are
Registered Medical Practitioners, are the registéred proprietors of the
Lande comprised im Certificate of Title registered at Volume 1G95 Folio 872
of the Register Book of ¥itles known as 8 Farringdon Heights, Kingston 6
in the parish of Saint Andrew. The facts as get out in her affidavit are
as follows:~

In the year 1982 her husband alone approached the Defendant
through. the Manager_oflits Maxfield Plaza Bramch to provide interim
financing to construct a dﬁeiling house at Number & Farringdon Heights,
Kingstbﬁ 6. He was the 5ole‘negotiatoriand:she'had nothiﬁg“wﬁaﬁever to do
ﬁithfwhat transpired between them. Her only inwclvement in this matter
first came about omn or about the morning of the 3rd day of June, 1982 while
she was at home at 1lA Newhaven Avenue, Kingston 6 recuperating from major
surgery. On that cccasion Dr. Anthony Lewis and a female representative
of the Defendant met with her there.

This representative presented her with the Defendant's Letter of
Committment dated 3rd Jume, 1982 which was read, understood and agreed to
by her jointly with Dr. Anthony Lewis that day. Both wife and husband agrecc
that the dwelling house would be constructed by Plaintifffs father,

Mr. Aubrey Grant at an estimated total cost of $270,000.00 of which at least
the sum of $200,000.00 was to be borrowed from the Defendant and paid

directly to Mr. Aubrey Grant to be used solely for comstruction against
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certificates issucd by Messts. GQldson‘Barr&tt and Johnson with advances

tc bu made on a basis prorated with progress ig construcgiona It was Lhoped
that the.building would be compieted commenﬂu;gte with the receipt of the
total advances of §200,GG0.00 to be made by the Uefendant.

it was Plaintiff's understanding that the principal amount of
$200,000.00 to be borrowed from the Defendan:_was;to be repaid out of the
fuil procecds of the loan from Life of Jamaica pgyable upon completion of
construction and thét interest would bz payzble from time to time on the
amounts advaunced in keeping with the provision of the Defendant®s Letter
of Committment.

Plaintiff never agreed that her husband would be the spokesman
dealing with the day to day operation of the loan zccount or further that
funds to be diﬁbu*sed by ths Dgfendamt would be channelled thrcugh any
account operated solely by him. Indeed she is cmphatic that had her
consent bgen sought to such an arrangement she would not have sgreed zs this
would have preventad her from exercising anmy joint control over the use
of the funds. |

Mortgage wumbered 405085 was given by Plaiutiff and her husband
ag sgecurity for a loan of\$2@0,@00.00 fram the Defendant to tihem which sum
waz to be used to finance the comstruction of the dwelling house on the
land =zt B Farringdon Feights aforesaid. Prior to the sexecutionm of the
mertgags numbercd 405085 the Defendant advanced to Dr. Anthony Lewis solely
the sum of $63,500 allegediy cn'account of the said Morigage loan of which
$£25,000.00 woas advanced on 3rd June, 1%82 and $389500700 on 3rd August;
1982. It is the Plaintiff’s coantention that_qn}y,the sum of $136,500.00
was advanced pursuant to the szid mortgage and not the”sum_pf $200,000.00
which the mortgagelwas taken to secure. During the period %%82 -~ 1985
Defendant made loans to Dr. Anthouy Lewis alone totalligg_$29,786.35.

In early 1984 the Doctors Lewis took up residencg.in the dwalling
house which was then in an incomplete state. Unfprtunapely, marital
differences arose between thgm and TUr. Amnthony Lewis_lgft t@; matrimonial
home in or about Uctober 1984. 1In or abeut January 1985 Plaintiff became
aware that a2 property owned by Dr, Anthony Lewis was to be scld by public

aucticn and during a discussion with him about this development he advised
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hzr that the Defendant 1nteﬁded to do lxchlse w1th 8 Farrlngdop Heights.
ths was the first occasiom on which Plalntlff wae bLng made awere that
thcre was a problem with respect to the facilities provided by the Defenden

As 2 result, she attended on the Defendant durinmg ecarly Februsry

a2t a time when she wag .4n a statz of severe cmotiomal stress caused by th

. departure of her husband from the matrimonizl home. The Ee;endant failed

to disclose fully what arrangements had been made betwesn themselves and
Dr. Anthony Lewis. At that time the Defendant advised the Doctors Lewis
thet accrued interest on the leans te Dr. Authony Lewig brought:the totzl
sunn owed by him to the sum of $42,621.94 and that accruad interes on tho
alleged mortgage loan of $200,000.00 amounted toc $87,115.50.

Without obtéiﬁimg the benefit of independent 1egai‘éa§ice and o
the urging and enéou*ggééent of the Defendant, Piaintiff was'péfsuaded to
conscolidate intc one déﬁééé loén the liabilities just referred to in the .
of $129,742.44 which was executed by the Doctors Lewis.

In August 1985 the Defeﬂdant received from Life of Jamaica the

sum io; 3200 0CG., 00 wh;ch was te be in satlsfactlon of the said wortgage L.~

.t

-11ow1ng upen this the Defenéant by 1etter dated E?th August, 1985 advizac

tne Doct* Lew1s thau 1nterest in the sur of $29,946.00 was cwed by them 1-

reapect of the alleged murtga»@ lOaﬂ of $2:U GGG 00 and the sum, of $125,08%.

was cweg by tbcm on tnu sg*d deman 1oan° PldlntizT was ;galn erged and

'encvuraged by Defunaant tL execute anoxhe* instrument of mortgage £¢ covar

the gaid indebtednesse She did so bel1av1ng that thz sunms wers really it
and that the befenuant uuu*d uxercise 1t5 powers of uale undor Mortgage

Ko, 405085, This instruaent was datad 19th Sfptemarr 1985 znd was sta*

"

to be security for @ loan of $160 9000 00 Up to then Plaln iff and he
husband had mzde icterest payments on the first mortgage amcunting to son
$23,589.62. It is Plaintiff's contention thay the sum of $222,589.62 was

sufficisnt to discharge the dedbt comprised in the firse Eortgage Bo. 405482

since only $136,500.00 had been lozned uthereca. Acco'dlngly, the Defendru

iecrter of the 25th August, 1985 knowingly or otherwise, misrepresented tie

sur: which was due on acecunt of the szid wortgage loan and that it was
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partly on accogntaof such misrepregsenteticn that she agreed to execute
the second mortgage. The separate liabilities of Dr. Anthony Lewls were
thus consoiidated with their joint liabilities and imcprpqrated in ;he
second mortgage No. 441009. Plaintiff was advised by her then Attorney-at-Law
that this Mortgage No. 441009 was unenfiorccdble by reason of there being nc cor
no valuable comsideration to support it. As a result she ceased paying the
mortgage debt. On Wednesday 12th July, 1989 premises 8 Farringdon Heights
wgs:advertised.for sale by public.aggtion in the Daily Gleaner newspaper.

The Defendant’s case is as follows:-.

In May 1982 the Doctors Lewis approached the Msnager of _the Maxfieil
Plaza Branch of the ﬁefendant Bank to provide interim financing to allow them
to construct a dwelling house on lands situate at 8 Farringdon Height .,
Saint Andrew. The Doctors Lewis intimated that they had sought and had been
granted long term financing from Life of Jamaica in ;he amourt of 900,0600,00.
' The Contractor who would be building the house was ¥r. Aubrey Grant, the
father .of Plaintiff. It.was agreed that the proposed loan would berdrawn dowxa
- -upon-presentation to the Bank of Certificates prepared by Messrs. Goldson,
Barrett and Johnson, Quantity Surveycrs., It waszfur;her:agread that
Dr. Anthony Lewis would be the spokesman dealing with the day tc. day
operation eof the account at the: Branch and further that as he already operated
a Current Account with the Half Way Tree Branch this would be the account
through* which funds would be:disbursed for work dome. It was alsc agreed
that while the ;oan from Life of Jamaica in the amocunt of $200,0G0.00 would be
pald on the completion of construction, interast would accrue and be_?ayable
as- and when moneys were drawn dowm based on the presentation of Certificates.

In June 1582 the Bank advised tﬁe Dgctors Lewis that they would
lend them $200,000.00 by way of interim finance to enzble them to cemnstruct
the dwelling_pcuée as aforeszid. The security for the-loan would be ﬁa)
an irrevocable undertaking £:pm Life of ggmaica‘to pay Workers Savings and
Loan-bank $200,000.00 upon the completion-of_constructiog'and (b) A mortgags
over- 8 Fa;ringdog E¢ights,'registered at Volume 1095 Folio 872 of the Register
Book of Titles. The loan was accepted by the Doctors Lewis.who thereafter

knowingly and willingly executed the relevant documents. During the course
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of comstructicn, raquests were made for draw downs on the leoans based on

Céftificates presented by the Quantity Surveyors certifying that the smcumi:

1aquested represented actusl work dome. The Bark would ‘pay over these
amounte #¢ zrranged with the Doctors Tewis. A6 time paosed it becane evidenu

to the Dank that (o} the inteccst payuents on moneys drawn down under the

loan wera not being made and (b) the cver-run it comstructicm costs greatly

exceeded the estimatéd costs. As & vesult the Bank celled the Doctors Lowis

to wxpress ite diseatisfaction with the sgtate of the loan. At the request

of the Doctors Lewis the Bank agreed to comtimue finsncing the cumstructiie.

costs so long as the Bank was satisfied that ths _unﬁ"s WETE DYoperliy sponi
and that the Quantity Surveyors continued to menitor and certify requests vu

dray dowws on the 10aL.

' The Doctors Lewis asresd that they would seek to obtsin 2 further

uiderte ’ing from Life of Jamesnce © cover the imercased cost of the projact
or in the alternstive te supply the Bank with scme other security to cove

the azounte borrowed in excés .of the $200,000.00 coverad by tho Life of
Jamaica undertaxlng; By ‘wariy 1984 the dwelling house was completed and tho
Toetore Lewis took up residence therein. They bad f£ailed in their efforcc °

to obtain additicnsl finsncing  from Life of Jamaica and had been scekiug

s

elternate scurces of fincreing. They hed, in addivicn, Epsrt freom spursdic

on 10th Adugust, 1984, Ag o consacuence the - Guters Lewid ssked the Bank to-

give them time to ‘socure addizional finajc¢1z 45 z&dition they dgreed Lo

ple dEa'és’ cs by way of additionel security. In comsidersticn of thie tho
“Bapk withdréw ite demand for peyaent. 4Lt this time the ameunt outst anding

“fir prineipsl and imterést stood at $277,%51.70.

of Jamaica adviséd the Bank that it would

wn
L-

o
s
:h

By Februery 1985

not e&tén& additiénai finan Cng té the Doctsrs Lewis who hy thé 2d ggain
ftépﬁe&'péyiﬁg intevest of theif iCaﬁs.“'TheﬁEank7thé%éfé§5‘éﬁ%iééd them th.
5t had no Ghicice BUr Ll o pdyment of itd 1éans which it ¢id £ofmally b
lotice dé tédfﬁtH:F;bﬁ;arfs 1985, At thié fima'éﬁtstaadiﬁg-pfincipal and
interest stood at $323,448,74. In or ibout the menth of Angustv1935 the

5

Bank receivaed $200.000.00° from Life of Jamaica in ssttlement of its

»

underteking to the Bank. This amounc wae applied ageainst the oustanding



6.

amounts owed by the Doctors Lewis by way of principal and interest, resulting
in a shertfall of approximately $155,000.00. It was agreed with the Doctors
Lewis that the Beznk would extend a loan to them of $155,000.00 payable on
demané, gceured by a mortgage over § Farringdon Heights (ranking 2nd to
Mortgage in faveur of Life of Jamaica.). The Doctors Lewis agreed and
accepted the offer and signed the relevant documents.

-

The Mortgage was registerad cm the 19th September; 1985,

23

wal

v early

1986 the account had zgain fallen inte arrears. Dr. Anthony Lewis advisad thc

Bauk that due to marital differences he had left 8 Farringdon Heights: he

was having financial difficulties as this had affected his practice and he

now had additional expenses. On the 20th August, 1386, the Bamk received

a letter from Mr, Stephen Virtue, Attorney-at-law advising that he acted

for Plaintiff. He asked for details cf the loan, copies of secﬁrity documents

held and in addirion asked the Eank not to seek to realise itsrecuritiéé

until he had had an opportunity tec advige hie clicnt.  #e also intimated that

Plaintiff had made arrangements to lease the premises in guestion and tﬁéé

arrangements were being made to liquidate the loen to fgé_ﬁank;T“
Cn 12¢h November, 1986 Mr. Virtue wrote to thE'ﬁank indicating that

he had advised his client to meke no further payments to the Bank?"_Since

then no further payments have been made om zccount of the lean.

‘Miss Barnes stated the Plzintiff's case shortly.

The-only consideration given for the fi;gtrgpftgage No. 405085 was
the sum of $136,500.280. The Defendant received from Life of Jsmaica the sum
cf $200,000.00 in-August 1985 and =z furthag\su&rof‘$239589.62 ot acecount of
interest on lcan from Piaintigf and_her.hpsﬁand. l?hgse sums taken togethor
were sufficient to discharge the indebtedness of Plzintiff to Defendant
under the said Mortgage. In relation to seccond mortgage No. 441009 Plaintifi

contends that it is unenforceable and inoperative because:-

(1), -there was no. vzluable consideration heéause neither
.at or after the date of that mortgage was the sum of
“$160,QGQQQQ:(stated tc be the security) ever advanced

to Plainiiff or her husband.

(ii) Execution.of Mortgage was brought about by the ggdue

infiluence of Defendant,
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R (iii) TDefencant is im breach of its Fiduciary Duty to the
Plaintiff in that she was not ddvised to seek ind.pepndent
iegal advice im respect of second mortgage.

(iv) Exécution of second mortgage was brought about by
migreprésentetion by Defendant asite the amount owed

virsc mortgage had in fact been
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Mortgager should pay iate Court sun allegedly owed in respect of

debt - SSI (Csyeer) Limited v, Internationel Marbelle Club S.A. 5.C.8,ds ST/BC

Fisher and Lighthoﬁﬂ on ¥ortgapes SthiEditicn page 311.:

Inglis and Ancther ve, Cogmonwesith Traking Bank of Australia (1972)

126 C.L.R. pege 161, -~ T y

Re Camibrian Hinics Cowpany Limited Bx Parte Fell 1881 15 L.J.

Chancery 836 Qill ve, Newtod 1886W.R. Vol. 14 page 490.

Morrot s, Murrey 18 3 14 L.7, nrge 371,

Court should findi-
(i} Serious issue i be tried.
(ii) Balance of conv -nience lies in aintaining the Status Quo,
i,e, by restrai ing the Defendant from selling the subject
prcperty'as danag?s would not be an adequate remedy to the
Plaintiff in the event properiy is sold and she is successriul
at trisl.
(iii) = If Injunction gramted thers should be no condition attached.
It is in the intercst of- both partias that therc shouid be 2
speedy trial.

(4}  Serious Issue to %é €rieds  On Plaivtiff's affidavit a first

mortgage was mede to secure $206,000.0C. Ir sddition, further advances were
nade tc her busband. Defendant accepts that. Plaintiff contends theat
$£39500'ad€éﬁced:prief'to'Ehe meking of first mortgage is past consideration.
1f that is correct, paymeni by Life of Jamaica plus interest payments made
by Plaintiff would be suffiéient; If so, in respect of Letter of Committment
{a) Interest woul& be smeller.
(b) Remeining $160,000.00 would have been mowm.” than ample :to

cléar halamee owed with residue to Plaintiff.
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1f Plaintiff is imcorrect as to $63,500.00 advanced being past
consideration then there would be nc past consideration. Payment by Life of
Jamsica would have been imsufficient to clear indebtedness to August 1385,
An amount would still be cutstanding. Plaintiff’s application frivolous and
vexatious.
Contracts under seal nead mot be made with consideration -~ Halsbury .

Laws Volume § peragraphs 208, Z10; Chitty on Contract paragraph 25 page 15.

Both mortgages executed as deeds -~ Contracts under seal.
Past eonsideration is meither relevant or decisive te analyvse
chronological dates when advances were made but matter te be determined whethey

the advances fell within contract between the parties. Halcbury's Laws Volumc

9 paragraph 320. There is common groand as to paragrzph 7 of Pleintiff’s

affidavit dated 10th August, 1589. Plaintiff did not criginally exhibit
Letter of Committment. $63,500.00 not past consideration for reasons given.
There would have been balance cutstanding on first mortgage. Defendant would
have had Power of Sale. Forbearance by Defendant to exercise that power

as well as to recover from Plaintiff's husband costs outstanding from him
would be gocd comsideration for second mortgage. Halsbury’s page 322,

(2) Undue Influemnce? Not necessary in transaction with Bank

for party to obtain independent legal advice. Lank/customer relationship

does not raise presumption of undue inflgence -~ Naticmal Westminister Vs.

Morgen (1985) 1 A.E.R. P, 82, e material from Plaintiff'’s case to suggest

that relationship was other than banker and customer. Her contact with bank
was minimael. Even if it is shown that in the course of giving advice the
Bark is shown to have zcted negligently in advising the custcmer; thean
although the customer would have an asction for negligent misrepresentation.
that would not be undue influence.

Cornish vs. Midland Bank (1985)34.E.R. page 513

The Bank cznnot be held responsible for Plaintiff’s severe emotiomil
stress. Plaintiff acting to protect her home, Bank its advances.

Bank catied in Plaintiff February, 1985, Mortgege executed
September 1985. Plaiatiff had ample time to consider and: reconsider the

matter znd to seek 21l the advice she wished.
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{2} Adequacy cf Damages:  Adverse publicity not proper evidence

of Defendent’s means ~ hearsay. Defundant incorporated b§<act cf Parlicment -
still doing buminess -~ assets held by Government.

Bas Plaintiff becr able to satisfy Ccurt that she has the peans
to pay dawages in the sum recoverable by Defendant shoulé Defandant succedd

&t trial? HNo evidence on that 1limb.

(3) Balcmec of Comvendencr t 861 we, Hnrsbells suprs - Prineiple

leic down wher: Mortgagors seek to ruetrain Mortgagees fron czercising Powars
cf Sale.

Keticnale does not turn upon whether money owed er not, Applicant
admits or ‘ees not adidt debt. BRationals is - until sot aside by Finsl Order of
Court, 2 Mortgage Jduly registered csarries legel concegquences. Balance of
convenience must thercfore prime facie be with the persom whe cen show his
legal title. Thuc where one 13 dealing with right of persons, balance liazs
with person showing least. agrewment for szle, mortgage -~ untll set aglde.

Ve,
Ancrican Cyanamid Cocpany /Ethicon Limited (1975} 1 AER 504, -

Judgment of Lorc Diplock. Eona fides of Plaintiff relevant under this head.
l.. Cininm om unccntrovérted waterial is frivolous and vexétious -
Injuncticn vught to be refused.
2. Balance of Convenience - Strength of Defendant’s case,
If Injunctien to be grented sum claimed by Jefendant should be paid into
Court or cther seceutity given thercfor.
Misg Barnes
1. Documents under scal do not reguire consideration.
2, Advance tc Plaintiff’s hushband came befors execution of tha
instrument. .
3. licrtsage is not contract upder seal ~ instrument not signed, scaled
and «elivered.

1. Sericug Tssue tc be Tried

Has the 7 aintiff estabiishdd a right which should be protected
by Injunctive Reli.??

Paragraph 6(a) of Miss Barmes' Affidavi: dated 17th July, 1939
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allege that Dr. Anthony

1C.

or to put it another way, for his own use anﬂ benefit.

in the manner egreed between the partle

the Court should put & particula

it is common ground

place; which is that this sum constituteé past consiéeration;

submitted that neithe

cver receive the sum of

and 8 of Plalﬁﬁlffvs Affldav1t dated 10th August9 1339

Lewis recelaed the sum of $63. 500 Q¢ on his behalf

that the salé sum of 863,500, 00 was'auvanced
What the Plaintiff de51res is thzt

¥ congtruction or 1nterpretatlcn on whar too

Plaintiff’s case is that the only con51deratlon for Lirst nartgegr

was the sum of $136;590,00. In respect of the second mortgage 1t was further

consideration for it.

both mortgages were executed as deeds, £.e.
the question cf past con31derat101
analysing dates of advances.

feli within contract between the parties -

"signed, sealed and delivere

r at the time of execution noTr thereafter did the

$166,000.00.; therefore there was mo or 0O valuzbie

it is therefore necessary to consider Mr. Weod's submigsiom that

contracts under seal consequently
is neither relevant oL deﬂielve when
Hatter to be determlned st whether the advanc.:

‘Bee Letter of Committment,

if a dGCument is executed as & deed, there 1s no need for it to be

d" in the clﬂ sense - Chitty on Contracts paragri.

Thic submission appears Lo me to be a valid one. Inm thlu contezt

1 wiil now go om tC consider the true nature of a mortgage,. ;

At page 4 of Fisher and hlghtWOFd cn mertgageﬂ a mortgage ig define

® . 2z form of security create& by contract, creating an .

interest in property defeasible upcm performing the -
condition of peying 2 given sum of monej w1tn or without
1nterestu,.ﬂ"=z

The classic &eeetiption of a Mortage was given by Lindle

Santley vs. Wilde (1899) 2 Ch. 474 (C.A.) in the following terss -

cf mortgage for the payument of
or lent at the time, cr'pfeviously du

money to be thereafter ient, advanced

"a Mortgage is & conveyanca of lané or an assignmert®
of chattels as a security for the payment of a debt or
the' *1scheroe of some other obligation for which it is
given.”

For the purpcse of stamp duty "mortgage" means & aecurlty by way

[N

cgveen . oot e o U Wity eear ogent L Loes AT FuTATEr L U7 e

[ e N

any eefin;te and certain °um of money advancod
2 and owing9 €T for the repayment of

or paid, or which may become dug OL
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account current; whether or not with any sum zlready advanced cr due =~
Euglish Stemp fet 1891 Section 86(1), It follows ineluctably that mértgages

can be taken to secure past decbts, advances, present or future debts; everythin -~ -

e,

depends on the contract between the parties.
I will now examine shortly some aspects of the facts in the Inglis
Casesupra. At page 163 Walsh J, states;-

"It is not in dispute that = wortgage was executed
by which the property. ‘Lemmermuir® was mortgaged to
the defendant to secure an overdraft or that the
plaintiffs became indebted to the defendant in
respect of a debt secured by the mortgage cor that
the debt has not been paid off in momey or that the
mortgage has not been discharged.”

Here we can substitute the sum of $200,000,00 fcr overdraft.
In the following paragraph he states:-

¥eiesess it is clear that they do not claim either
that no indebtedness arose at any time or that the
indebtedness has been discharged by payment.”

Cn page 184 he goes on ~

"It is proved that sinmce ~that date nc payment has
been made in respect of that indebtedness. The
Plaintiffs have not made any offer to pay coff the
amount which the defendznt claimed to be due under
the mortgage or eay of it or to pay any sum into
Court, whether that sum be the amount so claimed

or any other amount.” A general rule has long

beer establieh~d, in relation to applicaticms to
restrain the exsrcise by a mortgagee of powers
‘given by a mortgage and in particular -the

exercise of a pocwer of sale, that such an
injunction will not be granted unless the amount

of the mortgage debt, if this Ee not in dippute

‘be paid or unless; if the zmount be disputed, the
awount claimed by the mortgagee be paid intc Court.”

He then cites a passage from Halsbury'’s Laws of Engleand, 3rd Editicn

Volume 27, page 301, . Further down the same page he continues -

"In wmy opinion, the authorities which I have been zble
te examine establish that for the purposes of the
application of the gemeral rule to which I have been
referred, nothing short of actual payment is regarded
as sufficient te extinguish a mortgage debt.”

In znswering the question therefore whether the Plaintiff has
established /right which should be protected by Injunctive Relief or in other
words whether there is a serious issue t¢ be tried I once again quote from

page 166 of the judgment =

"But the proprictory rights as owmers which the Plaintiffs
have are rights which are subject to and qualified by the
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rights over the property given tc the defendant by the
portgage. If the defendant exercises the latter rights
or threatens to do so that is mot, as such an act or z
threataned act in contraventicn or infringement of the
plaintiff’s proprietory rights, 0f course, & mortgagee
does at some times act, in purpcrted exercise of the
rights and the powers given te him by the mortgage, in a
manner which is not a proper exercise of them and which
does infringe the rights of the mortgager. But that is
not what is in question in this application, which is an
application designed to prevent, until the actiom is
determined. any exercise of the mortgagee's powers."

Tn the case from which these passages are taken the Plaintiffs
brought an acticn against the Defendant ¥ortgagees for uniiquidated damages
in a sum in excess of what was due under the mortcage. In the instant case

the Plaintiff is sying that the sums advanced under the terms of the contract

(Letter of Ccmmittment) i.e. $63,500.00 constl ute past consiceration. That

‘ ’

being so, the sum of $200,000.00 paid o the Defendant by Life cf Jamaica
pius the sum of $23,589.62 interest payments by Plaintiff and her husband
wouléd be sufficient to discharge the debt wbichthe first mortgage wes taken to
secure.

Finally, I ecome to another aspect of this application which I
consider relevant to the intervention of Equity which is, the bona fides cf ¢k
Plaintiff. It is interesting to observe that although the Letter of
Committment is referred to in paragraph 5 of the Plaintiff‘s Statement of
Claim in the following termsi-

“5.  That by letter dated the 3rd June 1932 the

Defendant advised the Plaintiff and her husband

that it would lend to them the aforesaid sum of

$206,000,00 and set ‘.cuftherein the terms and

conditions on which the aforeseid sum was being
locaned.” {.Zmphasis mwine.)

1t was the Defendent who exhibited this document in an Affidavit by Miss Janice
Robinscon a Senior Assistant Manager dated the lé4th September, 1989.

From the foregoing I have endeavoured to establish that the
Plaintiff im the Inglis case supra as well as the present Plaintiff attempted o
means other than direct payment of the debt to move the Court to hold that th.
respective mortgage debts had been thereby discharged.

I am therefore of the opinion that the case is not ome in which ths
Court should intervene to restrain the exercise by: the mortgageeof whatever

powers it has under the mortgage instruments.

The summons is dismissed with costs to the Defendant to be agreed o¢




