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M r .  Dudley Thompson Q.C. and M r .  A ,  McFarlane f o r  t h e  P l a i n t i f f  
The At to rney  Genera l  M r .  V.B. Grant  Q.C. and M r s .  S, M i l l e r  f o r  t h e  
Second Defendant ,  

- J U D G M E N T o  

On t h e  3 0 t h  A p r i l ,  l 9 6 6 , ' $ h e  P l a i n t i f f  i s s u e d  a  vrit of  

Summons i n  which s h e  named t h r e e  Defendants  i n c l u d i n g  t h e  M i n i s t e r  of 

. \ 
Labour and N a t i o n a l  I n s u r a n c e  ( h e a e i n a f t e r  r e f e r r e d  t o  a s  " t h e  mini st,^ , 

a s  t h e  second-named Defendant.  

I n  pa ragraph  3 of h e r  Sta tement  mf Claim t h e  P l a i n t i f f  n:Lleges 

t h a t  t h e  M i n i s t e r  is " the  M i n i s t e r  of Government charged w i t h  t h e  

r e s p o n s i b i l i t y  of t h e  admin i s twa t ion  of t h e  N a t i o n a l  I n s u r a n c e  Act 1965 ,  

and f o r  r e c e i v i n g  sums of  money pa id  o r  t o  be  p a i d  i n t o  t h e  N a t i o n a l  

I n s u r a n c e  Fund e s t a b l i s h e d  by t h e  p r o v i s i o n s  o f  s e c t i o n  38 of t h e  

N a t i o n a l  I n s u r a n c e  Act 1965, a fo resa id1 ' .  The P l a i n t i f f  c l a i m s  a s  

a g a i n s t  t h e  M i n i s t e r  "an i n j u n c t i o n  r e s t r a i n i n g  him from t a k i n g  any 

~ t e p s  t o  e n f o r c e  t h e  d e d u c t i o n s  under  t h e  scheme". 

The M i n i s t e r ,  having e n t e r e d  a c o n d i t i o n a l  appearance  t o  t h e  

W r i t  h e r e i n ,  h a s  caused a summons t o  be i s s u e d  i n  which he a s k s  f o r  an  

o r d e r  t h a t  t h e  idrit of Summons i n  t h i s  a c t i o n  be s e t  a s i d e  a s  agai-n 

him and/or t h a t  t h e  s e r v i c e  t h e r e o f  be s e t  a s i d e  a s  a g a i n s t  him and a l l  

subsequent  proceedings . . . , .on  t h e  ground t h a t  t h e  s a i d  r d r i t  o f  Sufnliions 

( a )  (The M i n i s t e r )  i s  sued i n  h i s  o f f i c i a l  c a p a c i t y  ... . i n  which 

c a p a c i t y  t h e  s a i d  M i n i s t e r  r e p r e s e n t s  a  branch of  t h o  . 

Execu t ive  Government i n  Jamaica,  

/ ( b )  The Crown..... 



( b )  The Crown i n  Jqmaica cannot  be sued  e x c e p t  a s  i s  p rov idcd  

by t h e  Crown P r o c e e d i n g s  Law, Law 68 of  1958. 

( c )  By v i r t u e  of S e c t i o n  1 4 ( 2 )  of t h e  Crown P r o c e e d i n g s  Law 

1958, c i v i l  p r o c e e d i n g s  a g a i n s t  t h e  Crown s h a l l  be  i n s t i . .  

t u t e d  a g a i n s t  t h e  A t t o r n e y  Genera l .  

It seems c l e a r  t h a t  t h e  r e a l  q u e s t i o n  I am r e q u i r e d  t o  

d e t e r m i n e  i s  whether  t h e r e  i s  any r i g h t  i n  t h e  P l a i n t i f f  t o  b r i n g  t h e s e  

p r o c e e d i n g s  a g a i n s t  t h e  M i n i s t e r  i n  h i s  o f f i c i a l  c a p a c i t y .  

I hope t h a t  I w i l l  be f o r g i v e n  i f  I r e f r a i n  from d e a l i n g  w i t h  

a l l  t h e  a rguments  and  a u t h o r i t i e s  advanced by M r .  Gran t  and M r .  Thompson 

i n  t h e  c o u r s e  of t h e i r  v e r y  c a r e f u l  and ,  i f  I may s a y  s o ,  v e r y  a b l e  

submiss ions .  I s o  r e f r a i n  because  i n  my view t h e  answer t o  t h e  

q u e s t i o n  depends  on a  s i m p l e  b u t  v e r y  fundamenta l  p r o p o s i t i o n  of law.  

Befo re  examining t h i s  p r o p o s i t i o n ,  however,  t h e r e  a r e  two 

m a t t e r s  w i t h  which I f i n d  i t  d e s i r a b l e  t o  d e a l ,  h a v i n g  r e g a r d  t o  cer tz l i  

s u b m i s s i o n s  p u t  fo rward  by M r .  Grant  and M r .  Thompson. I n  t h e  f i r s t  

p l a c e  i t  seems t o  me o f  t h e  u tmost  impor t ance  t o  b e a r  i n  mind t h a t  t h :  

kr c o n c e p t  of c i v i l  p r o c e e d i n g s  a g a i n s t  t h e  Crown aam n o t  n e c e s s a r i . 1 ~  

i d e n t i f i a b l e  w i t h  t h e  concep t  of c i v i l  p r o c e e d i n g s  a g a i n s t  a  s e r v a n t  02  

t h e  Crown i n  r e s p e c t  of h i s  o f f i c i a l  a c t s .  A r e f e r e n c e  t o  t h e  prin-7 1 

c i p l e s  o f  t h e  common law and a n  examina t ion  of t h e  p r e a h b l e  t o  and i 
p r o v i s i o n s  o f  t h e  Crown Proceed ings  Law make t h e  e s s e n t i a l  d i f f e r e n c e s  1 

I 

between t h e  two c o n c e p t s  a b u n d a n t l y  c l e a r .  I f ,  t h e r e f o r e ,  I found 

i t  n e c e s s a r y  t o  c o n s i d e r  t h e  p o s i t i o n  of  t h e  A t t o r n e y  Genera l  a s  a 

d e f e n d a n t  i n  t h i s  c a s e  I would have t o  approach  t h e  m a t t e r  i n  8 way 

q u i t e  d i f f e r e n t  from t h a t  i n  which I f i n d  i t  n e c e s s a r y  t o  approach  t h e  I 
I 

p o s i t i o n  of  t h e  M i n i s t e r  a s  t h e  second-named Defendant .  I 

I n  t h e  second p l a c e ,  i t  is  e q u a l l y  i m p o r t a n t  t o  r e c o g n i z e  ! 
t h e  e s s e n t i a l  d i f f e r e n c e  between t h e  c a m p a r a t i v e l y  new d o c t r i n e  of what 

I may c a l l  t h e  l i a b i l i t y  o f  t h e  Crown t o  be sued on t h e  ooe hand and 

t h e  somewhat a n c i e n t  d o c t r i n e  of t h e  immunity from s u i t  of  a  s e r v a n t  o -  

t h e  Crown i n  h i s  o f f i c i a l  c a p a c i t y  on t h e  o t h e r .  A f a i l u r e  t o  recog-.  

n i z e  t h i s  d i s t i n c t i o n  can o n l y  succeed  i n  b e c l o u d i n g  t h e  p r e c i s e  i s s u e  

t h a t  r e q u i r e s  t o  be  r e s o l v e d  i n  t h e  summons herein. ,  

/I p a s s  now....... 



I p a s s  now t o  examine t h e  p o s i t i o n  of  a  s e r v a n t  of t h e  Crown ~ 
a t  common law. I n  t h e  r e a l m  o f  c o n t r a c t  a  Crown s e r v a n t  cou ld  n o t  b e  

made p e r s o n a l l y  l i a b l e  on any  c o n t r a c t  which he made i n  h i s  o f f i c i a l  

c a p a c i t y .  The common law p r i n c i p l e  t h a t  a n  a g e n t  who e n t e r e d  i n t o  a  ~ 
c o n t r a c t  on b e h a l f  o f  a  named p r i n c i p a l  was n o t  a  p a r t y  t o  t h e  c o n t r a c t  I 
a p p l i e d  s o  a s  t o  f r e e  from l i a b i l i t y  a  s e r v a n t  of t h e  Crown who c o n t r a c -  

t e d  i n  h i s  o f f i c i a l  c a p a c i t y .  See  Macbeath v. Haldimand (1786)  1 

Term Rep. 172 .  On t h e  o t h e r  hand ,  he  cou ld  n o t ,  s u b j e c t  t o  c e r t a i n  ~ 
w e l l  d e f i n e d  e x c e p t i o n s ,  e.g.  where a s t a t u t e  made t h e  M i n i s t e r  of 1 
T r a n s p o r t  l i a b l e  a s  s u c h  i n  r e s p e c t  of c e r t a i n  c o n t r a c t s  made by him,  1 

b e  sued  i n  h i s  o f f i c i a l  c a p a c i t y  i n  c o n t r a c t .  See  Palmer v. Hu tch inson  I 
I 

(1881)  6 App. Cases  619. 

The remedy a g a i n s t  t h e  Crown was by way of  p e t i t i o n  of r i g h t .  

T h i s  became t h e  s u b j e c t  of s t a t u t o r y  p r o v i s i o n  by t h e  P e t i t i o n s  of  

R i g h t  Act o f  1860. P r o c e e d i n g s  by way of  p e t i t i o n  o f  r i g h t  ware 

a b o l i s h e d  by t h e  Crown P r o c e e d i n g s  Act of 1947  which s u b s t i t u t e d  a more 

o r  l e s s  o r d i n a r y  a c t i o n .  What is more t h e  c l a u s e s  i n  e a r l i e r  s t a t u t - e s  

which had a b r o g a t e d  t h e  o l d  common law d o c t r i n e  a s  t o  n o n - l i a b i l i t y  by 

p r o v i d i n g  t h a t  c e r t a i n  Crown s e r v a n t s  cou ld  s u e  and be sued  i n  t h e i r  

o f f i c i a l  c a p a c i t y  were r e p e a l e d  s o  t h a t  c l a i m s  i n  c o n t r a c t  a g a i n s t  s u c h  

s e r v a n t s  have  h a d ,  s i n c e  1948 ,  t o  be b rough t  w i t h i n  t h e  p r o v i s i o n s  of 

t h e  Act o f  1947. What i s  i m p o r t a n t  i s  t h a t  i t  needed t h e  c l e a r  and 

p r e c i s e  p r o v i s i o n s  of  a  s t a t u t e  t o  b r i n g  abouC t h i s  fundamen ta l  change 

i n  t h e  common law. 

I n  t h e  f i e l d  of t o r t  a n  a c t i o n  c o u l d  n o t  a t  common l aw be 

b rough t  a g a i n s t  a  s e r v a n t  of  t h e  Crown i n  h i s  r e p r e s e n t a t i v e  c a p a c i t y .  

See  R a l e i g h  v. Goschen (1898)  1 Ch. 73; and Hu t ton  v. S e c r e t z r y  of  t h e  - 
S t a t e  f o r  War (1926)  43 T.L.R. 106. Indeed  i t  is  t r u e  t o  s a y  t h a t  a s  

a g e n e r a l  r u l e  t h e r e  was no  remedy i n  t o r t  a g a i n s t  t h e  Crown a t  a l l .  

A p e t i t i o n  of  r i g h t  d i d  n o t  l i e  f o r  a t o r t .  The s e r v a n t  o f  t h e  Crown 

who a c t u a l l y  committed o r  was p r i v y  t o  t h e  t o r t i o u s  a c t  was p e r s o n a l l y  

l i a b l e  a l t h o u g h  t h e  Crown would,  i n  c e r t a i n  c i r c u m s t a n c e s ,  assume 

r e s p o n s i b i l i t y .  

/A means was . . . . . . . .  



A means was e v e n t u a l l y  found t o  m i t i g a t e  t h e  obv ious  h a r d s h i p s  

c r c a t e d  by t h e  Crown's immunity i n  t o r t  b u t  even t h i s  d i d  n o t  s u r v i v e .  

The s o - c a l l e d  f i c t i o n  o f  t h e  nominated de fendan t  was condemned by t h e  

House of Lords  i n  1946 i n  Adams v. Naylor  (1946)  A.C. 543. It was -- 
t h i s  c a s e  more t h a n  any o t h e r  f a c t o r  t h a t  was r e s p o n s i b l e  f o r  t h e  1947 

Act. 

The p o s i t i o n  i n  Jamaica up t o  1958 was, w i t h  some e x c e p t i o n s ,  

s u b s t a n t i a l l y  t h e  same a s  i t  was i n  England up t o  1947. A s e r v a n t  o f  

t h e  Crown who committed a  t o r t  was, and indeed  i s ,  l i a b l e  t o  b e  sued  

b u t  t h i s  was s u b j e c t  t o  t h e  o v e r r i d i n g  p r i n c i p l e  t h a t  t h e  a c t i o n  must 

be  b rough t  a g a i n s t  him i n  h i s  p r i v a t e  c a p a c i t y .  The e s s e n c e  of t h i s  

p r i n c i p l e  was twofo ld :  ( i )  t h e  r e l a t i o n  of m a s t e r  and s e r v a n t  d i d  n o t  

e x i s t  between s u p e r i o r  and s u b o r d i n a t e  o f f i c i a l s ,  a n d ,  ( i i )  t h e  p u b l i c  

r evenues  cou ld  n o t  be made l i a b l e  w i t h o u t  t h e  c o n s e n t  of  t h e  Crown t o  

remedy wrongs committed by i t s  s e r v a n t s .  See Atk in  L . J q s .  judgment 

i n  Mackenzie-Kennedy v. A i r  Counci l  (1927)  2 K;B. 517. The p r i n c i p l e  

a s  such  c o u l d  of  c o u r s e  be mod i f i ed  by s t a t u t e  a s  i n d e e d  i t  was, e.g. 1 
1 

by S e c t i o n  6  o f  t h e  ~ z l e ~ r a ~ h  Law Cap. 37 which p rov ided  t h a t  ; ' . . ' the 

Yostmaster -Genera l  may s u e  and be  sued  by h i s  s a i d  s t y l e  of  o f f i c e  
I 

w i t h o u t  naming him.. .r ." Sze  a l s o  S e c t i o n  29 of t h e  Main Roads Law 

Cap. 231 which p rov ided  t h a t  i n  any  s u i t  o r  a c t i o n  by o r  a g a i n s t  t h e  i I 
D i r e c t o r  of P u b l i c  darks i t  was s u f f i c i e n t  t o  d e s c r i b e  him a s  D i r e c t o r  1 
of P u b l i c  do rks  w i t h o u t  naming him. 

These  s t a t u t o r y  p r o v i s i o n s  which made such  a r e v o l u t i o n a r y  

i n r o a d  i n t o  t h e  p r i n c i p l e s  o f  t h e  common law were themse lves  r e p e a l e d  I 

by t h e  1958 Crown P r o c e e d i n g s  Law t h e  e f f e c t  of  which was t o  make n o t  

o n l y  a d r a m a t i c  change i n  t h e  d o c t r i n e  o f  t h e  n o n - l i a b i l i t y  o f  t h e  

Crown i n  t o r t ,  bu t  t o  p r e s c r i b e  t h e  means by which an  i n j u r e d  p e r s o n ' s  

remedy might  be  pursued .  Here a g a i n ,  t h i s  r a d i c a l  change  i n  t h e  

e s t a b l i s h e d  dogma of  t h e  common law was e f f e c t e d  by t h e  d i r e c t  and 

p r e c i s e  terms of  an Act of  P a r l i a m e n t .  

But M r .  Thompson con tends  t h a t  t h e  Crown P r o c e e d i n g s  Law h a s  I 
I 

even more f a r - r e a c h i n g  e f f e c t s  on t h e  common l a w  p r i n c i p l e  i n  t h a t  a 

s e r v a n t  o f  t h e  Crown may now be sued  i n  h i s  o f f i c i a l  c a p a c i t y  i n  r e s p e c t  

/of h i s  o f f i c i a l . . . . . .  



of h i s  o f f i c i a l  a c t s .  It i s  a  fundamenta l  p r o p o s i t i o n  o f  law t h a t  

where a  s t a t u t e  s e e k s  t o  ex tend  o r  t o  c r e a t e  r i g h t s  a t  common l aw,  o r  

t o  impose l i a b i l i t i e s  which d i d  n o t  e x i s t  a t  common law,  i t  must do s o  

i n  c l e a r  and p r e c i s e  l anguage  and i n  t h e  absence  o f  such  l anguage ,  i t  

may n o t  be  c o n s t r u e d  s o  a s  t o  e f f e c t  any  a l t e r a t i o n  of t h ,  common law,  

See Lord Zldon v. Hedley Bros. (1925)  2 K.B. 1. An examina t ion  of t h e  

Crorvn P r o c e e d i n g s  Law d o e s  n o t  r e v e a l  any  i n t e n t i o n  i n  t h e  l e g i s l a t u r e  

t o  a t t a c h  l i a b i l i t y  t o  a  s e r v a n t  of t h e  Crown i n  h i s  o f f i c i a l  c a p a c i t y  

i n  r e s p e c t  of h i s  o f f i c i a l  a c t s .  I n  my view, t h e r e  i s  no w a r r a n t  f o r  

h o l d i n g  o t h e r w i s e .  

M r .  Thompson con tends  f u r t h e r ,  t h a t  c e r t a i n  s e c t i o n s ,  among 

them, s e c t i o n  43 (12)  of t h e  N a t i o n a l  I n s u r a n c e  Act 1965, i n v e s t  t h e  

M i n i s t e r  w i t h  a  r i g h t  t o  s u e  i n  c e r t a i n  c i r c u m s t a n c e s  and t h a t  t h i s  

r i g h t  n e c e s s a r i l y  i n v o l v e s  a  c o r r e s p o n d i n g  l i a b i l i t y  t o  be sued  i n  h i s  

o f f i c i a l  c a p a c i t y .  He r e l i e d  v e r y  s t r o n g l y ,  I t h i n k ,  on M i n i s t e r  of 

s u p p l y  v, B r i t i s h  Thomson-Houston Cg. (1943) K.B. 478, i n  s u p p o r t  of 

h i s  submiss ion  t h a t  i t  was a fundamenta l  p r i n c i p l e  of  n a t u r a l  j u s t i c e  

t h a t  ''he who can  s u e  may be sued t t .  T h i s  i s  p e r h a p s  an  e m i n e n t l y  

d e s i r a b l e  j u r i s p r u d e n t i a l  end f5r any  sys t em o f  l aw  t o  s e e k  t o  a c h i e v e ,  

Unhappi ly ,  however,  i n  t h e  c o n t e x t  of t h e  q u e s t i o n  t h a t  f a l l s  f o r  

d e c i s i o n  i n  t h i s  c g s e ,  such  a n  approach  i g n o r e s  t h e  t r u e  p u r p o r t  o f  t h e  

Crown P r o c e e d i n g s  Law, There  i s ,  f o r  example,  no sec.ti .on of  t h a t  Llaw 

t h a t  makes t h e  Crown g e n e r a l 1 2  l i a b l e  i n  t o r t ,  iVhat t h e  law d o e s ,  and 

p e r h a p s  t h i s  i s  n o t  q u i t e  f u l l y  r e c o g n i z e d ,  i s  t o  p r e s e r v e  t h e  g e n e r a l  

common l aw p r i n c i p l e  t h a t  " the  King can do no wrongu and t o  c a r v e  o u t  of  

t h a t  g e n e r a l  p r i n c i p l e  c e r t a i n  v e r y  w e l l  d e f i n e d  e x c e p t i o n s  a s  a p p e a r  

i n  S e c t i o n  3 of  P a r t  2  under  t h e  t i t l e  of t t S u b s t a n t i v e  Lawii, I f ,  

t h e r e f o r e ,  i t  can be h e l d  t h a t  t h e  M i n i s t e r  can be sued  i n  h i s  o f f i c i a l  

c a p a c i t y ,  i t  can  be s o  h e l d  o n l y  on t h e  a u t h o r i t y  of  t h e  p r e c i s e  and 

unambiguous l anguage  of  some s t a t u t e .  I t  is on t h i s  background t h a t  

M i n i s t e r  o f  Supply  v. B r i t i s h  Thompson-Houston Co, ( s u p r a )  must be 

examined, Be i t  obse rved  t h a t  t h e  p r e c i s e  q u e s t i o n  t h a t  t h e  Court  of  

Appeal s e t  o u t  t o  answer i n  t h a t  c a s e  was whe the r  t h e  d e f e n d a n t  was 

/ r i g h t  in . . . . . . .  
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r i g h t  i n  con tend ing  a s  a g a i n s t  t h e  M i n i s t e r  of  Supply  t h a t  "it  i s  t r u e  

t h a t  t h e r e  i s  a  s t a t u t s  which g i v e s  you such  a  r i g h t  t o  s u e ,  b u t  t h a t  

same s t a t u t e  makes you e q u a l l y  l i a b l e  t o  be  sued .  T h e r e f o r e ,  you 

cannot  o b j e c t  t o  our  coun te rc l a im" .  The answer t o  t h i s  q u e s t i o n  

depended n o t  on any  p r i n c i p l e  o f  n a t u r a l  j u s t i c e  b u t  r a t h e r  on t h e  

i n t e r p r e t a t i o n  of  S e c t i o n  20 of t h e  ,Nar Department S t o r e s  Act 186'7, 

which p rov ided  t h a t  t h e  S e c r e t a r y  of  S t a t e  f o r  ?Jar ;'may i n s t i t u t e  and 

p r o s e c u t e  any  a c t i o n . . .  and may de fend  any a c t i o n ,  s u i t  o r  p roceed ingss .  

T h i s  s e c t i o n  was made t o  a p p l y  t o  t h e  M i n i s t e r  o f  SuppJy by t h e  M i n i s t r y  

of  Supply  Act 1939 and t h e  M i n i s t r y  of  Supply  ( T r a n s f e r  of  Powers)  

(No.1) Order  1939 s o  t h a t  t h e  p o s i t i o n  of  t h e  M i n i s t e r  of  Supp ly  was 

a s s i m i l a t e d  t o  t h a t  of  t h e  S e c r e t a r y  of S t a t e  f o r  bJar unde r  t h e  Act of  

1867. McKinnon L . J .  s a i d  a t  page 618:- 

'!It is  t r u e  t h a t  t h e  s e c t i o n  does  n o t  u s e  t h e  p l a i n e r  
words 'may s u e  and be s u e d ' ,  which a p p e a r  i n  some 
s i m i l a r  enac tmen t s ;  b u t  t h e  words (quo ted  s u p r a )  seem 
t o  me t o  i n v o l v e  t h e  c l e a r  i m p l i c a t i o n  t h a t  such  
' a c t i o n  s u i t  o r  p roceed ing '  may be b rough t  a g a i n s t  t h e  
M i n i s t e r  by t h e  o t h e r  p a r t y  t o  t h e  c o n t r a c t .  Un les s  
i t  can  be s o  b r o u g h t ,  t h e r e  i s  n o t h i n g  which he 'may 
d e f e n d '  . I 1  

It i s  n o t  a l i t t l e  d i f f i c u l t  t o  s e e  by what p r o c e s s  o f  r e a s o n i n g  t h e  

Court  of Appeal cou ld  have a r r i v e d  a t  any  o t h e r  r a t i o n a l  c o n c l u s i o n .  

It is  even more d i f f i c u l t ,  i f  n o t  q u i t e  i m p o s s i b l e ,  f o r  me t o  r e a d  i n t o  

t h e  C o u r t ' s  judgment any  s u g g e s t i o n  t h a t  where a  s t a t u t e  g i v e s  a  r i g h t  

i n  t h e s e  c i r c u m s t a n c e s  t o  sue  i t  must f o l l o w  t h a t  i t  a l s o  c r e a t e s  i n  

t h e  p e r s o n  t o  whom i t  g i v e s  t h a t  r i g h t  a  c o r r e s p o n d i n g  l i a b i l i t y  t o  be 

sued .  

Goddard L . J .  based  h i s  d e c i s i o n  on two g rounds ,  namely: 

( i )  where a s t a t u t e  s a y s  t h a t  a  m i n i s t e r  may s u e  and defend any a c t i o n  

t h a t  i s  e q u i v a l e n t  t o  s a y i n g  he may sue  o r  be sued ,  ( i i )  These words 

mean what t h e y  s a y  and do make t h e  m i n i s t e r  l i a b l e  t o  be sued  a s  such.  

I t  i s  t r u e  t h a t  e a r l i e r  i n  h i s  judgment he  obse rved  t h a t  "it 

would seem o n l y  c o n s i s t e n t  w i t h  t h e  most e l e m e n t a r y  p r i n c i p l e s  o f  

j u s t i c e  t h a t ,  i f  t h a t  r i g h t  be c o n f e r r e d  on t h e  M i n i s t e r ,  a co r re spond-  

i n g  o b l i g a t i o n  s h o u l d  a l s o  be imposed. If he may s u e ,  why s h o u l d  he 

n o t  a l s o  be  l i a b l e  t o  be sued . . . " ,  and t h a t  t h i s  o b s e r v a t i o n  s t a n d i n g  
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by i t s e l f  may a p p e a r  t o  l e n d  some c o l n u r  t o  M r .  Thompson's submiss ion .  

I n  my view, however ,  Goddard L.J,. was n o t  e n u n c i a t i n g  any  new 12rinci:pl.e 

of  c o n s t r u c t i o n ,  n o r  was he a t t e m p t i n g  t o  d e p a r t  i n  any  way from an  

e s k a b l i s h e d  p r i n c i p l e  of t h e  common law. I n  t h e  s e n t e n c e  imniedi: .~tcly. 

f o l l o w i n g  he s a y s  - "The s e c t i o n  p r o v i d e s ,  t h e r e f o r e ,  t h a t  he may 

d e f e n d  any a c t i o n .  . . . " and t h u s  a t t e m p t s  t o  show t h a t  :i.t svns  t h o s e  

same e l emen ta ry  p r i n c i p l e s  o f  j u s t i c e  t h a t  l e d  t h e  l e g i s l a t u r e  t o  z c t i o n  

by making t h e  M i n i s t e r  l i a b l e  t o  be sued .  I t  i s  c l e a r  t h a t  t h e  l e a r n e d  

Lord J u s t i c e  d i d  n o t  r e a d  i n t o  t h e  s e c t i o n  words t h a t  were n o t  t h e r e  

because  o f  any  p r i n c i p l e  of n a t u r a l  j u s t i c e .  He w a s  mere ly  c o n s t r u i n g  

s p e c i f i c  words a c c o r d i n g  t o  t h e i r  p l a i n  o r d i n a r y  and g rammat i ca l  

meaning. No such  words a s  may be c o n s t r u e d  a s  imposing  any  l i a ' b i l i t y  

on t h e  M i n i s t e r  t o  be sued  a p p e a r  i n  t h e  N a t i o n a l  I n s u r a n c e  Act o f  

1965 o r  i n  any o t h e r  s t a t u t e  of which I am aware, 

It i s  n o t  w i t h o u t  i n t e r e s t  t o  n o t e  t h a t  a  s i m i l a r  argument  

was advanced b e f o r e  t h e  B r i t i s h  Car ibbean  Court  o f  Appeal on b c h a l f  of 

t h e  r e s p o n d e n t s  i n  I n l a n d  Revenue Commissioner and  At torney-Genera l  v. 

Li1l;yrnan and O t h e r s  (1964)  7 t i . 1 . R .  496. I n  d e a l i n g  w i t h  t h i s  a r g u -  

ment t h e  P r e s i d e n t  s a i d ,  a t  page 522 - 
F'Counsel  f o r  t h e  r e s p o n d e n t s  d i d  n o t  d i s p u t e  t h e  

p r o p o s i t i o n  t h a t  u n a u t h o r i s e d  a c t s  by government 
o f f i c e r s  may bc t h e  s u b j e c t  of  a c t i o n s  a g a i n s t  them 
i n  t h e i r  p e r s o n a l  b u t  n o t  i n  t h e i r  o f f i c i a l  c a p a c i t y  
u n l e s s  o t h e r w i s e  provided  by law b u t  p o i n t e d  t o  
s e c t i o n  4 o f  t h e  N a t i o n a l  Development S a v i n g s  Levy 
Ordinance 1962 No. 1 6  (B.G.), which c h a r g e s  t h e  
Commissioner and t h e  o f f i c e r s  and p e r s o n s  a p p o i n t e d  
f o r  t h e  a d m i n i s t r a t i o n  of  t h e  Income Tax Ordinance 
w i t h  t h e  a d m i n i s t r a t i o n  of  t h e  Sav ings  Levy Ordinance  
excep t  i n  s o  f a r  a s  i t  r e l a t e s  t o  t h e  i s s u e  and 
redempt ion  of s a v i n g s  bonds and a l l i e d  m a t t e r s ,  and 
t o  S e c t i o n  13, and m a i n t a i n e d  t h a t  a s  t h e  Commissioner 
c o u l d  s u e  f o r  t h e  r e c o v e r y  of t h e  l e v y  he  could. l i k e w i s e  
be sued  i n  a n y  a c t r o n  a r i s i n g  under  t h e  Ordinance.  
I f i n d  no such  i n t e n t i o n  e x p r e s s e d  i n  t h e  Ordinance  
and c o n s i d e r  t h e  o b j e c t i o n  by t h e  Commissioner w e l l  t aken . ' '  

The P r e s i d e n t  c l e a r l y  though t  t h a t  a  s t a t u t o r y  r i g h t  t o  s u e  d i d  n o t  

i n v o l v e ,  i n  t h e  absence  o f  a n  e x p r e s s  p r o v i s i o n ,  a l i a b i l i t y  t o  be 
I 

sued.  

Another c a s e  r e l i e d  on by M r .  Thompson, was Hochoy v. N.U.G.E. 

and O t h e r s  ( ~ 9 6 4 )  7 W.1 .R .  174 .  I would have  t h o u g h t  t h a t  t h i s  

d e c i s i o n  of  t h a  Cour t  of Appeal  of T r i n i d a d  & Tobago was r a t h e r  v i o l e n t l y  
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i n  c o n f l i c t  w i t h  t h e  p l a i n t i f f ' s  p o s i t i o n  i n  t h i s  ca se .  I w i l l  do no 

more t h a n  q u o t e  a  s h o r t  pas sage  from t h e  judgment of P h i l l i p s  J . A .  

"I a g r e e  wi th  t h e  l e a r n e d  t r i a l  judge  t h a t  t h e  a c t i o n  
was b rough t  a g a i n s t  t h e  a p p e l l a n t  i n  h i s  p e r s o n a l  
c a p a c i t y  i n  r e s p e c t  of  h i s  o f f i c i a l  a c t s ;  and I con- 
s i d e r  i t  n e c e s s a r y  t o  add  t h t 2 t  i t  i s  o n l y  on t h i s  b a s i s  
t h a t  t h e  a c t i o n  cou ld  havc been b rough t .  I do SO f o r  
t h e  pu rpose  of  r e f u t i n g  t h e  s u g g e s t i o n ,  i m p l i c i t  i n  t h e  
s u b m i s s i o n s  o f  t h e  l e a r n e d  S o l i c i t o r - G e n e r ~ l ,  t h a t  i t  i s  
competent  t o  i n s t i t u t e  l e g a l  p r o c e e d i n g s  a g c ~ i n s t  
t h e  Governor-Genera l  i n  h i s  o f f i c i a l  a s  d i s t i n c t  from 
h i s  p e r s o n a l  c a p a c i t y .  From any s u c h  p r o p o s i t i o n  I 
must e x p r e s s  my profound d i s s e n t .  The re  i s  n o t h i n g  
i n  t h e  law which e i t h e r  c o n s t i t u t e s  t h e  o f f i c e  of  
Governor-General  a  c o r p o r a t i o n  s o l e  o r  makcs i t  pe rmis -  
s i b l e  f o r  him t o  be  s u e d ,  i f  a t  ~11, i n  t h e  name o f  h i s  
o f f i c e . "  

T h i s  p a s s a g e  i s ,  i n  my judgment ,  e m i n e n t l y  a p p l i c a b l e ,  m u t a t i s  m u t a n d i s ,  

t o  t h i s  c a s e  and I r e s p e c t f u l l y  a d o p t  t h e  v iews  t h e r e i n  s t a t e d  ac my 

own. 

I now s t a t e  my answer t o  t h e  q u e s t i o n  I posed e a r l i e r  i n  t h i s  

judgment. I h o l d  t h a t  t h e  p l a i n t i f f  canno t  m a i n t a i n  t h e s e  p r o c e e d i n g s  

a g a i n s t  t h e  M i n i s t e r  of Labour and N a t i o n a l  I n s u r a n c e  i n  h i s  o f f i c i a l  

c a p a c i t y a d  o r d e r  t h a t  t h e  Writ of  Summons i s s u e d  h e r e i n  and t h e  

s e r v i c e  t h e r e o f  be s e t  a s i d e  a s  a g a i n s t  him. 

B e f o r e ,  however ,  p a r t i n g  w i t h  t h i s  m a t t e r  I have t o  c o n f e s s  

t h a t  t h r o u g h o u t  t h e  h e a r i n g  of t h e  summons h e r e i n ,  I have had no l i t t l e  

d i f f i c u l t y  i n  u n d e r s t a n d i n g  t h e  p r e c i s e  ground on which i t  was s o u g h t  

t o  make t h e  M i n i s t e r  l i a b l e ,  The S t a t e m e n t  of Clairn d o e s  n o t  a l l e g e  

a n y  o f  t h e  f a m i l i a r  g rounds  on which l i a b i l i t y  i s  a l m o s t  a lways  

founded ,  e .g .  a c t i n g  i n  e x c e s s , , o r  i n  c o n t r a v e n t i o n ,  o f  a s t a t u t e  o r  

some r e g n l a t j o n .  I t  d o e s  n o t  i n  s o  many words a l l e g e  a t o r t  o r  a 

b r e a c h  of  c o n t r a c t  - q u a s i  o r  o t h e r w i s e ,  o r  i n d e e d  o f  a n  i m p l i e d  t r u s t .  

I n  e f f e c t ,  t h e  M i n i s t e r  i s  a l l e g e d  t o  be  a c t i n g  ( a l b e i t  p r ima f a c i e  

l a ~ f ~ l l ~ ) i n  pu r suance  of t h e  p r o v i s i o n s  o f  an  Act of  P a r l i a m e n t  which 

Act i t s e l f  i s  a l l e g e d  t o  be u l t r a  v i r e s  t h e  C o n s t i t u t i o n  o f  J ama ica .  I 

I make t h i s  o b s e r v a t i o n  because  t h e  p l a i n t i f f  s e e k s  by way o f  r e l i e f  

a g a i n s t  t h e  M i n i s t e r  an  i n j u n c t i o n  r e s t r a i n i n g  him from t a k i n g  c e r t a i n  

s t e p s .  S e c t i o n  17 of  t h e  Crown P r o c e e d i n g s  Law i n v e s t s  t h e  Cour t  

a  power t o  g i v e  t h e  same r e l i e f  a g a i n s t  t h e  Crown a s  a g a i n s t  a n  
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o r d i n a r y  p e r s o n  b u t  by a  p r o v i s o  t o  t h e  s e c t i o n  a d e c l a r a t o r y  judgment 

i s  s u b s t i t u t e d  f o r  a n  i n j u n c t i o n  s o  t h a t  t h o s e  e a r l i e r  e u t h o r i t i e s  

which i n d i c a t e d  t h e  p o s s i b i l i t y  of an  i n j u n c t i o n  a g a i n s t  a s e r v a n t  o f  

t h e  Crown i n  h i s  o f f i c i a l  c a p a c i t y  must now be  r e g a r d e d  a s  of  no c f f e c t .  

I n  view,  however,  o f  t h e  c o n c l u s i o n  a t  which I have a r r i v e d  t h i s  i s  now 

o n l y  o f  academic i n t e r e s t .  

I n  t h e  r e s u l t ,  t h e r e f o r e ,  I apprehend t h a t  i f  t h e  i ' l a i n t i f f  

s u c c e e d s  i n  h e r  a c t i o n  a g a i n s t  t h e  f i r s t  and t h i r d  Defend3ntr; ,  1 L  can  

be no greca t  l o s s  t o  h e r  i n  n o t  h a v i n g  been a b l e  t o  p roceed  a g a i n s t  the 

M i n i s t e r  . 
T h e r e  w i l l ,  s u b j e c t  t o  any  wa ive r  by t h e  At to rney -Gcne rn l ,  be 

an  o r d e r  f o r  c o s t s  3s p rayed ,  and a C e r t i f i c a t e  f o r  Counsel .  The c o s t s  

u l r i l l  b e  t a x e d  o r  ag reed .  

Dated t h e  24 th  day  of J u n e ,  1966. 

( c . H . GRAHRM-P~CRKID~S ) 

PUISNE JUDGE ( riG . ) 


