IN THE SUPREME COURT OF JUDICATURE GF JAMAICA
IN EQUITY

'SUIT wo E Cd8/1986

BETWEEN ' " HYACINTH LEWIS | ' PLAINTIFF
: o (Administratrix of the Estate .
A N B of Edward Anthony Lewis (dec’qd)
awD ‘ KALPH HOLNESS FiEST DEFENDANT
ANTD YVONNn STEWART " sEcowp DéFéﬁbANT

Mrs. Pawela Benka Coker instructbd by W. Earl Witter for the Plaintiff.

Michael Hylton instructeu by Myers, Flmtcher and Gurfon, Mantcen and Hart
for the first-named defendant.

HESRIBG on 28th, 30th, 3lst Mav, 1889 2nd 19th February, 1390.

- JUDGMERT
BINGHAM J:
Edward ‘Bim' Lewls according to the evidence died in 1976. He had

been for a2 pericd in axcess of scne thirty years an actor wha in conjunction
.@ith Aston. ‘Bam Wynter, the cther member of this famous tean, which as comedians
3hdd brought JOY and 1aught9r to a wide cross-section oF the Jamajecan scelety.

. In the 1950°s the plaintiff then Hyacinth Clover joined the teanm
which then became kuown as 'Bim', "Bar® and ‘Clover®.

For those of us who were fortumate to attend the Christmas wmorning

and other holideys shows put 93 by various impressarios.such as the late Vere
Johns, the performances put cg by these persons were wsrked out for 1ts originaliry

of styléjéndJnnfént andrﬁés neteworthy'for iéé B|ASS apﬂeai# By the time of
hic deaths Edwin iEim Lewis had not onlv wade his mark 28 an actor of immense
thlent but had 11$O en taollshen nlﬂSﬂlf as a Playwrlxﬁt of a number of works
amcng which, and fhis is‘al common ground, included “"The Gun Court Affair™, a
work acknowloedged without-questica,a& the most sucé assful play ever staged in
this éﬁuntry. Thé.ﬁ;téer now,fali;ng for uetermination hOWQVLr, is not
concerned‘withsthe lake Eéwiﬁ Lewis oF this play but with an@ther of his
works; “The-ﬁald Haad_Rc-oster“3 the au?horaship of wﬁicﬁ on the pleadings has
been called into question. Although the defance plcaued by both the first

and seééﬁdunamed defendant . that the play,:"The Village Rooster” was an

,adﬂptation cf thgt work, therc .1is no iszue as ta the fact that DOth "The Bald Bei

;MIKOOSt&t and "Tha Villaae Rooster“ were both P@bl1°1y parformed by

Edﬁ;ﬁ Léwié.?iﬁductiéns; a compang Youndad By fhgfiaté”ﬁdwiﬁ'iﬁim‘ Lewis.



ce e

The present claim has been launched by the plaintiff Eyacinth 'plovez’

Lewls, in her capacity as the Administratrlx of the Estate of the late

e

Edwin ‘Bim LewisJana is in respect. cf an alleged breach of the copyrlght of the
work "The Bald Head Rooster”,‘ In s £a; 28 the first-named defendant nperating
as Ralph Helness Productioms SOught to stage a Play entitled .. "The Daugerous Eongter”

in which by virtue of paragraph 5 of his defence he alleged that
7 "Sn The Dangercus Rooster is an adaptatlon of
"The Village Rooster® and was alsc writtea -
by Yvcame Stewart.” (first defendant) -

In the light of the allegations in the pleadings,: as there is nc issue

that the original work was “The Bald Head Rcoster" amd that “The Village Rooster™
and the "Dangerous Rooster™,
fare both adaptatioms of this work; all thet remains for determinaticn- therefcre,

on. the pleadings are twe issues namelyi- . e L
1, . Who authored the work, "The Bald Hoad Rooster?”

2. If the plaintiff's hontention is correct, then what dameges ought
to flow from tha defendant breach of the ccpyright to this work?

A 'As the cvidencu emarged during the he‘rlng the matter rerolved itself maini,
as te an isuue as to aamagas in the 1lght of the following: -

1. The original gcript of the play, “"The Bald Hhad Foustar" was
.., tendered 1n evidence froo the custody of Mrs. Hyacinth Lewis,
the wife and the Administratrixz of the estate of Edwin ‘Bim'
’ LE.’WiSe . .~ . ' - -

2. 4 copy-of the programme cof fhe dramatized woerk "The Village
Rooster™ (Exhibit 4) acknowledged the authorship cf Edwin
"Bim" Lewis as belng the perscn.who wrote the seript....

- 3. The pleintiff in her evidence admitted that when -thé wetrk;-

The Villsge Rooster” was first staged in 1981, following her
... late husband’s death, the second-named defendant had assisted

her in making alterations to the original script of “The Bald
Head Rocster™ by including 2 yard scene in place of a scene -
in which a2 Band had originally appeared. This occurred when
_the original script was belng altered. tc be staged by the
plaintiff as “The Village Rooster™ by Edwin Lewis Productions,
The plaintiff was, however, careful to mentidn that although
this scene was written by the second-named defendant, as to
the content, however, she contended thatthe {deds came from -
her as she told hcr(sccanmngmcu defendant what to write.

4, It is cf further significance that nowhgre in script cf
"The Bald Head Booster™, “The Village Rouster™, 'and "The
Dangercus Rooster™, the works relating to which cn the

. pleadings it is common ground that the two:last mentioned

are both adaptations of the original, is there z2ny mentiom’
mzde that the second~named defendant, Yvonne Stewart authored
the orizinal work Had this been sv, it would be inconceivable
that her claim tc such authorship would not have been asserted
or acknowledged when the work was first performed as "The Bald
Head Rooster” in 1971 or later on when it was performed under
the title "The Villdge Rooster, ‘in 198i. On both of these ~
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4. ocassions, it was staged by”hdwin Lewis Productions and in 2
copy of the programme of the performance put on ~t the Word
Thedtre on Oth April, 1981 as "The Vlllage ‘Kooster” (Exhibit 4),
under the subhecading "Production Personnel” it was acknowledged
that the late Edwin 'Bim' Lewls authored the script. It is
noteworthy that the second-named defendant whce 1t is being
contcnded by the defence 2uthéred the orzgina1 script, appeared
in beth plays; as an actress in "The Bald Head Rcoster", and
“The Village Rooster' when it was staged by Edwin Lowis Prcducticna.
4 copy of the poster and the prograrme (Exhibits 3 and 4) .- °
acknowledges this fact, but nowhere is there any mention of her
newe in the capacity as the author of either of the scripts of
theése two pruéuctlonb.

The second-naied defendant under whose umbrella the first-named
defendant sought to shelter is no lomger with ug, the unfortunate victinm of a
gunmun's bullet. She;therefore, was not availdble to give evidence secking tc
justify the allegations rtu which she laid claim in her defence.

Thé'weight of the ;docpmehtarj evidence contained in the Exhibits
sdmitted intc evidenze at the hearing pointed unequivocally and inferentielly
to the fact that "The Dangcrous Kooster" was an adaptation of the work "The
fVilIage Réoééér", which work wae in substance 'the original wotk‘;'"Tﬁe Bald
'by the late Edwin 'Bim’ Lewis.

“It was not the least surprising, therefcre, that when faced with the
cloar inference as to who wae the suthér of the original work from which “The
| DéngerouéFRooster" was adapted, the first-named defcndant, RAlp Holness whilc
testifying cepitulated under cross-exanination aud said that Yhe did not know
who wrote the play." The following dialopue which wvmerged from his testimony
unde¥ ércos~examination is most revealing:-

"q: I ‘am’putting it tc you that the script of

"he Village Rooster"lbelcﬁgs'to Mrs. Lewis?

43 It belongs to ———- pause). I tell you the

truth. I don't know who it belongs to. 1
know that "Tﬁe'Dangeféﬁ% Rooster'™ belengs to-
" Yvonne Stewart.
G: 1 suggest o you that the script of "The
Dangerous Rooster' belongs te Mrs. Lewis?

A "No mam. I know that' it belengs to Yvonne

Stewart. She is the one who wrote it in the

form that it is.

Q: 1 am suggesting to you that substantially the



three plays referssd to are one and the sama? -
A Tgomc mgree,
(@ T 28 sugscsting 0 you chat Yomne Scavert 414
: néﬁ:;rite ?Thé Da“gé:dgg R?DSEQt?" ‘;_.“5;

ﬂT_A: I ééé'her~ﬁr1te'sométim25.

Q: Do you know whers thé cfig;hal seript of fihg
;) Dangerous_ﬁkoqster”is?
A: She diérhaverit,
Q; D¢ you know 1f any tyrewritten scripts were qéée'
of “The Dangerous Rooster?” e
&; I think that Mr. Hylton would have one (refgxring_
to Defence Counsel). The one I had is misleid.
(Emphasis,suppléed).

Z;§u33$heqe§:lier evidence of brs. Lewis tha;_theliirst-named deﬁendant
had ;ome_tgﬁheg agteg;he had_seve;gd ais connecections ?ith_E§win Lewis P:odgcg%ons
in 1983 a2nd had told her that "she had two very good plays sitting gnﬁ? (referring
tgdfThebVii}age Soogterf and "The Gun Court AffairfL and requesting her permissica
tc.s;afg_cheg,‘ This rerpdssion was ;efused. The response of tﬁ;.firsg_dgfengant
washghatnfhe_intanﬁed to stage them_"ovar his dead body.” 1In thg ;;ght_of‘th;s
eviggnc;; it iS,C19§? that the first defendant not ouly knew.ig whom,the_p;qp:ietcry
interas; %n?;hesenplays reside’ but by the evidence referred to above, demonstrated
arlack of credibility on his part which stamped his cemncancur as being someone
who by his answers appeared to be searching desperately for sume. plausible resson
borcering cn ignorancehg;qgg with an apparent m;;ive_aimed{at}g;tigating the obvicus
folly of his actions in staping the particular works against the wishes cf the
pilointiff, P

In conclusicn, in so fartas‘phe;issgg cf liaﬁili;y fa}%s to be determinad
therefore; the plsintiff must euccecd. Her testimogy, as to_;he_qucstien of authorcidy
is further supported in almost_evg;y_ma;crial parpicular,by;ju

1. Thc’dccumentaryhgvidepceo

2. The prevarichégg.tqstimcny'ofuthg f};gt“namad_dgfegdaut

which whew examined took the defeace’s case nc higher thar his

cbvious pregznuce as to being ignorant as to who authored the play

-----
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“”he Village Rooster".

As there 1s”

e} issue that the work “The Village Rooster“ was an ndaptatlpn

of the original work‘Thc Balﬂ Head ‘Rooster™ and that “The Dﬂnberoua Rcoster “Wes
is. ;-
adapted from "The Villcoge Roaster", this is in my cpinioqisufjicient to esteblish
the breach alleged in the Statement of Claim. What one has here 18 an axtompt
by the defendants at passing off as ari original work the play in issue by altering
' neverthetess
parts ¢f that work, whick when examined, the work/still retained the form of the
originél'wcrk. Ac the learned editor of 3rd Edition of Halsbury's Laws of Englond
Velune 8, parsgraph 776 stated:-
"776. In z case where the use of the plaintiff's work

is ustoblished; the test for determining whether

2 werkh is a eopy or a reproduction of ancother is

whether 1t comes so mear the originral as to suggest

that original to the mind of every person seeing it,

the facts that a work complaimed of dues suggest the

original is not sufficient tc emeble the plaintiff

t7 succeed in his action for the similarity may be

due tc the faet that hoth works are derdved from e

comment gource or that the gimilsrity tests in the

idez of the work and mot in its form. The onus is on

the plaintiff to show that the defendant in making his

work has appropriated the lebours of the plaintiff.”

When the three seripts of the relevent plays'are examined it is beyonad
questicn ‘that all are derived from a ccmmon source.

As there ie n¢ challenge being made zs to the fact that the criginal work
was “The Bald Head Rocster™ and that this work was first steged by Ecwin Lewis
Productions in 1971 and that “The Village Reoosted'was an adaptaticn of that play;
one may safely concluds that the twe latter plays were in substence that oripinel
work with certain alaptsticns and medificatioms.

As the defemce soughit to contend that the second-named defeadant authored
the original work, cnce that couténtion friled, on the basis of the evidence prescri.’
by the piointiff asd added tu:thié‘thé'écgency of the unchallenzed docurentary
evidence the plaintiffls claim nust succead,

Damages

This brings mc now to whet in my opindcn was the difficult issue in the
matter, namely that of daddges. This hss been mede so because, regrattebly there |
was no conscious sttempt made by either side to adduce the quality zad kind of
evidence which would heve assieted the C“urt to make a proper assessment in the

the

matter. Apart from/sclf-serving evidence adduced from the defendants side as to

the revenue rcalised from two of the performances staged of the work and this Erop
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what cmounted tc an admitted twenty three performances, this was ancther of thosc

cases ir which the cheervation made by.Lerd Gedderd C.J. in Bonhan Cavter vs.

Hyde Park Hotel [1948] 64 ILR 177 a;=178.wa$_gi,sqmgwrelevanqe;“

"Plaintififs must understand that {f they brimg
activns for damages it 1s for them tc prove
thedir damage; it is not eacugh to write down

the particulars, and sc to speak throw them at
thi herd of the Court saying, °“this is what _
I have lost. I ask you to yive me those dausges.

They have to prove it.”

?

Cne Lgs to bear inm mind, neverthneless, that this is oue of thoese claims
in which the reasure of damages to a large extent £.11ls to be determined as a -

matter of conjecturc. .. ..

As yc the dameges which fisw  from this head of the claim, im so far as

the evidenéé ias eﬁéxgéd; tﬁe'ﬁwo mﬁin_inspes of faﬁg}whiéhlgﬁll for
determination arw:

1. The number .cﬁ,ﬁerf;rmﬁﬁcés.Stagad of the work.

2. The net profit reeultingdﬁrom tha:grgsq:gévéhﬁe_intake from these

pérform&ncéé; '

The question cfexemplary domoges has alsu besn .canvassed, but for gbvious
reasens, In ny opinica such demages d¢ moi arise. On the basis °fJFhE evidence
this-grea of tha claim ¢an properly be considexed in the area qfhaggravated
DEDARES. |

Iz 80 far as the first issuc is concernsd, apart from the initiel
perforcence staged &t the Ward Theatre at which 2 tspe recoxding of‘the ?Qrk was
done by the witness Glen Witter and diruvet evidence adduced by him_gsntoithe
izvel of attendomes of potrens there was no sueh evidence led ia support. of
the remainder of th: claim in relation to che measure of daucges as it releted

other ' ‘ ' ' ' '
to the perforpances oo the Ward Theetre as well as those pur on at the .

aight venues dn rural parish towms,

It is of siznificance, however; that as to the issue, therc was cunly 2

siight varieticn din the. testivony which emerxged from both sidesa. '§§?ed upon the
evidence of advertisements in the press; the plaintiif soupht to eg;abli;h;thgth
there were some twonty four performances. staged betwecn chember_ﬁ%FIQSQ and
cawards into 1686 and thase at some nine different venues. The firstwnamed .
cefendent; Raliph Holnezss cn the other hand. admitted tQ,havipg staged some

twenty three performances of the work. He further adﬁi;teﬁ_ghat‘he‘o@tging¢ ﬁ

e prerudssion from the plaintiff to stage the work, but acted on the advice

cf his Attoraeys-at~Low v sc deing.
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. Iu so fav as the low npplicable in relation to the twormain icsues

referrcd tu, the observations of Horridge J, in Fenning Filw Service vs.

Wolverhawpton Cinemas {1914] 3 K.B. 1171 at 1174 and Peterson J..in Bird vs -

Keene {19}3] 2 95_281752 286 do offer some assistances-

Horridpe J. "the, douages must necessarily be vo a largs oxtent
‘ ntter of econjuecture,”

The Learaed Judwe ny'Llud Lhu dictum of L.orc Esner M.R. in Exchonge

Telegraph Co. ve. Grepory [1896] 1 GE 147, 153 C.A.

The olove obscrvaticns of ibL Ledrncd Jud ¢ is spoiicable to the
L z
inetant cuse asd

1. There iz no direet evidence ccwding from the pl '1 iff or her
witness as to what the net profite were in respect of these
perfirmances.

2. There iz oquall y ne dlruct ¢vidence coming from the d;fendanr
-~

a3 to the actusl profits reslised from the steglng of ﬁhe
twonty three parformances which he has adwitted. All the
first-nimed défendant has dowe ig to tender in LVldhnCP a

statement im relaticn to two perfcrmances (Exhibit 8) prepated

aiter the writ was Filed, and to zek Court to accept that

ag a gulde to - be restored to in A&tﬁrninlxg the rrt prnfits

in relation to the other perforunnces sp agad of ghe work.
The Learned Editor ~f Mavpe and McGregor on Demages 12:h Editicn at
varagraph 974 in laying down the test to be applied and rosertsd to in claiws

of this neture in detemmindins the measure of damages has safd that it foi-
"The amcust by which the value of the copyright
1s Aiminish:d 2s 2 chese in action. The
arineipsl bead of demges being the loss of
profits ceused byrtha diVLrsion of customers
to the defendant, T this may Lo cdded any
sun assessec as rensoncble in relation te the
extent to which theve has been injury tu the
_reputaticr. of the criginel.” o

Iu this vugerd Legrned Counsel fox the plaintiff has in my cpinion

correctly submitted thar <u a compariscon of the original script with the work. .

purformed Ly the secondenamed.defendant as "The Dangerosus Ropster” hes from
the lgnguubu intruducaﬂ intb parts of this work, douwngruded the ovigioel in

such A matner as to Jdemaps the T pututioa of the . latz author gharchy

aftecting the wvzlue of the proparty which the plaineiff ncw has in the

copyright ¢f the work. This latter aspect ~f the claim can in ny view be

Tl o e e

Tore propuerly egamined r the bead I apgravated Jdamages st ¢ later stags.
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. I the light ©f the abive observations, therafore, in so far as to
deternining &’ rsascnzhlelsum th e awarded to the plaintiff under the head of
bameges for loss of profits . the' evidence: falls into’ two: areas namely:-

is
1. The evidence we'to the fact that, and ct is/nﬂt controverted.

the twelve performsnces at thé Ward Thentre were well atteadedi’’ &

There are 1ssues of tﬂct9 howbver, as toie

a, The saating ce acity at thls thatre,

3. The £ee chargeablﬁ fw. entrv.

c. Zaving regazd to tha tetal revenuz utske from these

"Ej
|b
1’"
P-h

ormunces, the sums pr:perly Gsébﬂhibls for expenses
in ~_.-‘s‘tea.-r.r-:a,r.v.:f.af. the actubl profita reulisoé frou the venture,
The svid enﬁa piven by élen Witter, in sukpért cf ;hc p;gintiff‘s cam
is that Lh& scat;nb cuﬂacicy t the Ward Theatre is s.gé cue thpgéand persone,
The uefende..nts tﬁlpb rln$so, ca tha other h:na, contended that The nroper

fisure w5g Nina Pundreﬂ patrons, Aa Glen Witter was only prescnt at the

performancc on tn; G »ulng night,me ot whicii he stated the thectre was f£illed

to e p;city.&nd in tne 110ht the de cancur o; these twe witnesses; there being
L7 isgue as | thc lELt uhat at the cweninp perxormance; there was a full hcusge.
I zm zinded to auccgt tle testimuny given by tlu first-named defendant as tc the

capacity of the Thestre zud that the
fpun of twelve qollurs ~ Wil . the entrance fee. Thie is further borne out

by the ccntuptc of *he poster {(ExhiLi t 7).
I would also accept the defendont, Holmass' esti ats In ceterulning tue
attendﬁnCu in relﬂt on te the cther alﬂvgn perfermances. o
Lﬂhau those suas rye quantiF edéuthe gress rivenue resulting would amount
to $1.18,800.
Le to the "*ourt-*o he aeductut ag expenses the fﬁrmula applied by
the defendant, Hcip@ss; 7 belny two-thixrds of the 5rmss takings strikes wze zs
more veasonable and what would be in Keceping with the norm iﬁ“staging such
N L one quarter
& production rather tlan the figure of { of the gross takinbs aﬁvanced by
Glen Wittery » F.i-
Whih this sum’is vecuced by 273 this would result in an amount of ©
$39%00 being arrived at as the profit “acéruing from these twelve performances.’
The' overdll situstion in relation to the total number of perfotmaﬁcés”

zetually staged By the first-named defendant Rdlth~lness is further sup porten

vy .his evidence under cross exaaination. Ee ar first asserted chat there werc

cnly nine perfcrrances staged ot the Ward Theaire ac sgainst the twelve which
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which wasa. being contended by Glen Witter in his evidence. When the rest
of Holness evidence 1s examined, while at first 3Lmitting that the total
number of performances staged was ninete:ng he ldter unéur ¢cross examination
admitted that this figurc was scme tyenty threc pgrformances. As the only
direct evidence.from the plaintiff’s side as to théfngmber of performances
_ oo
staged; based upon evidence of Glen Wittar was that ig relation to one | ¥
performence at the Ward Theatre on the opening night; the 6nly other adidssible
evidence of the total number of performances of the work was that which
emerged from the testimony of the first-nomed defendant Holness. When this
testimony is oxamined under cross examinatiom the fellowing crucizl zccount
‘enerded -
L Q¢  How many times did you stage the "Dangerous Rooster?
Av 1 know of twenty three performauces.

A8 1t is the uncontroverted evidence of the first-named defendant
that one cf the two pérformances- scheduled for Linstead, was cancelled on.
account of inclement weather, there was inm effect, therefore, mno factual
jssue left to be determined, as to the number of performances actually staged

virtually
of the work. The defendent's evidence would now/coincide with the evidence
“of Glen Witter as to the nuwber of performances he saw advertised which
although capable of affording some evidence as to the number of performances
staged, wae mot, when welghed and tasted, evidemce of the truth of the ..
facts stated or cvidence upon which one could act in determining the number
of performances inm fact staged. . This lacume in the plaintiff’s case,. however
was supplied by the adnission which emerped from the first-naved defendant’s
testimony by way of cross examination previously';eférred to.
" As regards the -evidence which emerged from both sides as to the
rural'péffcrmances,;@ﬂ%'evidence Soth as to admissibility: as well zs to dts
' 'cdgency:itigfgarly in the defendant’s favour, as here again there is no -
direct evidence emerging from the plaintiff and her witness, Glen Witter.
aseditpon this evidence one would ncw be consideriny; what was in effect
gomé eleven rural performsnces given the account -of the first-named.
' Gefendant.
These pcrformances as to the venues and the number of shows were
as follows:s+
L. 1, Yallahs Primary School - 1

i g Linstesd (All-age School - 1
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3. Méhﬁingsiﬁigh Sehool = 2 o tEin
. 4. ; Céﬁri fhééire SR A AT H
6. Odeacn Theatre (Mandeville) - 1 - -
7. Falladiun Thestre SR T R
s, 'ﬁaefieanéﬁﬁotel S 20 PERE

"5 Based upon’ the. first-named defendent’s account as. to. the takings . .
from the two pew¥ .ruoneces put on ut the Yallaks: Primery School and the. ! ..
Linstead All Age School of whick a supporting -statement was suomitted, in
evidence (Exhibit 8) ond when his estinate of average attendance ot the cther
seven: venues is exanined and quantified, the groess tokings arrived at amcunts
te $89,550, When the two-thirds deduction formula for oxpenses is applied
te. this 'sum, this would rasult in the sum reaalised as profit as beaing
$29,833,33¢ which would round off at.a sum of say $29,800,

Under the heading :of dameges awerded for loss of profits, I -would
therefcre;fmaketanggwa:é of $69,400,

~0nezwught:t0'£;;tion in passing before leaving this first.head of
dzmages that there was gome evidence which emerged from the testimony:uf-the
first-naned defendant as to the usual formula applieadble dn-the trade for
flxding faes charguable for use of the copyright to a work to bo performed. in
the Thestre. Thexe wae the supgescion that a sun based upon 1C% of the |
‘groes takings was the usual charge. This, howéver. ig in =y opinicen of nc
- reluvenct to the issucs which £all for determinatics in this case a2s it
presupposes a situation in which the producer of the.particu;ag;work_has
actually swvught and- cbtained permission from the cwner of the copyright befoze
the work ds performed. . This is clearly nct the case here. The firste—named
defendant. Ralph:-Holness,- under cross exominaticn has adidtted that in, staging
the werk in quecticn he obtained no permission from the plaintiif who is - the
Aduinistratrix of the Estaie cf the late author Edwin .'Bin' Lewis and the
person im whom the property in the gaid work was -vested. lkorecover, am . .
cxamination of the pleadings made 1t clear and beyond question that no such
issue avose. & L : oo Lo co B

This brings me finally, thersfore, ts tho question as tg whether
in the iight of the avidence os tu the @afandantﬁﬂglggss' conduct and the

meomer in which the work was plogarised and thie in @ way which when éxaminad
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not merely smacks of vulgarity but which when compared with the c¢riginel
work does in my opinion do violence to the author’s style. When to this
is added the fact that the work was put ¢n by the defendant, Ralph Holness
without the permission of the plzintiff and in defiance of her refusal .~
vf permission to stage the work when it was requested; a case for aggravated
damages is my opinion clearly made cut,

Peterson J. in Birm Brothers Limited vs. Keene and Company Limited

{1918} 2 C.H, 281 at 286 an action for breach cf copyright relating to
Christmes cards - the defendant's having reprinted the plaintiff's cards and
sold them at a lower price om the market to the putlic which included some of
the plaintiff's own customers. The Learmed Judge in reviewing on appeal an
award made by the learned Master for injury to trade which can in this case
be equated with a pussible award for injury to the reputaticn of the author

had this to say s+ |, _
ps. 286. "Objection was zlsoc tzkem to the sun of #21Q. assessed
by the Master for injury tc trade on the ground
that it was excessive and it was suggested by
Counsel that 40s would be ample. Before the
Master the plaintiff asked for #700 vhile the
defendant suggested that #50 would be sufficient.
How this was an extensive and deliberate piracy
and it was directed to what the defendants
themselves admit was 2 substantisl number of the
plaintiff’s customers and I have nc douht that
the defendant’s have not in their admissions
exaggerated the extent of their depredations on
the plaintiif’'s trade,"
(Underiines fcr emphasis.

The facts in this case are not tac dissimilsr as the defendants have
sought to downgradc the author's work znd them té pass it off as an’ original
work and im sc .doins sought to defy the clear refusal to stage the work when
permission was scught frem the plaintiff to deo so. Bearing in wind the
cbservaticns of Peterscn J in the case referred to and taking all the facts
and circumstances intc consideraticn I would consicder that a sum of $15,000
would be a reasonable award under this head.

The cverall result is therefore, that there will be judzuent entered
for the plaintiff on the claim for $84,;400 with costs to be taxed, if noct,

agreed.

Stay of exccution granted for six weeks. Mrs, Benka -Coker asking for

interest at the commercial rate.

Interest awarded at 18% as from 2nd April, 1986 to payment.



