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’ Septey  L.J. There are. as both Mr. Bannister's argument and
Ward L.J.s reservations have underlined, theoretical problems

surrounding Bell J.’s approach to the quantification of damage. Many of

them arise from the jurisprudential distinctions between contract and tort.
But it does not follow that the proper mode of ascertaining damage in
certain cases of tort may not mimic reasoning more familiar in contract.
The present case 1s an example.

I agree with the legal reasoning of Simon Brown L.J. which is
sufficient to answer this appeal in the plaintiffs’ favour; but I would if
necessary support it pragmatically. Mr. Dent cheated Mr. Gwyer: he got
him to enter into long-term contractual arrangements at a price which was
mendaciously inflated. It was, as it turned out, possible for the judge to
gauge with reasonable accuracy by how much, on his own
m!srepresemation. he overcharged Mr. Gwyer. Because of the
misrepresentation there was no market, only a monopoly suppler. It
followed that value was collapsed into price and no external measure of
loss was available.

The choice presented by the appeal was therefore to award
Mr. Gwyer's companies the damages calculated by the judge or to let them
go empty-handed having decided that they had been cheated by being
ovgrcharged. Only a lawyer could begin to understand a form of reasoning
which led to the second of these results, and it is agreeable to be able to
concur in different reasoning which produces a result corresponding far
better with justice in this particular case.

As to the computation of interest I agree with Simon Brown L.J.’s
reasoning and conclusion. Like him. I would dismiss both the appeal and
the cross-appeal.

Appeal dismissed with costs.
Cross-appeal dismissed with costs.

Solicitors: Atha & Co., Middlesbrough: Beachcroft Wansbroughs.
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91(1)(2)

The applicants were each convicted of murder and sentenced to
death. The Court of Appeal of Jamaica allowed the appeal of
B. (the applicant in the third appeal) and ordered a retrial on
which he was again convicted of murder and sentenced to death.
After exhausting their domestic remedies each applicant petitioned
the United Nations Human Rights Committee, and thereafter the
Inter-American Commission on Human Rights. In 1997 the
Governor-General issued instructions prescribing time limits for
applications to those bodies by prisoners under sentence of death,
after the expiry of which execution would not be further
postponed. The petition of L. {the applicant in the first appeal)
had not been determined by the commission when, after the six-
month time limit so prescribed had expired. his case was
considered by the Jamaican Privy Council (“the JPC.). In
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breach of the rules of fairness and of natural justice: and that.
accordingly. they had been deprived of the protection of the law
to which they were entitled either under section 13(¢) of the
Constitution or at common law (post. pp. 1802 C. 1803k,
1805 1806C. G H).

Dictum of Lord Mustill in Reg. v. Secretary of State for the
Home Department, Ex parie Doody [1994] 1 A.C. 531, 363
H.L.(E.) applied.

Reg. v. Secretary of State for the Home Department. Ex parte
Bentley [1994] Q.B. 349. D.C. and Burr v. Governor-General [1992]
3 N.Z.L.R. 672 considered.

de Freitas v. Benny [1976] A.C. 239, P.C. and Reckler v.
Minister of Public Safety and Immigration { No. 2) [1996) A.C. 527.
P.C. not fotllowed.

(2) Dismissing the cross-appeal (Lord Hoffmann dissenting).

that the right to the protection of the law under section 13(a) of

the Constitution and at common
entitlement to due process of law; that, although ratified but

unincorporated  treaties did not ordinarily create rights  for
individuals enforceable in domestic courts, when the state acceded
to such treaties and allowed individuals to petition international
human rights bodies the protection of the law conferred by
section 13 entitled a petitioner 10 complete that procedure and 1o
obtain the teports of such bodies for consideration by
the J.P.C. before determination of the application for mercy. and
to a stay of execution until those reports had been received and
considered; that where a petition had been lodged with such a
body exccution of a sentence of death consequent upon & decision
of the J.P.C. made without consideration of that body’s report
would therefore be unlawful: and that, since il was reasonable 1o
allow 18 months for applications to international human rights
bodies. the lesser time limits imposed by the Governor-General in
the instructions contravened the rules of natural justice and were
unlawful (post. pp. 1811C E. F [812A).

Prait v. Attorney-General for Jamaica [1994] 2 A.C. 1. P.C. and

Thomas v. Baptiste [2000] 2 A.C. 1. P.C. applied.
Minister of Public Safety and Dnmigration (No. 2)

law was in effect the same as an

Fisher v
20001 1 A.C. 434. P.C. and Higgs v. Minister of National Security
[2000] 2 A.C. 228. P.C. distinguished.
should have investigated the

(3) That the courts below
applicants’ allegations that their treatment in prison and the
conditions in which they were detained constituted inhuman and
degrading treatment within section 17(1) of the Constitution
rendering execution of the sentences of death unconstitutional.
and had erred in failing to making findings of fact on the various
allegations; that, because more than five years had elapsed since
the sentences of death had been imposed on four of the applicants
and would have elapsed by the time the advisers of the other
applicants had been able 1o see the material which was before
the J.P.C. and to make representations thereon. and because In
B.'s case over six years had elapsed since his first conviction.

execution of the death sentences would constitute inhuman

treatment. contrary 10 section 17¢1); and thal. accordingly. the
sentences of all the applicants would be commuted to life
imprisonment { post. pp. 18128, 1813p-C. H 18148B).

Per Lord Slynn of Hadley. Lord Nicholls of Birkenhead. Lord
Steyn and Lord Hutton. Representations {0 the J.P.C. should
normally be in writing unless the I.P.C. adopt 4 practice of oral
hearing. There was no need for, or right to. an oral hearing in any
of the cases before the Board (post. p. 1806F G).

Decisions of the Court of Appeal of Jamaica reversed.
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AprpEAL (No. 60 of 1999) with leave of the Court of Appeal of Jamaica
by the applicant, Neville Lewis, from the judgment of the Court of Appeal
of Jamaica (Forte, Downer and Langrin JJ.A.) given on 15 June 1999
allowing only in part his appeal from the judgment of the Supreme Court
(Wolfe C.J.. Cooke and Harrison JJ.) delivered on 7 January 1999,
whereby his action under section 25 of the Constitution of Jamaica for
alleged infringements of his constitutional rights had been dismissed.
The Court of Appeal had declared that the instructions issued by the
Governor-General dated 6 August 1997 were unlawful, and the
respondents, the Attorney-General of Jamaica and the Superintendent of
St. Catherine District Prison, cross-appealed against that decision.

APPEALS (Nos. 65 and 69 of 1999) with leave of the Court of Appeal of
Jamaica by the applicants, Patrick Taylor, Anthony MclLeod and
Christopher Brown, from the judgment of the Court of Appeal of Jamaica
(Downer J.A. and Panton J.A. (Ag.). Langrin J.A. (Ag.) dissenting) given
on 20 May 1999 dismissing (i) the appeals of Taylor and McLeod from the
dismissal by the Supreme Court (James J.) on 25 January 1999, and (i) the
appeal of Brown from the dismissal by the Supreme Court (Ellis J.) on
27 January 1999, of their applications for conservatory orders to stay their
their executions pending determination of the proceedings for constitu-
tional redress against the respondents, the Attorney-General of Jamaica
and the Superintendent of St. Catherine District Prison. The Court of
Appea! had granted Brown a temporary stay of execution pending the
determination of his case before the United Nations Human Rights
Committee and the Governor-General in Privy Council.

AppPeAL (No. 10 of 2000) with leave of the Court of Appeal of Jamaica
by the applicants. Desmond Taylor and Steve Shaw, from the judgment of
the Court of Appeal of Jamaica (Rattray P.. Walker and Langrin JI.A.)
given on 28 July 1999 dismissing their appeals from the dismissal by the
Supreme Court (Orr J.) on 12 April 1999 of their applications for
conservatory orders to stay their executions pending determination of their
proceedings for constitutional redress against the respondents, the
Attorney-General of Jamaica and the Superintendent of St. Catherine
District Prison.

Five petitioners from Belize. Herman Maheia. Adolph Harris.
Nicholas Guevara. Cleon Smith and Norman Shaw, and also the
Attorney-General of Trinidad and Tobago and the Attorney-General of
the Commonwealth of The Bahamas intervened in the appeals.

The facts are stated in the judgment of their Lordships.

Edward Fitzgerald Q.C.. Richard Small (of the Jamaican Bar) and
Julian Knowles for the applicant Lewis.

Andrew Nicol Q.C. and Quincy Whitaker for the applicants Patrick
Taylor and McLeod.

Andrew Nicol Q.C. and Julian Knowles for the applicant Brown.

Edward Fitzgerald Q.C. and Keir Starmer for the applicants. Desmond
Taylor and Shaw.

Kenneth Rattray Q.C., Solicitor-General of Jamaica. Douglas Levs.
Deputy Solicitor-General. Jamaica, and Lacksion Robinson, Senior
Assistant Attorney-General. Jamaica, for the Attorney-General of Jamaica
and the superintendent.
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Edward Fitzgerald Q.C. and Keir Starmer for the Belize interveners.
Sir Godfray Le Quesne Q.C. and Howard Stevens for the Attorney-
General of Trinidad and Tobago and the Attorney-General of The Bahamas.

Cur. adv. vulr.

12 September. The judgment of the majority of their Lordships was
delivered by LORD SLYNN OF HADLEY.

These six applicants have been sentenced to death in Jamaica after
conviction of murder. The appeals have been heard together because they
all raise two important points—put broadly (a) whether on a petition for
mercy (after all other domestic attempts to set aside the convictions or to
prevent execution have been exhausted) the applicants are entitled to know
what material the Jamaican Privy Council had before it and to make
representations as to why mercy should be granted and (b) whether they
have a right not to be executed before the Inter-American Commission on
Human Rights or the United Nations Human Rights Committee has
finally reported on their petitions. In addition the applicants contend that
the passage of time and the several ways in which they were treated in
prison constituted inhuman or degrading treatment within the meaning of
the Constitution of Jamaica so that they should not be executed.

The Board has had the great advantage of full and carefully prepared
arguments of principle on behalf of all the applicants and the Attorney-
General of Jamaica. Moreover, exceptionally, because the Board was being
asked to review the decisions of the Board in de Freitus v. Benny [1976]
A.C. 239 and in Recklev v. Minister of Public Safety and Immigration
{No. 2) [1996] A.C. 527, the Attorney-General of Trinidad and Tobago
and the Attorney-General of The Bahamas were given leave to intervene
as also were five petitioners from Belize. The Board is grateful to all
counsel, and to the firms of solicitors who have conducted these appeals,
for their assistance not only in the written cases and at the hearing but
also in supplementary submissions sent by the respondents on 17 May
2000. by the interveners on 22 May and by the applicants in reply on
26 May 2000. All these appeals come from decisions of the Court of
Appeal of Jamaica on constitutional motions.

The Constitution

Section 13 of the Constitution contained in Schedule 2 to the Jamaica
(Constitution) Order in Council 1962 provides that every person in
Jamaica is entitled to the fundamental right without discrimination, but
subject to the rights and freedoms of others and the public interest, inter
alia to “the protection of the law.” Subsequent provisions of chapter III
“shall have effect for the purpose of affording protection to” such right.

By section I(1) “‘law’ includes any instrument having the force of law
and any unwritten rule of law.”

By section 14(1): “No person shall intentionally be deprived of his life
save in execution of the sentence of a court in respect of a criminal offence of
which he has been convicted.” By section 17(1) “No person shall be subjected
to torture or to inhuman or degrading punishment or other treatment.”

By section 25 a person who alleges that

“any of the provisions of sections 14 to 24 (inclusive) of this
Constitution has been, is being or is likely to be contravened in
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relation to him . . . may apply to the Supreme Court . . . [which] may
make such orders . . . and give such directions as it may consider

appropriate for the purpose of enforcing, or securing the enforcement
of, any of the provisions of the said sections 14 to 24 (inclusive) to the
protection of which the person concerned is entitled.”

The chronology

Neville Lewis

Neville Lewis was convicted on 14 October 1994 of the murder on
18 October 1992 of Vic Higgs and was sentenced to death. His appeal against
conviction was dismissed on 31 July 1995 and on 13 February 1996 the
Jamaican Privy Council refused to recommend that the prerogative of mercy
be exercised in his favour. On 2 May 1996 he was refused special leave to
appeal by the Board. and on 24 May 1996 he petitioned the United Nations
Human Rights Committee. On 17 July 1997 the United Nations Human
Rights Committee declared that articles 9(3) also 10¢1) and 10(2K«) of the
International Covenant on Civil and Political Rights had been violated in his
case. On 9 September 1997 a second petition for mercy was refused by the
Jamaican Privy Council and on 12 September a warrant for his execution on
25 September was read to him but that was withdrawn threc days later. On
2 October 1997 he made an application to the Inter-American Commission
on Human Rights which on 20 November 1997 asked Jamaica to stay
Lewis’s execution until it had a chance to investigate his case.

On 14 August 1998 a second warrant for his execution was issued this
time for execution on 27 August but following his application under the
Constitution (sections 13, 14, 17 and 24) a stay of execution was granted
on 20 August. On 17 December 1998 the Inter-American Commission
declared his application inadmissible but without prejudice to his right to
resubmit it later.

The application under the Constitution was refused by the Supreme
Court on 7 January 1999 and a third warrant for execution on 2 February
1999 was issued on 20 January. On 3 February the Court of Appeal
granted a stay of execution until the determination of his appeal from the
Supreme Court’s decision. That appeal was allowed in part in that the
Governor-General's instructions published on 7 August 1997 laying down
a timetable for the conduct of applications to international human rights
bodies were held to be unlawful. The court ruled that the applicant was
entitled to have his petition to the Inter-American Commission decided as
part of his right to the protection of the law and the time limits laid down
were in any event too short. The Court of Appeal held. however, that his
rights under the Constitution had not been violated so that he was refused
relief on the constitutional motion. On 21 September 1999 the appellant
was granted leave to appeal to the Privy Council and his execution was
stayed.

Patrick Taylor

On 25 July 1994 Patrick Taylor was convicted with his brother
Desmond Taylor and Steve Shaw on four counts of non-capital murder on
27 March 1992 and he was sentenced to death because of the multiple
murders. On 24 July 1995 his appeal against conviction was dismissed and
on 6 June 1996 the Board refused him special leave to appeal. Following
his application on 14 June 1996 the United Nations Human Rights
Committee found violations of articles 6, 9(2)3). 10(1)}. 14(1)(3)(c) of the
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International Covenant on Civil and Political Rights (1977) (Cmnd. 6702)
and held that he was entitled to commutation of the death sentence.

In 1998 on 10 July he was told by the Jamaican Government that the
opinion of the United Nations Human Rights Committee would not be
followed and that he would not be granted mercy. On 19 August his
application to the Inter-American Commission was held inadmissible
because he had already applied to another international body but the
commission asked Jamaica to commute the death sentence for
humanitarian reasons.

In 1999 a warrant for his execution on 26 January was read to him on
15 January. He brought a constitutional motion on 22 January but a stay
of execution was refused initially by the judge on 25 January and then on
20 May by the Court of Appeal. On 14 June he was given conditional
leave and on 25 October final lcave to appeal to the Board and a stay was
granted. The Court of Appeal which heard his appeal heard at the same
time the appeals of McLeod and Brown.

Anthony McLeod

On 22 September 1995 McLeod was convicted of the murder of
Anthony Buchanan on 3 December 1994 and sentenced to death. His
application for leave to appeal against conviction was dismissed on
20 March 1996 his counsel having conceded, it is said erroneously. that
there were no arguable grounds of appeal. In 1997 the Board refused him
special leave 1o appeal on 16 January and on the same day a submission
was made 1o the United Nations Human Rights Committee under the
Optional Protocol to the International Covenant on Civil and Political
Rights. The committee’s response was adopted on 31 March 1998. On
20 July 1998 a further submission was made to the Inter-American
Commission on Human Rights but on 3 August they replied that the
submission could not be processed since an application had already been
considered by another international organisation. They wrote however to
Jamaica asking for the sentence to be commuted on humanitarian
grounds.

In 1999 on 25 January a writ was issued claiming that it would be
unlawful to execute him. His application for a stay of execution pending
the determination of his constitutional action was dismissed by the trial
judge and by the Court of Appeal. The latter however gave leave to appeal
to the Board.

Christopher Brown

On 28 October 1993 Brown was convicted of the murder of Alvin
Smith on 16 October 1991 and was sentenced to death. On 18 July 1994
his appeal was allowed and a retrial ordered at which on 23 February 1996
he was convicted and sentenced to death. In 1997 on 23 October his
petition to the Board was dismissed and he lodged an application with the
United Nations Human Rights Committee on 12 November. His further
application on 3 August 1998 to the Inter-American Commission on
Human Rights was declared inadmissible on 19 August because of his
pending application to the United Nations Human Rights Committee. On
15 January 1999 a warrant for his execution on 28 January was read to
him. On 26 January he brought a constitutional motion and asked for a
stay of execution. This was refused save that execution was stayed until
2 February to enable him to appeal to the Court of Appeal. On 20 May
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the Court of Appeal stayed execution until the Jamaican Privy Council
had considered the United Nations Committee’s report. The Jamaican
Privy  Council refused to exercise the prerogative of mercy but on
18 November 1999 he was given final leave to appeal to the Board.

Desmond Taylor

On 25 July 1994 Desmond Taylor was convicted with Patrick Taylor
and Desmond Shaw of four murders on 27 March 1992, Like theirs on
24 July 1995 his appeal was dismissed and on 6 June 1996 he was refused
special leave to appeal to the Board. He petitioned the United Nations
Committee on 14 June 1996 and was told by the Governor-General's
secretary that no steps would be taken to execute him while his petition
was pending before the United Nations Committee. On 2 April 1998 the
latter body found violations of the International Covenant. On 10 July his
solicitors were told that the Jamaican Privy Council had rejected the
United Nations Committee’s conclusion and refused to extend mercy. On
9 March 1999 the Inter-American Commission refused to admit the
petition dated S June 1998 because it was substantially the same as that
considered by the United Nations Committee.

On 6 April 1999 a warrant was read to Taylor for his execution on
13 April. On 12 April a constitutional motion was brought under
section 25 of the Constitution; a stay of execution pending the hearing of
the motion was refused both by the judge and the Court of Appeal but
was granted pending an application for leave to appeal to the Board which
was finally granted on 20 December 1999.

Sreve Shaw

The chronology in respect of Steve Shaw is the same as Desmond
Taylor’s save that his petition to the United Nations Committee was
presented on 6 June 1996 and his petition to the Inter-American
Commission was presented on 3 June 1998,

The constitutional motions

The grounds raised in these motions variously are as follows.

Lewis on 20 August 1998 challenged the Governor-General's
instructions of 6 August 1997 as being contrary to sections 13. 14, 17 and
24 of the Constitution. He further contended that to issue the death
warrant whilst his appeal was pending before the Inter-American
Commission on Human Rights was contrary to the same sections of the
Constitution and that his right not to be subject to torture or inhuman
treatment was being violated.

Patrick Taylor and Anthony McLeod (on 22 January 1999) and
Desmond Taylor and Steve Shaw (on 9 April 1999) each claimed that
because of the time he had spent in prison. because of the conditions in
which he was kept and because of the failure to provide legal aid his
execution would constitute inhuman and degrading treatment contrary to
section |7 of the Constitution. Each further contended that his execution
would violate (a) his right not to be deprived of his life save by due
process of law contrary to section [3(¢) and section 14(1) of the
Constitution, (b) his right to the protection of the law under
section 13(@) and (c) his right of equal treatment by a public authority
under section 24(2) of the Constitution. Moreover his rights under
section 13(a) and 14(1) were violated because he was denied natural justice
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when the Jamaican Privy Council considered his reprieve in that he did not
know when they were to meet. what they had before them and because he
was not allowed to make representations nor was he given reasons why the
Jamaican Privy Council had not followed the recommendation of the
United Nations Committee.

Christopher Brown claimed on 26 January 1999 that the time he had
spent in prison and the conditions in which he had been kept violated his
rights under scction 17 of the Constitution. He contended that the
Governor-General's mstructions of 6 August 1997 were unlawful and
contrary to sections 13, 14, 17 and 24 of the Constitution and that in any
cvent since he complied with time limits laid down in the Governor-
General's instructions he had a legitimate expectation that the Governor-
General and the Jamaican Privy Council would not refuse mercy or issue a
death warcant whilst the United Nations Committee and the Inter-
American Commission were considering his petition and further that when
they came 1o exercisc their functions under sections 90 and 91 of the
Constitution they would takc into account the recommendation and
decision of those bodies.

All the applicants ask for consequential reltef to annul or defer the
carrying out of the orders for execution.

The judgments in the Court of Appeal

Neville Lewis

The Supreme Court on 7 January 1999 dismissed the action. In the
Court of Appeal Forte J.A. held that the right to “the protection of the
law™ in section 13 of the Jamaican Constitution covered the same grounds
as a right to “due process of law™ as in section Ha) of the Trinidad and
Tobago Constitution. “You cannot have protection of the law. unless you
enjov “due process of the law.” ™ He continued:

“1 would hold that the [applicant] enjoys the ‘protection of law’
which would give the [applicant] a constitutional right to procedural
fairness. Although decisions of the Governor-General in the exercise
of the prerogative of mercy are not justiciable. nevertheless the courts
can in accordance with the procedural fairness guaranteed by the
Constitution. require the Governor-General to consider matters that
by virtue of the law and the Constitution, he is mandated to consider
in coming to his decision. In those circumstances even though the
recommendation of the commission are not binding on the Governor-
General in the exercise of the prerogative of mercy, given the terms of
the treaty which the government ratified. the Privy Council ought to
await the result of the petition, so as to be able to give it
consideration in determining whether to exercise the prerogative of
mercy.

To require the commission 10 complete its process in six months when
the commission regulation allowed a maximum period of 510 days was
disproportionate. The Governor-General's instructions were therefore
unlawful. Forte J.A. accordingly said that “I would be minded to uphold
the contention of the [applicant]. and find that the death warrant should
be stayed pending the result of the petition™ before the Inter-American
Commission on Human Rights.

Downer and Langrin JI.A. agreed that the instructions were unlawful.
They also agreed that section 13 of the Constitution conferred “a right of

0
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procedural fairness.”™ This ruling as to the lawfulness of the instructions is
challenged by the Attorney-General's cross-appeal.

Patrick Tavlor, Anthony McLeod and Christopher Brown

Downer LA, and Panton J.A. (Ag.) rejected all the grounds advanced
but granted a temporary stay of execution pending an appeal to the Board
but in the case of Christopher Brown a stay pending the determination of
his case before the United Nations Human Rights Committee and the
Governor-General in the Privy Council of Jamaica was also granted. This
did not apply to Patrick Tavlor and McLeod since the United Nations
Human Rights Committee had already stated its decision. In other respects
they dismissed the appeal. Langrin J.A. (Ag.) held that the question
whether there was a right to make representations was an arguable point
which ought to be dealt with by the constitutional court. He found the
Governor-General's instructions to be unlawful as disproportionate
because of the majority judgment in Thomas v. Baptiste [2000] 2 A.C. 1.
He accordingly would have allowed the appeal.

Desmond Tuylor and Steve Shaw

This was an appeal to obtain a stay of execution pending the
determination of the Supreme Court on the constitutional motion. It was
held that there was no argument to go before the constitutional court, the
proceedings before the Jamaican Privy Council were not justiciable. Its
function was purely discretionary. There was insufficient evidence of ill-
treatment during the post-conviction period and the period of five vears
had not been exceeded. A stav was however granted pending an
application for leave to the Board.

The issucs
The prerogative of mercy
The Constitution provides in section 90:

“(1) The Governor-General may, in Her Majesty’s name and on

Her Majesty’s behalf--(«) grant to any person convicted of any

offence against the law of Jamaica a pardon. cither free or subject to

lawful conditions . . . (¢) substitute a less severe form of punishment
for that imposed on any person for such an offence: or (d) remit the
whole or part of any punishment imposed on any person for such an
offence . . . (2) In the exercise of any powers conferred on him by this
section the Governor-General shall act on the recommendation of the

Privy Council.”

The Privy Council of Jamaica consists of six members appointed by
the Governor-General. after consultation with the Prime Minister and at
least two of the members of the Privy Council shall be persons who hold
or have held public offices: section 82. By section 87 the Governor-General
“shall, so far as is practicable. attend and preside at all meetings of the
Privy Council” and by section 88(3): “Subject to the provisions of this
Constitution, the Privy Council may regulate its own procedure.”

By section 91:

(1) Where any person has been sentenced to death for an offence
against the law of Jamaica. the Governor-General shall cause a
written teport of the case from the trial judge. together with such
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other information derived from the record of the case or elsewhcrc'as
the Governor-General may require. to be forwarded to the Privy
Council so that the Privy Council may advise hlm in accordance wnh‘
the provisions of section 90 of this Constitution. (2) Thf: power of
requiring information conferred on the Qovcrnor-(J_cneral by
subsection (1) of this section shall be exercised by hxm on the
recommendation of the Privy Council or, @n any case m which n .hlS
judgment the matter is too urgent o _admlt of such recommendatlpn
being obtained by the time within which it may be necessary for him
{o act, in his discretion.”

The only material which the Privy Coqnci] of Jamaica is expressly
required by this section to have is t_hus a written report on the case from
the trial judge and such information as the _Govcrnor-G'cneral ‘Qn 1be
recommendation of the Jamaican Privy Council may requirc. It is p]z_un
that in advising the Governor-General under sectllon.90(2) the Privy
Council must have regard to this material. The question is thus whether a
person under sentence of death is entitled to see th.at material and to put
further material before the Jamaican Privy Counm_l and to comment on
what they have. It is accepted that none of the applicants saw the material
which was before the Jamaican Privy Council when it conmdered_ the
petition for mercy. and that they did not make such representations.
Although the contention that he was emuled to ynake representations was
not raised initially by Neville Lewis it was ralseq before the _Court of
Appeal by the other applicants and it is right on this appeal that it should
be considered in respect of all the applicants. _ _

The Attorney-General contends that the applicants have no right to
sce the material nor do they have any right to make representations. The
Attorney-General relies principally on de Freitas v. _Bem_z_r [197;6] A.C. 239
and Recklev v. Minister of Public Safety and Immigration (No. 2) [1996]
A.C. 527

In de Freitas v. Benny Lord Diplock said. at p. 247:

“Except in so far as it may have been altercd by t.he (‘onstllutlo_n
the legal nature of the exercise of the royal prerogative of mercy in
Trinidad and Tobago remains the same as it was in England.m
common law. At common law this has always been a matter which
lies solely in the discretion of the sovereign [N Mercy is not the
subject of legal rights. It begins where legal rights end. A convicted
person has no legal right even to have his Qcase‘consndered b.y the
Home Secretary in connection with the excrcise of the prerogative of
mercy.”

He went on to say. at pp. 247-248, that although Lhe Home Secretary
in practice called for a report of the case from the trial judge_ anq such
other information as he thought helpful “it was never the practice for the
judge’s report or any other information obtame@ by the Home Secrptarz
10 be disclosed to the condemned person or his legal representatives.
Lord Diplock said. at p. 248, that the fact that the quprnor—ngera] was
required to exercise a prerogative on the advice of a minister designated by
him:

“does no more than spell out a similar relationship between the
designated minister and the Governor-General acting on behalf of
Hcr&Majesty to that which exists between the Home Secretary and
Her Majesty in England under an unwritten convention of the British
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Constitution. It scrves to emphasise the personal nature of the
discretion exercised by the designated minister in tendering  his
advice.”

"The only novel feature was that the minister in a death sentence case was

required to consult with an advisory committee which although it saw the
information that the minister had required to be obtained “still remains a
purely consultative body without any decision-making power.” Lord
Diplock concluded. at p. 248:

“In their Lordships’ view thesc provisions are not capable of
converting the functions of the minister. in relation to the advice he
tenders to the Governor-General, from functions which in their nature
are purely discretionary into functions that are in a sense quasi-
judicial.”

Accordingly the appellant had no right to see the material furnished to the
minister.

In the Reckley (No. 2) case [1996] A.C. 527 Lord Goff of Chieveley
giving the opinion of the Board considered first the submission that
the prerogative of mercy was amenable to judicial review. He compared
the provisions of the Constitution of The Bahamas with those of the
Constitution of Trinidad and Tobago which were in issue in de Freitas v
Benny [1976] A.C. 239. In the former the designated minister who
exercised the discretion received the advice of an advisory committee. This
was seen as reinforcing Lord Diplock’s analysis in de Freitas v. Benny, at
pp- 247-248. Lord Goft of Chieveley said [1996] A.C. 527. 539 -540:

“First of all, it is made plain that every death sentence case must be
considered by the advisory committee. There is no question of such
consideration depending on any initiative from the condemned man
or his advisers. Second. despite the obvious intention that the
advisory committee shall be a group of distinguished citizens. and
despite the fact that the minister is bound to consult with them in
death sentence cases, he is not bound to accept their advice. This
provides a strong indication of an intention to preserve the status of
the minister’s discretion as a purely personal discretion. while
ensuring that he receives the benefit of advice from a reputable and
impartial source. Indeed it may be inferred that the reason why
provision was made in the Constitution for an advisory committee
was to provide a constitutional safeguard in circumstances where the
minister’s discretionary power was of such a nature that it was not
subject to judicial review. Third. the material which has to be taken
into consideration at the meeting of the advisory committee is. apart
from the trial judge’s report. ‘such other information derived from the
record of the case or elsewhere as the minister may require.” This
provision, which is consistent with the practice formerly applicable in
England in the consideration of death sentence cases by the Home
Secretary. is inconsistent with the condemned man having a right to
make representations to the advisory committee.”

Having said that the person charged had legal rights. namely trial before
judge and jury, an appeal to the Court of Appeal and his right to the
protection of the law even after sentence of death by constitutional motion
under article 28 of the Constitution of The Bahamas if the delay was such
that to execute was inhuman or degrading treatment or because there had
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been “a failure to consult the Advisory Committee on the Prerogative of
Mercy as required by the Constitution™ he continued. at p. 540

“But the actual exercise by the designated minister of his discretion in
death sentence cases is different. It is concerned with a regime,
automatically applicable, under which the designated minister, having
consulted with the advisory committee, decides. in the exercise of his
own personal discretion. whether to advise the Governor-General that
the law should or should not take its course. Of its very nature the
minister’s discretion, if exercised in favour of the condemned man.
will involve a departure from the law. Such a decision is taken as an
act of mercy or, as it used to be said, as an act of grace.”

The second submission that the principle of fairness required that the
petitioner should be entitled to make representations to the advisory
committee and for that purpose to see the material which it had was also
rejected, at p. 542:

“Indeed it is clear from the constitutional provisions under which the
advisory committee is established. and its functions are regulated. that
the condemned man has no right to make representations to the
committee in a death sentence case: and, that being so. there is no
basis on which he is entitled to be supplied with the gist of other
material before the committee. This is entirely consistent with a
regime under which a purely personal discretion is vested in the
minister. Of course the condemned man 1s at liberty to make such
representations, in which event the minister can (and no doubt will in
practice) cause such representations to be placed before the advisory
committee, although the condemned man has no right that he should
do s0.”

He attached. at p. 542. considerable importance to the composition of the
advisory committee:

“In this connection their Lordships wish to stress the nature of the
constitutional safeguard which the introduction of the advisory
committee has created. On the committee, the designated minister and
the Attorney-General will be joined by a group of people nominated
by the Governor-General. These will. their Lordships are confident,
be men and women of distinction, whose presence, and contribution,
at the heart of the process will ensure that the condemned man’s case
is given, and is seen by citizens to be given. full and fair consideration.
Such people as these will expect to be provided with all relevant
matcrial. including any material supplied by or on behalf of the
condemned man: and in the most unlikely event that the responsible
civil servants do not place such material before them, they are
perfectly capable of making the necessary inquiries. Tt is plain to their
Lordships that those who drew the Constitution of The Bahamas were
well aware of the personal nature of the discretion to be exercised by
the minister and the consequent absence of any smpervisory role by
the courts. but also considered that. by introducing an advisory
committee with the constitution and functions specified in the
Constitution, they were providing a safeguard both appropriate and
adequate for the situation.”

In the Reckley (No. 2) case [1996] A.C. 527 the Board found that the
decisions in Reg. v. Secretary of State for the Home Departiment, Ex parte
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Bentley [1994] Q.B. 349 and Burt v. Goversor-General [1992] 3 N.Z.L.R. 672
relied on by the petitioner as indicating a power in the courts to teview the
prerogative decisions there in question were not directly concerned with
the exercise of the prerogative of mercy after sentence of death had been
pronounced and therefore were not of assistance.

It is clear that there are differences between the procedures in Trinidad
and Tobago at the time of de Freitas v. Benny [1976] A.C. 239 and in The
Bahamas at the time of the Reckley (No. 2) case [1996] A.C. 527. Further
the applicants say that in Trinidad and Tobago a government minister is
given the effective power to decide whether to commute or pardon which
is “a highly personal decision™ (Taylor and McLeod’s casc. para. 10)
whereas in Jamaica the effective power is in the Jamaican Privy Council.
The Trinidad and Tobago Constitution of 1962 in Schedule 2 to the
Trinidad and Tobago (Constitution) Order in Council 1962 (S.1. 1962
No. 1875) required the minister to consult with the advisory committee of
which he was a member and chairman but he was not required to follow
its advice: section 72(3) of the Constitution of 1962. This is a consultative
body with no decision-making power.

In The Bahamas the power of commuting rests with the Governor-
General on behalf of Her Majesty. He must act in accordance with the
advice of the designated minister (article 90(2)) who in turn must consult
with the committee though he is not required to act in accordance with the
committee’s advice: article 92(3). Thus it was the personal character of the
discretion which influenced the Board in the Reck/er ( No. 2) case to reject
an argument in favour of the court having power to exercise judicial
review.

In Jamaica on the other hand it is said that the Governor-General acts
on behalf of Her Majesty but he must act on the advice of the Jamaican
Privy Council: section 90(2). Accordingly the decision is not a personal one
but is the collective and collegiate decision of the Jamaican Privy Council
over which the Governor-General presides. Moreover, whereas in Trinidad
and Tobago and The Bahamas it is for the minister to decide what further
information should be provided. in Jamaica the Governor-General, must
act on the recommendation of the Jamaican Privy Council itself:
section 91(2). The role of the Jamaican Privy Council is wider than that of
the advisory committee in the other two countries since it is not limited as
they are to giving advice in relation to the prerogative of mercy. The Privy
Council of Jamaica has other functions in respect of which there is no
reason why it should not be subject to judicial review.

These differences have been forcetully put before the Board but
without going so far as to say that the argument that these differences
distinguish the present case from the decisions in de Freitas v. Benny [1976]
A.C. 239 and the Reckley (No. 2) case {1996] A.C. 527 are “untenable” (as
Downer J.A. considered in the case of Patrick Taylor. McLeod and
Brown). their Lordships do not consider that the differences justify a
distinction being drawn in this regard between the three countries. The
position in each with respect to the right to make representations on a
mercy petition should be the same. Their Lordships are accordingly
compelled to consider whether they should follow these two cases. They
should do so unless they are satisfied that the principle laid down was
wrong—not least since the opinion in the Reckley ( No. 21 case was given
as recently as 1996. The need for legal certainty demands that they should
be very reluctant to depart from recent fully reasoned decisions unless
there are strong grounds to do so. But no less should they be prepared to
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do so when a man’s life is at stake. where the death penalty is involved. if
they are satisfied that the earlier cases adopted a wrong approach. In such
a case rigid adherence to a rule of stare decisis is not justified. Sec, e.g..
Reg. v. Secretary of State for the Home Department, Ex parte Khawaja
[1984] A.C. 74, 125D H. per Lord Bridge of Harwich: Reg. v. Parole Board,
Ex parie Wilson [1992] Q.B. 740. 754, per Tavlor L.J. and Prair .
Attorney General for Jamaica [1994] 2 A.C. 1 itself, the latter being a
striking example of the Board reversing a previous but recent decision: see
also the comments of Lord Bingham of Cornhill C.J. in Reg. v. Governor
of Brockhill Prison, Ex parte Evans [1997) Q.B. 443, 462, a case in which
the Divisional Court held to be wrong the statutory interpretation adopted
in other recent cases by that court.

It is to their Lordships plain that the ultimate decision as to whether
there should be commutation or pardon, the exercise of mercy. is for the
Governor-General acting on the recommendations of the Jamaican Privy
Counctl. The merits are not for the courts to review. It does not at all
follow that the whole process is bevond review by the courts. Indeed it was
accepted both by Lord Diplock in Abbotr v. Attorney-General of Trinidad
and Tohago {1979] 1 W.L.R. 1342, 1346 and by Lord Goff of Chieveley in
the Reckiey ( No. 2/ case [1996] A.C. 527. 539c.E that there is a right to
have a petition for mercy considered by the advisory committee. The same
must be true of the Jamaican Privy Council. There could in their
Lordships™ view be no justification for excluding review by the courts if it
could be shown that the Governor-General proposed to reject a petition
without consulting the Jamaican Privy Council. that the Governor-General
refused to require information recommended to be obtained by the
Jamaican Privy Council or that the Governor-General having required the
information to be obtained. the Privy Council indicated that it refused to
look at it. The same would be the positicn if it could be shown that
persons not qualified to sit on the Jamaican Privy Council or who were not
members of the Jamaican Privy Council had purported to participate in
one of the recommendations of the Jamaican Privy Council.

The fact that section 91 of the Constitution requires the Jamaican
Privy Council to have the judge’s report and such other information as the
Governor-General, on the Jamaican Privy Council’s recommendation.
requires does not mean that the Jamaican Privy Council is precluded from
looking at other material even if the right to have such material before the
Jamaican Privy Council must be based on some other rule than the express
provisions of the Constitution.

Whatever the practice of the Home Secretary in England and Walcs
and before the death penalty was abolished in 1965. the insistence of the
courts on the observance of the rules of natural justice, of “fair play in
action.” has in recent years been marked even before. but particularly
since. decisions like Council of Civil Service Unions v Minister for the Civil
Service [1985] A.C. 374 (see. e.g.. Lioyd v. McMahon [1987] A.C. 625, 702-
703: Reg. v. Secretary of State for the Home Department, EX parte Faved
[1998] 1 W.L.R. 763) though the long citation of authority for such a self-
evident statement is not necessary.

On the face of it there are compelling reasons why a bedy which is
required to consider a petition for mercy should be required 1o receive the
representations of a man condemned to die and why he should have an
opportunity in doing so to see and comment on the other material which is
before that body. This is the last chance and in so far as it is possible to
ensure that proper procedural standards are maintained that should be
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done. Material may be put before the body by persons palpably biased
against the convicted man or which is demonstrably false or which is
genuinely mistaken but capable of correction. Information may be
available which by error of counsel or honest forgetfulness by the
condemned man has not been brought out before. Similarly if it is said
that the opinion of the Jamaican Privy Council is taken in an arbitrary or
perverse way-—on the throw of a dice or on the basis of a convicted man’s
hairstyle---or is otherwise arrived at in an improper. unreasonable way, the
court should prima facie be able to investigate.

Are there special reasons why this should not be so?

In the Reckley (No. 2) case [1996] A.C. 527 much importance was
attached to the composition of the Advisory Committee on the Prerogative
of Mercy. The experience. status, independence of the members is no
doubt an important feature of the process. It provides a valuable
protectton and prevents the autocratic rejection of a petitton by one
person. Their Lordships do not however accept that this is a conclusive
reason why judicial review should be excluded. They may unconsciously be
biased, there may still be inadvertently a gross breach of fairness in the
way the proceedings are conducted. In I re Rivas's Application for Judicial
Review  (unreported), 2 October 1992, Supreme Court of Belize,
Singh J. said:

“The Solicitor-General also submitted that such ‘august.” ‘unique’ and
‘powerful’ institution as the Belize Advisory Council. should not be
liable to have its decisions subject to the supervisory jurisdiction of
the Supreme Court. With respect. 1 disagree. Unique or not, any
institution, be it inferior court or superior tribunal. which deals with
the legal and human rights of any subject. in any capacity whatsoever.
must conform to the time-honoured and hallowed principles of
fundamental rights and natural justice. Any allegation that there has
been a breach of any of these principles in relation to any person
must, in my view, be subject to inquiry by the Supreme Court,
irrespective of the calibre of the institution in respect of which the
allegation has been made.”

See also Reg. v. Lord Saville of Newdigate. Ex parte A [2000]
1 W.L.R. 1855, 1865-1866.

Although on the merits there is no legal right to mercy there is not the
clear-cut distinction as to procedural matters between mercy and legal
rights which Lord Diplock’s aphorism that mercy begins where legal rights
end might indicate.

Is the fact that an exercise of the prerogative is involved per se a
conclusive reason for excluding judicial review? Plainly not. Although in
some areas the exercise of the prerogative may be bevond review, such as
treaty-making and declaring war, there arc many areas in which the
exercise of the prerogative is subject to judicial review. Some are a long
way from the present case. but Reg. v. Secretary of State for the Home
Department, Ex parte Bentley [1994] Q.B. 349, though it does not raise
the same issue as in the present case. is an example of the questioning of
the exercise of the prerogative in an area which is not so far distant. As the
Divisional Court said, at p. 363:

“If. for example. it was clear that the Home Sccretary had refused to
pardon someone solely on the grounds of their sex. race or religion.
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the courts would be expected to interfere and. in our judgment. would
be entitled to do so.”

See a!so Attornev-General of  Trinidad  and  Tobago v. Phillip [1995]
I A.C. 396 and the discussion in Burt v. Governor-General [1992]

3 N.Z.L.R. 672. 678-681. per Cooke P Lauriano v. Attorney-General of

Belize (unreported), 20 September 1995, Supreme Court of Belize;
17 chober 1995. Court of Appeal of Belize. In Yassin v. Attorney-General
of Guyana (unreported), 30 August 1996 Fitzpatrick J.A. said:

“In this case justiciability concerning the exercise of the prerogative of

mercy applies not to the decision itself but to the manner in which it

is reached. It does not involve telling the head of state whether or not
to commute. And where the principles of natural justice are not
observed in the course of the processes leading to its exercise. which

processes are laid down by the Constitution. surely the court has a

duty to intervene. as the manner in which it is exercised may pollute

the decision itself.” ’

Does the fact that this particular excrcise of the prerogative is involved
mean that judicial review must be excluded? In the Reckley (No. 2) case
[1996] A.C. 527 much stress is placed on the personal nature of the power
conferred but despite this in their Lordships’ view the act of clemency is to
be seen as part of the whole constitutional process of conviction. sentence
and the carrying out of the sentence. In Buri v. Governor-General [1992)
3 N.Z.L..R. 672 although in that case it was not found necessary to extend
_the scope for judicial review the court accepted, at p. 683, that “it is
inevitably the duty of the court to extend the scope of common law review
if justice so requires.” Cooke P. said, at p. 681:

“For these reasons the claim that the courts should be prepared to
review a refusal to exercise the prerogative of mercy, at least to the
extent of ensuring that elementary standards of fair procedure have
been followed. cannot by any means be brushed aside as absurd.
extreme or contrary to principle. For example, it is obvious that
allegations in a petition. unless patently wrong. should be adequately
and independently investigated by someone not associated with the
prosecution: the court coutd at least check that this has happened.”

This approgch scems to thetr Lordships to be in line with what was said by
Holmes J. in Biddle v. Perovich (1927) 274 U.S. 480, 486: ’

A pardon i our days is not a private act of grace from an individual
happening to possess power. It is a part of the constitutional scheme.
When granted it is the determination of the ultimate authority that
the public welfare will be better served by inflicting less than what the
judgment fixed.”

The fact that the matters to be tauken into account on the merits of the
applic;nion for mercy go bevond, or are difterent from those relevant to.
guilt or sentence does not lead to the conclusion that judicial review of the
procedure 1s excluded.

Sir Godfray Le Quesne on behalf of the interveners forcefully stressed
that the process of clemency is unique. It amounts to a power to dispense
with the normal application of the law--that is to carry out the prescribed
dcath. p¢nally—— —-and it involves an exceptional breadth of discretion. These
submissions are no doubt correct but in their Lordships® view they are not

H
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inconsistent with a court insuring that proper procedures are followed nor
are they inconsistent with the Privy Council of Jamaica being required to
look at what the condemned man has to say any more than they are in
principle inconsistent with a duty to consider the judge’s report. One is
prescribed by statute the other is not. The question is whether the common
law requires that other material than the judge’s report be looked at.

The importance of the consideration of a petition for mercy being
conducted in a fair and proper way is underlined by the fact that the
penalty is automatic in capital cases. The sentencing judge has no
discretion. whereas the circumstances in which murders are committed
vary greatly. Even without reference to international conventions it is clear
that the process of clemency allows the fixed penalty to be dispensed with
and the punishment modified in order to deal with the facts of a particular
case 50 as to provide an acceptable and just result. But in addition Jamaica
ratified the American Convention on [Human Rights 1969 on 7 August
1978 and it is now well established that domestic legislation should as far
as possible be interpreted so as to conform to the state’s obligation under
such a treaty: Matadeen v. Pointu [1999] | A.C. 98, 1146 1.

Article 4 of the American Convention on Human Rights 1969 provides
for the right to life. By paragraph 6:

“Every person condemned to death shall have the right to apply for
amnesty. pardon or commutation of sentence, which may be granted
in all cases. Capital punishment shall not be imposed while such a
petition is pending decision by the competent authority.”

As to article 4 of the American Convention the Inter-American Court in
paragraph 55 of its Advisory Opinion OC-3/83 (Restrictions to the Death
Penalty). 8 September 1983 has said:

“Thus. three types of limitations can be seen to be applicable to states
parties which have not abolished the death penalty. First, the
imposition or application of this sanction is subject to certain
procedural requirements whose compliance must be strictly observed
and reviewed. Second. the application of the death penalty must be
limited to the most serious common crimes not related to political
offenses. Finally. certain considerations involving the person of the
defendant. which may bar the imposition or application of the death
penalty. must be taken into account.”

Whether or not the provisions of the Convention are enforceable as such
in domestic courts. it seems to their Lordships that the states’ obligation
internationally is a pointer to indicate that the prerogative ol mercy should
be exercised by procedures which are fair and proper and to that end are
subject to judicial review.

The procedures followed in the process of considering a man’s petition
are thus in their Lordships’ view open to judicial review. In their
Lordships’ opinion it is necessary that the condemned man should be
given notice of the date when the Jamaican Privy Council will consider his
case. That notice should be adequate for him or his advisers to prepare
representations before a decision is taken. It is not sufficient, as has
happened in Patrick Taylor’s case. for him to be asked to submit a petition
after they had met and when either a decision had been taken, subject to
revision. or a clear opinicn or consensus formed. The fact that the
Jamaican Privy Council is required to look at the representations of the
condemned man docs not mean that they are bound to accept them. They
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are bound to consider them. There is every reason to have a confident
expectation that the Jamaican Privy Council will behave fairly but if they
do not the court can say so. The fact that the man has a right to make
representations as a matter of fairness does not. contrary to what has been
said. necessarily open the floodgates to challenges before the court or to
further delay.

When the report of the international human rights bodies is available
that should be considered and if the Jamaican Privy Council do not accept
it they should explain why. Whether they are bound to wait for the report
of the international human rights body is a question to be considered
separately. It is in their Lordships’ view not sufficient that the man be
given in summary or the gist of the material available to the Jamaican
Privy Council: there are too many opportunities for misunderstanding or
omissions. He should normally be given in a situation like the present the
documents. Their Lordships attach importance to what was said by Lord
Mustill in Reg. v. Secretary of State jfor the Home Department, Ex parte
Doody [1994] 1 A.C. 531, 563:

“It has frequently been stated that the right to make representations is
of little value unless the maker has knowledge in advance of the
considerations which, unless effectively challenged. will or may lead to
an adverse decision. The opinion of the Privy Council in Kanda v.
Governmente of Malava [1962] A.C. 322, 337 is often quoted to this
effect. This proposition of commen sense will in many instances
require an explicit disclosure of the substance of the matters on which
the decision-maker intends to proceed. Whether such a duty exists,
how far it goes and how it should be performed depend so entirely on
the circumstances of the individual case that 1 prefer not to reason
from any general proposition on the subject. Rather, 1 would simply
ask whether a life prisoner whose future depends vitally on the
decision of the Home Secretary as to the penal element and who has a
right to make representations upon it should know what factors the
Home Secretary will take into account. In my view he does possess
this right. for without it there is a risk that some supposed fact which
he could controvert, some opinion which he could challenge. some
policy which he could argue against, might wrongly go unanswered.”

Their Lordships have so far dealt with this matter on the basis that
there is a right to put in “representations.” These should normally be in
writing unless the Jamaican Privy Council adopts a practice of oral hearing
and their Lordships are not satisfied that there was any need for, or right
to. an oral hearing in any of the present cases.

There was, however. in each of the present cases a breach of the rules
of fairness, of natural justice, which means that the applicants did not
enjoy the “protection of the law™ either within the meaning of section 13
of the Constitution or at common law. In considering what natural justice
requires. it is relevant to have regard to international human rights norms
set out in treaties to which the state is a party whether or not those are
independently enforceable in domestic law.

Petitions ro international human rights bodies

Jamaica has allowed those sentenced to death to petition the Inter-
American Commission and the United Nations Committee and the
Jamaican Privy Council to consider the recommendations of those bodies

Aw;q.._—d“ . it
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before deciding whether the prerogative of mercy should be exercised. It is
1o be noticed that in the case of Christopher Brown the Court of Appeal
granted a stay of execution “pending the determination of his case before
the United Nations Human Rights Commitiee and the Governor-General
in Privy Council” in addition to the stay lo cover proceedings before thgn‘
Lordships’ Board. This seems to their Lordships to be in accordance wqh
their international obligations. The question arises as to whether in
addition to its international obligations the state can be obliged at the
behest of a condemned man to await the decision of one or other of the
international human rights bodies. 1f this decision is arrived at speedily. or
even within the 18 months referred to in Pratt v. Artorney-General for
Jamaica [1994] 2 A.C. I, then there is no problem. The difﬁculty arises
when. as currently happens, these bodies take fur longer to arrive at a
decision. The dilemma is obvious. The human rights bodies meet
infrequently and are undermanned so that as things stand delays are
almost inevitable. The state is entitled. if it so chooses, to retain the death
penalty but it must carry it out within five years after the conviction and
sentence: Pratt v. Attornev-General for Jamaica. In Bradshaw v. Atrorney-
General of Barbados [1995] 1 W.L.R. 936. 941 the Board rejected
suggestions that:

“cither the periods of time relating to applications to the human rights
bodies should be excluded from the computation of delay or the
period of five vears should be increased to take account of delavs
normally involved in the disposal of such complaints.”

It added, at p. 941:

“The acceptance of international conventions on human rights has
been an important development since the Second World War and
where a right of individual petition has been granted. the time taken
to process it cannot possibly be excluded from l‘hc overall
computation of time between sentence and intended execution.”

Jamaica's dissatisfaction with the delays is readily understandable and
it is obviously desirable that states concerned in dealing with these
international petitions should press for a more efficient and speedter
system 1o be set up, at the very lcast that there should be a fast track for
cases for persons under sentence of death. That has not yet happened and
as early as 6 August 1997 the Governor-General gave his instructions as to
how cases should proceed. In particular:

“Whereas. the Government of Jamaica has resolved [that] those
applications to the international human rights bodies by or on behalf
of prisoners under sentence of death must be conducted 1 as
expeditious a manner as possible . . .

“6. Where. after a period of six months. beginning on the date of
despatch of such response, no recommendation has been received
from the first international human rights body. the execution will not
be further postponed unless intimation in writing is received by the
Governor-General from the prisoner or on his behalf that he intends
to make an application to the second international human rights
body.

“10. Where within the period of six months after the response to
the second international human rights body by the Government of
Jamaica - (¢) a communication has been reccived by the government



The Weekly Law Reports | December 2000
180K
Lewis v. A.-G. of Jamaica (P.C.) 12000]

as o the outcome of the prisoner’s application. the Government of
Jamaica shall advise the Clerk of the Privy Council of the outcome of

the application. The matter shall then be considered by the Privy
Council who shall advise the Governor-General. Unless the
prerogative of mercy is exercised in favour of the prisoner. the
execution will not be further postponed; () no such communication
has been recetved. the execution will not be turther postponed.™

The Supreme Court in the case of Lewis considered that there could be
no legitimate expectation after the making of these instructions that
Jamaica would await the response of the Inter-American Commission
before exceution and that to proceed with the exccution in view of the
inordinate delay was not unreasonable.

The Court of Appeal on the other hand said that the first ground
beffx'rc it was “whether the {applicant] has a constitutional right to have his
petition before the commission. dealt with and any recommendation it
may make to the state, considered. before the carrying out of the sentence
of death upon him.”™ Forte J.A. referred to the judgment in Thomas .
Bapriste [2000] 2 A.C. 1. 22 where Lord Millett said:

“In their Lordships’ view “due process of law “-—referred to in
section Ha) of the Constitwtion of Trinidad and Tobago “Is a
compendious expression in which the word *law” does not refer to any
particular law and is not a synonym for common law or statute.
Rather it invokes the concept of the rule of law itself and the
universally accepted standards of justice observed by civilised nations
which observe the rule of law . . . The clause thus gives constitutional
protection to the concept of procedural fairness.”

Lord Millett added. at p. 24:

“The due process clause must therefore be broadly interpreted. 1t does
not guarantee the particular forms of legal procedure existing when
the Constitution came into force: the content of the clause is not
immutably fixed at that date. But the right to be allowed to complete
a current appellate or other legal process without having it rendered
nugatory by executive action before it is completed is part of the
lundamental concept of due process.”

Forte 1.A. continued:

“In respect of all the rights and freedoms guaranteed by chapter 111 of
the Constitution. the redress offered by its very provisions is founded
on the right to the ‘protection of the law.” The words therefore like
‘the due process” clause. speak to the right to involve the judicial
processes 1o secure the rights and freedoms declared in  the
Constitution. So in spite of section 20 which deal with litigious
matters i.c. criminal charges. and civil disputes. the citizen has the
right to seek the assistance of the court in circumstances. where his
constitutional rights and freedoms have been. arefor likelv to be
breached. In my view the protection of law, gives to the citizens the
very right to the due process of law that is specifically declared in
section Hu) of the Trinidad and Tobago Constitution. You cannot
have protection of the law, unless you enjoy "due process of the law” -
and if protection of law does not involve a right to the due process of
the law. then a provision for protection of the law. would be of no
effect. In my opinion the two terms are emes~vmigus  and
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consequently as in Trinidad and Tobago the people of Jamaica
through the “protection of law’ guarantee in section 13 of the Jamaica
Constitution are endowed with ‘constitutional protection to the
concept of procedural fairness’ [see Thomas v. Baptiste].”

The difference between Trinidad and Tobago and Jamaica was that
the latter had not. whereas the former had. accepted the jurisdiction of the
Inter-American Court. Jamaica had only accepted the jurisdiction of the
commission which makes a non-binding report to the Governor-General.

Forte J.A. continued:

“However, 1 would hold the [applicant] enjoys the “protection of law’
which would give the [applicant] a constitutional right to procedural
fairness. Although decisions of the Governor-General in the exercise
of prerogative ol mercy arc not justiciable, nevertheless the courts can
in accordance with the procedural fairness guaranteed by the
Constitution, require the Governor-General to consider matters that
by virtue of the law and the Constitution. he is mandated to consider
in coming to his decision. In those crcumstances even though the
recommendation of the commission are not binding on the Governor-
General in the exercise of the prerogative of mercy. given the terms of
the treaty which the government ratified. the Privy Council ought to
await the result of the petition, so as to be able to give it
consideration in determining whether to exercise the prerogative of
mercy.”
Further. on the basis of the Board's decision in Thomas v. Baptiste [2000]
2 A.C. 1 the Court of Appeal held that since the regulations of the Inter-
American Commission required a maximum of 510 days to complete the
process. for the Governor-General to require the Inter-American
Commission to complete its process in six moenths was disproportionate
and unlawful. Forte J.A. drew attention to the “ironic™ result that since
the commission would not proceed until domestic remedies have been
exhausted Lewis’ case was not being processed. Downer J.A. held that to
limit the time to six months when Prasr v. Artornev-General for Jumaica
[£994] 2 A.C. | recognised a period of almost 18 months was beyond the
powers of the Governor-General and his instructions were invalid.
Langrin J.A. referred to the Governor-General's submission that:

—

“The Government of Jamaica has the responsibility of maintaining
public confidence in the system of criminal justice and as a
consequence is obliged to take appropriate measures to ensure that
the international appellate processes did not prevent the lawtul
sentences of courts to be carried out. This latter submission is not
acceptable . . . I am of the view that the expressed words in section 13
inferred the justiciable right of procedural fairness.”™

The Attorney-General challenges these conclusions in his cross-appeal
in Lewis and is supported by the interveners. His overriding contention is
that the Convention has not been incorporated into domestic law: it is
therefore not part of domestic law and no enforccable nights can arse
under it. There is no ambiguity and “the legality of an exccution. as a
matter of domestic law, could not be affected by the terms of an
unincorporated international treaty not incorporated into domestic law.”

Some of the interveners contend that the Court of Appeal’s decision
that there is a right to complete “international appellate process™ is
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inconsistent with Fisher v. Minister of Public Safetv and Imnvigration
{No. 2) [20001 1 A.C. 434 and Higgs v. Minister of National Security
[2000] 2 A.C. 228 and is an unwarranted extension of Thomas v. Buptisic
20000 2 AC. 1.

Much attention has been directed in argument to these three
judgments of the Board. In Fisher v. Mimnister of Public Safety and
Inmnigration «No. 2) [2000) 1 A.C. 434 thc majority held that the
provisions of article 16 of The Bahamas Constitution did not expressly
provide that a person had a right to life pending a determination of a
petition to the Inter-American Commission and that no such right was to
be implied since The Bahamas was not a member of the Organisation of
American States at the time the Constitution was adopted. Morcover since
legitimate expectations did not create rules of law the government could
act inconsistently with those expectations so long as it gave those affected
an opportunity to put their case. Since the appellant was given notice that
the government would not wait beyond the fixed date for the commission
to report they could no longer have a legitimate expectation that the
government would wait for that report. The government had in all the
circumstances of that case acted reasonably.

In Thomas v. Baptiste [2000]1 2 A.C. 1 the majority held that the time
limits fixed by the government were unlawful because they were
disproportionate. though it was reasonable to provide some time limit
within which the international appellate processes should be completed.
The majority again stressed the constitutional importance of the principle
that internattonal conventions do not alter domestic law unless they are
incorporated into domcestic law by legislation. The majority continued,
atp. 23

“In their Lordships™ view, however. the applicants’ claim does not
infringe the principle which the government invoke. The right for
which they contend is not the particular right to petition the
commission or cven to complete the particular process which they
initiated when they lodged their petitions. It is the general right
accorded to all litigants not to have the outcome of any pending
appellate or other legal process pre-empted by executive action. This
general right is not created by the Convention: it is accorded by the
common law and affirmed by section 4(«¢) of the Constitution. The
applicants are not seeking to enforce the terms of an unincorporated
treaty, but a provision of the domestic law of Trinidad and Tobago
contained in the Constitution. By ratifving a treatv which provides for
individual access to an international body. the government made that
process for the time being part of the domestic criminal justice system
and thereby temporarily at least extended the scope of the due process
clause in the Constitution.™

They said that this argument had been rejected in the Fisher (No. 2)
case {2000] 1 A.C. 434 but considered that the Constitution of The
Bahamas did not include a due process clause similar to that contained in
section 4(a) of the Constitution of Trinidad and Tobago from which this
case came.

In Higes v. Minister of National Security [2000] 2 A.C. 228 the Board
stressed that domestic courts have no jurisdiction to construe or apply a
treaty and that unincorporated treaties have no effect upon the rights and
Aubiog of citizens at commen law or by statute. They continued, at p. 241:.

-
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“They may have an indirect effect upon the construction of statutes as
a result of the presumption that Parliament does not intend to pass
legislation which would put the Crown in breach of its international
obligations. Or the existence of a treaty may give risc to a lcgitimate
expectation on the part of citizens that the government, in its acts
affecting them, will obscrve the terms of the treaty.”

The Board accepted that there was no difficulty in implying that an
execution should be carried out with regard (o the due process of the law
and general principles of fairness. They added. at p. 246:

“But the majority of the Board in Thomas's case [2000] 2 AC. 1
clearly did not regard this common law concept as having the power
(absent specific language in the Constitution) to incorporate
procedures having an existence only under international law into the
domestic criminal justice system. It is not for their Lordships to say
whether this was right or wrong.”™

They thought however that the Fisher (No. 2) case 12000] 1 A.C. 434
should be followed.

It is of course well established that a ratified but unincorporated treaty.
though it creates obligations for the state under international law, does not
in the ordinary way create rights for individuals enforceable in domestic
courts and this was the principle applied in the Fisher (No. 2} case. But
even assuming that that applies to international treaties dealing with
human rights. that is not the end of the matter. Their Lordships agrec with
the Court of Appeal in Lewis that “the protection of the law™ covers the
same ground as an entitlement to “due process.” Such protection is
recognised in Jamaica by section 13 of the Constitution and is to be found
in the common law.

Their Lordships do not consider that it is right to distinguish between
a Constitution which does not have a reference to “due process of law™ but
does have a reference to “the protection of the law.” They therefore
consider that what is said in Thomas v. Baptivte [2000] 2 A.C. 1 to which
they have referred is to be applied mutatis mutandis to the Constitution
like the one in Jamaica which provides for the protection of the law. In
their Lordships’ view when Jamaica acceded to the American Convention
and to the International Covenant and allowed individual petitions the
petitioner became entitled under the protection of the law provision in
section 13 to complete the human rights petition procedure and to obtain
the reports of the human rights bodies for the Jamaican Privy Council to
consider before it dealt with the application for mercy and to the staving
of execution until those reports had been received and considered. Now
that Jamaica has withdrawn from the Optional Protocol to the United
Nations International Covenant only one petition will be allowed and it
should be possible for the Inter-American Commission to deal with. and
they should make every effort to deal with, the petitions within a period in
the region of 18 months. The expectation expressed in Prart v. Attorner-
General for Jamaica [1994] 2 A.C. 1 that the petition could be dealt with
within [8 months may. from what the Board has seen in subsequent cases,
have been over-optimistic particularly where two petitions were allowed. It
may be that a few months over the 18 months will have to be accepted (see
Thomas v. Baptiste [2000] 2 A.C. 1) though the shorter the domestic
proceedings the more time will be left for the international petition to be
dealt with in the five-year peried. In any event their Lordships see no
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Justification to alter the period of five years referred to in Prati’s case.
Accordingly their Lordships are of the view that the time limits imposed
by the Governor-General n his instructions of 6 August 1997 violated the
rules of natural justice and were unlawful. Execution consequent upon the
Jamaican Privy Council’s decision without consideration of the Inter-
American Commission report would be unlawful.

Prison conditions

All the applicants contend that their treatment in prison and the prison
conditions in which they were detained amount to inhuman or degrading
treatment so that 1t would be inappropriate to execute them. By way of
illustration Desmond Taylor alleges that he was beaten. that he was denied
adequate access to a doctor. Shaw says that he was beaten and shackled.
Brown says that he was beaten. then his asthma inhaler was destroyed and
he was refused adequate medical treatment. Patrick Taylor says that he
was beaten and kept in handcuffs. He was frightened by beatings inflicted
by wardens and other prisoners. He had to eat and drink from plastic bags
because he had no utensils from which to eat. McLeod said that he was
beaten and denied medical attention. Most of the allegations made are
denied by the respondents and affidavit evidence was available to the
Supreme Court and to the Court of Appeal.

The Court of Appeal in Patrick Taylor and McLeod and Brown set
out affidavit evidence on both sides. In the case of Taylor Downer J.A. held
that the facts even if true could not be a basis for delaying the execution.
In respect of McLeod he considered that some of the complaints even if
true could not justify him staying the warrant of exccution. others were
unlikely to be true. Panton J.A. (Ag) held in respect of Taylor that “the
prison conditions as alleged do not present any matter for argument to
secure a commutation of the sentence of death.”

In Lewis™ case it seems that the contention that the conditions of
incarceration amounted to inhuman and degrading treatment was not
argued in the Court of Appeal (see the judgment of Langrin J.A.) though
the matter was investigated on the basis of affidavits in the Supreme Court.
The allegations were not accepted. Wolfe C.J. preferred the affidavit
evidence put in by the Attorney-General and said "1 am satisfied that the
conditions which exist do not constitute inhuman and degrading
treatment.” Cooke J. rejected the affidavit evidence: “There is a palpable
lack of sincerity on the part of the plaintiff in his fruitless endeavour to
establish that he was a victim of ‘inhuman and degrading treatment.””
Harrison J. after a very detailed analysis of all the evidence concluded that
Lewis™ credibility

“has indeed been shattered . . . I accept the evidence presented on
behalf of the defendants. Albeit conditions in the prisons are not fully
satisfactory, they do not amount in my view to inhuman and
degrading forms of treatment and/or punishment.”

Despite the fuller examination of the evidence in the Court of Appeal
Judgment in Lewis™ casc their Lordships conclude that the result is the
same as in the other cases. There was as Cooke I said no cross-
examination and no “opportunity of any assessment based on a view of
the demeanour of the persons who presented affidavits.” It was also
necessary for the court to take into account the mental suffering when
three death warrants were read to Lewis and he was moved to the

—
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gallows block with all that entails. It was also necessary to bear i11 mind
that the warrants were read before he had exhausted his domesnc_and
international remedies and the January 1999 warrant was read desplte a
letter from his lawyer to the Governor-General showing that it was
intended to seek leave to appeal. Their Lordships are not satisfied }hal
without a further investigation these matters were properly taken into
account. '

It is obviously impossible for the Board to resolve the conﬂlqt as to
what happened in the prison in these six cases. Their Lordships are
however disturbed by the fact that these issues were decided on affidavit
evidence without any investigation of the allegations in depth or cha!lgngc
to the affidavit evidence. There are no findings of fact on the various
allegations.

Accordingly whilst they are not prepared to say that these
allegations are such that therc was a violation of section 17 of the
Constitution they consider that these are serious matters which' ought o
have been investigated. Had it been necessary to do so (which in view of
their decision on the other matters raised it is not) they would have
required these allegations to be investigated to see whether (a) they were
made out and (b) whether they were such as to aggravate the
punishment of the death sentence so as to amount to inhuman and
degrading treatment in the light of the Board's judgment in ngg.sl v.
Minister of National Security [2000] 2 A.C. 228 and Thomas v. Baptiste
f2000] 2 A.C. I . . _

However for the reasons which they have given their Lordships will
humbly advise Her Majesty that the appeals in all of the sixAcascs should
be allowed and that the cross-appeal in the case of Lewis should be
dismissed.

Delay F

It appears from the chronology that the periods of delay since initial
conviction and sentence until August 2000 were:

Neville Lewis convicted 14 October 1994 5 years 10 months
Patrick Tavlor convicted 25 July 1994 6 years | month
Anthony McLeod  convicted 22 September 1995 4 years 11 months
Christopher Brown  first convicted 28 October 6 years 10 months
1993
conviction set aside 18 Julv
1994
second conviction
23 February 1996 (but
under sentence of death
on the first conviction
3 months)
making a total of
Desmond Taylor convicted 25 July 1994
Steve Shaw convicted 25 July 1994

4 vears 6 months

4 vears 8 months
6 years 1 month
6 years I month

Thus in four of the cases the period of five years referred to in Prart v
Atrorney-General for Jamaica [1994] 2 A.C. | has already elapsed. In
McLeod’s case four years and 11 months and in Brown's case four years
and eight months in prison following sentences of death have elapsed but
it 1s inevitable that, by the time the applicants’ advisers have becn able to
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see the material which was before the Privy Council of Jamaica and to
make representations on it in the hght of this opinion of the Board. the
period of five years will have elapsed. In Brown’s case the overall fength of
time from the first conviction would make it inhuman treatment now to
execute him in any event.

Their Lordships are therefore satisfied that the sentences of death
;:hnu!d be set aside in all cases and commuted to ones of life
imprisonment. Their Lordships so order.

Lorn HorrMaNn delivered the following dissenting opinion. These
appeals concern the legality of the sentence ol death which, in accordance
with the law of Jamaica. has been passed upon six prisoners convicted of
murder. The questions raised are of the utmost importance, not only for
§l1e prisoners whose lives are at stake but also for the administration of
justice in Jamaica and the other Commonwealth countries of the
Caribbean. The Board sits as a supreme court of appeal to enforce their
laws and Constitutions. It is of course obvious to the members of the
Board that they must discharge that duty without regard to whether they
personally favour the death penalty or not. But the wider public may need
to be reminded.

There are three questions which arise. The first (“the Jamaican Privy
Council issuc”) is whether the Jamaican Privy Council, before deciding
whether or not to recommend to the Governor-General that a sentence of
death be commuted. is required to disclose to the prisoner the information
which it has received pursuant to section 91 of the Constitution. The
second (“the Inter-American Commission issuc”) is whether it would be
unlawful to execute a sentence of death while the prisoner’s petition
remained under consideration by the Inter-American Commission on
Human Rights. The third (“the prisen conditions issue™) is whether the
execution of the sentence of death can be unlawful because the prisoner.
while in detention, has been subjected to treatment which is unlawful or
unconstitutional but unrelated to his being under sentence of death.

All three of these questions have been considered and answered in
recent decisions of the Board. The Jamaican Privy Council issue was
decided in the negative in Reckicy v. Minister of Public Safety and
Immigration (No. 2) [1996] A.C. 527, when the Board decided not to
depart from its carlier decision in de Freitas v. Benny [1976] A.C. 239. The
Inter-American Commission issuc was decided in the negative in Fisher v.
Minister of Public Safety and Immigration { No. 2) [2000] | A.C. 434 and
most recently in Higgs v. Minister of National Security [2000] 2 A.C. 228.
The prison conditions issue was decided in the negative in Thomas v.
Bapriste [2000] 2 A.C. 1 and in Higgs v. Minister of National Security
[2000] 2 A.C. 228. ' '

The Board now proposes to depart from its recent decisions on all
three points. I do not think that there is any justification for doing so. It
was appropriate in Reckley v. Minister of Public Safety and [)’)’Iﬂll}l‘(lli()ﬂ
/ No. 2) [1996] A.C. 527 for the Board to review its previous decision in de
Freitas v. Benny [1976] A.C. 239. Twenty years had passed. during which
there had been important developments in administrative law. In
particular. the notion once entertained that an exercise of the prerogative
was. as such, immune from judicial review had been repudiated by the
House of Lords in Council of Civil Service Unions v. Minister for the Civil
.S”e;il'i('t' [1985] A.C. 374. It was arguable that the reluctance of the courts
to impose a general rule of aud! alterem partem upon the exercise of the
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prerogative of mercy was a mere relic of outdated theory. But the Board
decided in the Reckler (No.2) case that there were still, in modern
conditions. strong enough grounds for maintaining the old rule. In Burt v.
Governor-General [1992] 3 N.Z.L.R. 672 Cooke P. similarly decided that
although there were no conceptual obstacles to requiring the Governor-
General to observe the principle of audi alterem partem in exercising the
prerogative of mercy, pragmatic considerations in New Zealand pointed
the other way. The Board in the Reckley (No. 2) case took the same view
of conditions in the Caribbean in 1996. Nothing has happened since then
which could justify revisiting the decision not to depart from de Freitas v.
Benny {1976] A.C. 239.

On the Inter-American Commission issue, the majority have found in
the ancient concept of due process of law a philosopher’s stone undetected
by generations of judges which can convert the base metal of exccutive
action into the gold of legislative power. It does not however explain how
the trick is done. Fisher v. Minister of Public Safety and Immigration
(No. 2) [2000] | A.C. 434 and Higgs v. Minister of National Security
[2000] 2 A.C. 228 are overruled but the argunments stated succinetly in the
former and more elaborately in the latter are brushed aside rather than
confronted. In particular. there is no explanation of how, in the domestic
law of Jamaica, the proceedings before the commission constitute a legal
process {as opposed to the proceedings of any other non-governmental
body) which must be duly completed. Nor can there be any question of the
prisoners having a legitimate expectation (as that term is understood in
administrative law) that the state would await a response to their petitions.
All the petitions were presented after the government had issued the
instructions and a legitimate expectatton can hardly arise in the face of a
clear existing contrary statement of policy. In Thomas v. Baptiste [2000]
2 A.C. 1. 25. an argument bascd upon legitimale expectation was
summarily rejected.

Finally, on the prison conditions issue. reference s made to Thomas v.
Baptiste [2000] 2 A.C. | and Higgs v. Minister of National Security [2000]
2 A.C. 228 but nothing is said about the principle laid down in those
cases_that an execution does not become a cruel or unusual punishment
because the prisoner’s constituiional rights have been infringed in ways
“unrelated (o the Tnfliction of Thal punishment. The courts in Jamaica
‘Toyally applied this principle and décided that on this ground the
complaints of prison conditions, even if entirely truc. would not atfect the
legality of the executions. But the courts in Jamaica are told that all the
allegations ought nevertheless to have been investigated and findings of
fact made. They are given little guidance on what to do with such
findings. They arc told to consider whether they would aggravate the
infliction of the death sentence so “as (o amount to inhuman and
degrading treatment in the light of the Board’s judgment in Higgs v
Minister of National Security [2000] 2 A.C. 228 and Thomas . Baptiste
[2000] 2 A.C. 1.” But there is no explanation of why the Court of Appeal
was wrong in deciding that in the light of those cascs. the truth of the
complaints did not require investigation. The majority places no limits
upon the matters which must be taken into consideration and proceeds
on the basis that the minority opinions in Higgs v. Minister of National
Security {2000] 2 A.C. 228 and Thomas v. Baptiste [2000] 2 A.C. | represent
the law.

I entirely accept that the Board is not, as a matter of law, bound by its
previous decisions. And 1 respect the conviction of the majority that this is
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an occasion to exercise the Board’s power to overrule the earlier cases. But
I think it is a mistake. The fact that the Board has the power to depart
from earlier decisions does not mean that there are no principles which
should guide it in deciding whether to do so.

Some assistance can be obtained from the practice of the Supreme
Court of the United States. That court has never considered itself rigidly
bound by precedent. In Brown v. Board aof Education of Topeka (1954)
347 US. 483 it famously overruled its previous decision that racial
segregation was lawful. But in Plammed Parenthood of  Southeastern
Pennsyivania v, Casey (1992) 505 U.S. 833 the court discussed the
grounds upon which it would depart from precedent and why it would
not overrule its equally controverstal decision on abortion in Roe v Wade
(1973) 410 U.S. 113. O'Connor. Kennedy and Souter JJ., speaking for the
court, said. at p. 854;

“no judicial system could do society’s work if it eyed each issue afresh
in every case that raised it . . . I[ndeed, the very coencept of the rule of
law underlying our own Constitution requires such continuity over
time that a respect for precedent is, by definition, indispensable,”

The judgment of the court in deciding whether to overrule a previous
decision was “customarily informed by a series of prudential and
pragmatic considerations designed to test the consistency of overruling a
prior decision with the ideal of the rule of law.” such as whether the
previous rule is intolerable because not in practice workable. or whether,
at p. 855. related principles of law have developed “as to have left the old
rule no more than a remnant of abandoned doctrine.” or whether facts
have changed “or come to be seen so differently, as to have robbed the old
rule of significant application or justification ™ In the absence of such
grounds, p. 864:

“the court could not pretend to be re-examining the prior law with
any justification beyond a present doctrinal disposition to come out
differently from the court of 1973. To overrule prior law for no other
reason than that would run counter to the view rcpeated in our cases.
that a decision to overrule should rest on some special reason over
and above the behief that a prior case was wrongly decided.”

The opmion went on to cite Stewart J. in Mirchell v W T Grant Co.
(1974) 416 U.S. 600. 636:

“A basic change in the law upen a ground no firmer than a
change in our membership invites the popular misconception that this
institution is little different from the two political branches of the
government. No misconception could do more lasting injury to this
court and to the system of law which it is our abiding mission to
serve.

Stewart J.'s reference to changes in the membership of the court
prompts another reason why it is particularly important for this Board to
be very careful in departing from precedent. The fact that the Supreme
Court of the United States sits in banc means (hat. subject to infrequent
changes in membership. there is a natural continuity in its views. But the
Board hearing an appeal consists of five members drawn from the 12 Law
Lords. occasional visiting judges from Commonwealth countries (though
regrettably seldom from the Caribbean) and a number of retired Lords
Justices of Appeal. It is possible for a Board to bhe constituted without
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anyone who wuas party to a recent governing precedent or to be
composed largely of members who were previously in dissenting
minorities.

Macaulay said of the Constitution of the United States that it was “all
sail and no anchor.™ I think that history has proved him wrong. But the
power of final interpretation of a constitution must be handled with care.
If the Board feels able to depart from a previous decision simply because
its members on a given occasion have a “doctrinal disposition to come out
differently.” the rule of faw itsell’ will be damaged and there will be no
stability in the administration of justice in the Caribbean.

Solicitors: S_ J. Berwin & Co.; Herbert Smith: Kingsley Naplev: Allen &
Overy: Clifford Chance; Simons Muirhead & Burton: Charles Russell.
S. S
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LIEUWE HOEKSTRA ann OTHERS PiT1110NERS

AND

HER MAIJESTY'S ADVOCATE RESPONDENT
[PETITIONS FOR SPECIAL LEAVE TO APPEAL FROM THE HIGH COURT OF
HUSTICIARY APPEAL COURT]

Lord Stvnn of Hadley. Lord Hope of Craighead

2000 Oct. 2: 26
and Lord Clvde

Devolution-- Scotland - Devolution issue™— High Court of Justiciery- -
Differently constituted Appeai Court setiing aside court's previous
intertocutors-— Whether exercising functions of exccuiive Court's
refusal 1o refer petitioners” devolution issue mimates to Judicial
Committee - Lord Advocate refusing to requive refercnce 1o Judicial
Conmmitiee—Whether devolution isswes raised —-Petition tor special
leave 1o appeal Whether Fudicial Committee having jurisdiction e
determine issues raised--Whether special leave 1o be granied-
Criminal - Procedure ( Scotlandp Act 1995 ¢ 46, s 12402,
Scotland Act 1998 1¢. 461, Sch. 6, paras. 1ihice: 13,33

The petitioners were convicted in the High Court of Hastciary
of criminal offences and sentenced to imprisonment. They
appealed against conviction and also lodged minutes r:—tisjng
devolution issucs. At the first stage of the appeal hearing the High
Court of Justiciary Appeal Court pronounced interlocutors
dismissing the devolution issue minutes and rejecting the grounds
of appeal which had been argued at that stage. The court
subsequently dismissed the petitioners™ application for leave to
appeal to the Judicial Commitiee of the Privy Council on the
devolution issues, and the petitioners each applied to the Judicial



