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This Appezl raises an intercsting peint, but since
the law is settled and the matter is fresh in my mind,
I do not prupose to take time.
The Appellant is a 78 year old non-resident, who
is in receipt of = pensicn from the Jamaican Government
in respect of former services in Jamaica as a Judge
cf the Court of sppeal. He is als. in receipt of inceme
from cdividends and intercse derived from Jameican sources.

His to

(a2

&l inceme fruw these three scurces during

3

the year of asse

L

sment in cuesticn was 524,075.- He
has clsimed e¥emptien frowm tay on that income uncer
two seperate provisions of Section 12 <f the Income Tay

Y, Sectiuvn 12(z) and Sectien 12(zb). The

i._.l

~ct; name

—

actual wording sf the Secticn is as follows: -
"2 There shall se exempt from faXeeonennas

(z) A5 regards the year 1986 and any
susseguent year of assessment -

(i) $15,000 of the income of
any individual derived
from 2 superannuation



allowance or pension under
elther a statutcry pension
gcheme wr a scheme for pay-—
ment from a superannuation
fund approved by the
Cemmissisner pursuant to
subsectivn (2) of Section
44 or an approved retire-
ment scheme approved by
the Commissioner pursuant
to Sectieon 44z or

(ii) if the individual referred

o in sub-peragraph (i) of
this paragrzph has attained
the soe of 55 years or is
found to be permsnently
incapacitated zs cdescribed

in paragraph (y) of this
section, 315,000 of his
income derived-frum.any of
the socurces referred to in
sub-paragraph (i) aforesaid
and frem any ather source;

(ab) s regards the years 1986 and any
sudsequent yesr of assessment -

315,000 «f the income of an
individual who has attained
the age of 65 years or
attains that age at any time
~during the year of assessment

Provided that nothing in this sectien
shall be construed to exempt, in the
hand of the recipients, any payments
other than those referred te above
made wholly or pertly out of the
income b éxempted.?

The taipayer's claim has been rejected by the
Revenue on the basis that these two sud-parauyrabps
sre mitually exclusive znd so he is entitled to ciaim
under one or the ~tner, bBubt not soth. The taxpayer

5

hes appealed th

3

e}

t decision on the groeund that thne
Respondent Cormissioner of Income Tax is wrong in her
construction of the section. He contends that the
sub-paragraphs are not mutually exclusive and he is,

_ therefore, entitfled to the exemption under both.

| Clearly then, the case turns on a straight questisn
of law; namely, what is the preper construction of the

relevant pruvisions of the Act?



3efore examining the wording of the section, I
think it might be useful st the outset tu state my
urtderstanding af the approach to oe taken by a Court
in constrﬁing 2 texing Act.

V The leading case on the point is tu be found in
thé jﬁégment of the léterR;MLATT J. in the case of

Cape 3randy Syndicate v. C.I.R. 12 T:C. 3663 which

was cited with approval in the House of Lords by

Lord Simonds in Canedian Ezgle Uil Co. Ltd. v. The

King 27 T.C. 205. 1In the Cape Arandy case RUWLATT J.
said:i-

"Now, of course, it is said and urged
by Slr Wwilliam Finlay that in a

- taxing Act, clear words are necessary
to tax the subject. B3ut it is often
endeavoured te give that maxim a wide
and fanciful construction., It does
not mean that words &ré to be unduly
restricted against the Crown eor that
there is any discrimination against
the Crown in such Acts. It means
this, I trnink; it means ‘that in tawxa-
tion you have to look simply at whnat
15 Cciearly said. Theére is no ecuity
aboutT & tax: theére 15 no presumption
as TS a ftax; you real noething in; you
amply nothing, DUt you look fairly at
WNet 18 8alc snd at what ig said
Clearly anc thet 15 the tax.”

|_"'!

ven though the ﬁbpe1lant iz claiming an eyemption
and the onus is, therefore, on him tc prosve that he
gualifies, I cite that shert and well-known passage
because it very succinctliy embodies the appreach which

I think should guide me in the instant case; namely,
that if the words of_tﬁe ict are clear in their meaning,
then I am cbliged to appl? Eﬁéﬁ. It is settled law that
in élz such circumstances; the words of the Statute
themselves best declare the intention of the Legislature.
s#here, of course, the?é'ié‘éﬁbiguity in the Statutory
language, different Cﬁnsidefafions might apply and the

Court may go 2eyond the nctual wording in an effort to



clear up any such situation.- -

I turn, therefore, to a consideration of the
relevant provisigns,” Section'ié is an omnibus section
beginniﬁg;w;th_tﬁé'wérdsr;l?Thére shall be exempt from
tax." Thereafter follows arseries of sub-paragraphs
in which éke delineated the types or sources of income
to De exempted. In the instant case, we are invulved
with the last two parégraphs of the sectionj; namely,
pafagréphs (z} and (ab).

Looking ftnsﬁly at paragraph (z} and ematting any
refereﬁéé;theréin ts "incapacitated personsy I under-

standmthe following to be thelposition:m

As refiards the year 1986 and any
subsequent year of assessment -

l. A taxpayer who is under
'~ the ' age of 55 and who is
in receipt of a pension
referred to in the para-
graph, will be entitled
to set off azgainst that
pension the sum of- $15,00C
in each year of assessment.

2. “hen, however, he reaches
the age of 55, the exemp-"
tion of $15,000 will then
be avalilable as a set off,
not merely against his
income from the pension,
but also against his income
frowm all other sources.

3. (Fer evanmple, in a situation
whete =z taxpayer has a
pension of 310,000 per znnum
and other incume »of a further
$10,000, making a total of
$20,000; the following situa-
tion would arise)

. If he is under the age of
55, then since at that age
only the pension of $10,000
would gqualify for exemption
the balance of &5,000 would
not be available as a set
off against his other income
and so would gv by default.



b. However, on attaining
the age of 55 then,
since the exemption w
will no longer be res-
tricted to his income

- - from the pension, he
‘will be able to set
off against his total
income of 320,000 the
exemption of $15,000
.referred to in the
Section leaving him
with a taxable income
of 35,000,

I now turn to raragragh (ab). It is a short
- paragraph and I cite it in full:-
' "There shall be exempt from taxiw..
(ab)* as regards the years 1986 and
. . any subsequent year of assess-— -
ment -
$15,000 of the income
of an individual who
- has attained the age .
of. 85 years or attains
that age at any time
during -the year of
assessment.”,

This provision, on its clear wording, applies to
all persons who attain the age of 65. The restriction
is as to age and to notﬁing=else;

Une gualifies for theie&emption under this para-

graph not because dne is .2 pensioner, but because one

is: a _tarpsyer who hes attained the age of £5. From

which it will follow that pensioners under the pre-
ceeding paragraph who are undEr,Ehe age of 65, will
not be entitled to the exemption,.

It is fer this reason thét‘cduhsel, during the
hearing of this Appeal referred to it as the "Golcden
Age" exemption.

When the two pargd:aphs are read together, this is
what happens:- l

1. Any person who is in receipt of a pension

and who is under 55 years of age, will be

A



“ertitled to a set off against that pension
-of the total sum of:315,000 in each year.
© 2 On attaining the age of 55, the exemption
is no longer restritted to-his peqsie#,
but applies across the board tg,his;income
from all sources fof the year.
3 if, however, he lives for another 10 years
and attains the age of €5, he will then,

and _only then, oe entitled to set off the

‘Edditionai sum of 315,000 referred to in
“the paragraﬁh; making an. accumulated
exemption of $30,000 against his total
inebme from all sources ‘for the year.
In. my ]udgment that is the clear and unambiguous
meanlng of the Statutory language 1nvolved
Nevertheless Counsel for the Revenue has urged on
me that the words are misleading and do, in fact, create
an effect which is exactly opposite te¢ that which I have
just outlined. Tt was submitted that the $15,000 granted

under paragraph (z) applies exclusively to persons in

receipt of income from a pen31on° and s¢ governs the
Cuﬁyutatlﬂps of their LlaOlllty for 2ll purposes of the
Act; whereas the exemption granted under paragraph (ab)
applies to pefsans who are not pensioners. if, £herefore,
one is a rensioner, the claim can only >e made under the
provisien which, it is alleged, applies exclusively to
pensionefé; Utherwise, so t e arguments run, taxpayers
would be claiming an eveniption twéce over; once under
paragraph (z) and again under paragraph (ab).

'lth respect I do not agree. S3Such a conclusion is
derlved from an over51mp11f1catlon of. the wording of the
sectlen, A5 I have attempted to poinﬁ out above, not

2ll pensioners are entitled to ciaim under »oth paragraphs




‘but, in fact, only those who have at®ained the age of
65, énd even then, not becausé they are pensioners,
but because they are among those taxpayers whe have
reached the "Golden Age" of 65.
If the intention was to make the two paragraphs
*
mutually exclusive, as has been submitted, then thw
wording of paragraph (ab} would have had to be something
along the following lines:-—-
"There shall ne ewxempt from tax:-
'as-regards the years 1986 and
any subsequent year of assess -
ment — E
$15,000 of-the income of-.
an individual (other than
an individual referred to
in paragraph (z) supra)
who has attained the age
of 65 or attains that age

at any time during the year
of assessment."

There are no such words of exclusion in the Act,
and the absence thereof, is, in my opinien, fatal to
the Revenue in this case.

In furtherance of théir argument .on this peint,
however, I‘Qas invited by Counsel to: lgok at the
history of the Legislation and in,particular, at an
earlier version of psragraph {(ab) which had been
inserted in the Act in 4986, and then later amended
by Section 2{b) of Act 24 of 1987. .Since the existing
words of the hct are, in my opinion, clear and
unambiguods, I am not persuaded that there is any need
 for me to go beyond that, and.embarﬁ-upon an examina-
tion of the legislativehistory of the provision.

' Nevertheless, having been invited to do so, I havé
examined the earlier provisions, and there is some
kind of case that could pe made out to the .effect that

paragraph (an) in its original form might have been,



in a sense, mutually exclusive with paragraph (zJ).
This is so, because the benefit conferred upeon the

taxpayer under paragraph (ab) was limited to those

persuns alone whose income did not exceed 315,000.
If, therefore, a taxpayer aged 6§;was also a pensioner,
then there would have oeen no need for him to hawe
recourse to paragraph (ab) because a need for exemp-
ti@n beyond $15,000 p.a. could only have arisen if his
income had exceeded $15,0C0; and, if it had, then he
would have fallen outside of the monktary limit imposed
by the paraygraph, and be unable to claim the evemptiun.
In that sense, therefore, the two paragraphs are
matually exclusive.,

However, as I have alreedy indicated, paragraph (ab)
was amended by ACt 24 of 1987 and the reference to
tgxpayers "whose income did net exceed 315,000 per annum
deleted. 1In its present form, therefore, the evemption
granted is open-ended and applies to every taxpayer aged
65, without gualification. wne, therefore, need say no
more S0 far as the !istorical analysis is concerned.

There was, howevef, cne more point raised by Counsel
fvr the Revenue with which I must deal; and which turns
on the fact that the &ppellant is not resident in Jamaica.

It was suomitted that under the Act, non-residents
are not affected bf thé burdens or penefits of the ict
except by éexpress stipuiation, and since there was nw
- -express refexence in Section 12 to 'non-residents® then,
“the Ap?ellan%,.who is & non-resident, was not entitled
to the benéfi£ éonferredﬁby the Section.

I have feferred te this point in the Respondent's
submissions because Counsel, having raised it, are
entitled to an answer. No autherity was cited in surport

of the sybmission, nor am I aware of any suxh. In such



circumstances, I need do no more than point out that
the Respondent already concedes that the Appellant is
entitled to the exemption under paragraph (z) of the
Séction,~although; on their own analysis, there isno
—spééific_mention therein to non-residents as such. As
*%hé saying goeé;;méhe cannot approbate and reprobate.
taedit Quaestioll
For the record, therefore, I state the following:-
£s5 I understand the matter, Section 12(z) and 12(ab)
‘stand.on their own and are not mutually ewclusive.
Consecuently, persens who gualify under paragraph (z)
are entitled to the full exemption granted under that
paragraphj; and upon reaching the& age of €5, are also
entitled to the further exemption granted by paragrarh (ab).
- Since, therefore, in this case the taxpayer is.entitled
to a total ewemption of $30,000 for the year, it must
follow that since his income is only $24,075, then he
ought not to be required to ray any tax for the relevant

year.,
C RDER

The “ppeal is allewed with costs to the Appellant

and any tax overpaid is to oe refunded..

Approved.

The Hon. Mr. Justice W.D. Marsh
Judgeof the Supreme Court and
of the Revenue Court



