SUPREME coUF{LUwRX‘
KINGSTON~
UAMAICA . ;A;;"“E&!xv

IN THE SUPREME COURT OF JUDICATURE OF JAMAICL
I¥ COMMON LAW . -

SUIT NO. C, L. L - 083 of-1978

BETWEEN LT. COLONEL LESLIE H. LLOYD PLLINTIFF

L ND THE JAMAICA DEFENCE BOLRD FIRST DEFENDENT“.
LA XD ASTON DOUGLAS SECOND DEFENDLIT
L ND LTTORNEY GENERLL THIRD DEFEIDANT

Mr, Re G. Laugrin and Mr. Gayle of the [Lttorney CGeneral's Chambers

for the defendants,

Mr, Hugh Levy for the plaintiff,

Fd

Heard in Chambers on the 5th Decembcr,ﬁLQZB;

JUDGEMENT

The defendants appfied by summons to strike out the _
plaintiffls claim as disclosing no cause of action on the ground
that the facts and matters relied on by the plaintiff occurred more
than twelve months hefore the issue of the Writ and the clainm is
statute barred by the provisions of Section 2 of the Public
Mithorities Protection Let, LAt the conclusion of the argunents I
nade an order in terms of the Summons, granted leave to the plaintiff
to appeal and promised to put my reasors in writing.

By Writ filed on the 20th Novermber, 1978 the plaintiff
clained against #11 three defendants a declaration that his
Commission has not heeht lawfully terminated or retired. His
statenent of clain filed on the same day stated inter aliasz-

"2 On Lpril 27, 1977, and ot all naterial

tirnes he was of the rank of Lietutenant
Colonel, holding a2 comnission granted
for an indifinite period".

"6, On April 27, 1977, the plaintiff was
instructed to attend the office of the
Honourable Keble Munn, M. P., then
Minister responsible for Defence and

on attending there, he was sunmoned
before a group consisting of the
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following persons:

Hon. Keble Munn, Minister of
National Sccurity,

Hon, Carl Rattray, Lttorney General
and Minister of Justice,

General Rudolph Green, Chief of Staff
of the Janaica Defence Board.

Mr, Roy McGann, Parliamentary Secretary,
National Security and Justice.

Mr, Dovglas Collins, then Permanent -
Secretary in the Ministry of National
Fecurity,

Professor M. G. Smith, and a female
whose name is unknovm,

The plaintiff was then interrogated by nerbers
on a variety of natters,

Later that day the plaintiff received a letter
under the hand of the secretary of the

Defence Board dated Lpril 27, 1977 which
called ox hin to retire under Regulation 10

of the Defence (Officors) Regulationg 1962
which deals with compulsory retirernent,

In the face of the threat of conscquential
ternination of his comnission, the plaintiff
fell constrained to tender 2 resignation
fronm his conmission and did so by letter
doted ALApril 28, 1977,

The plaintiff contends that in acting as
aforcsaid the Defence Board and or its
Secrctary in issuing the said letter of
dpril 27, 1977, acted contrary to the
provigsions of the Defence Act and in breach
of the rules of natural justice, and that
accordingly the plaintiff's cormission has
not been lawfully terninated cr retired".

Jeven "Particulars" are then set out of which the 4th

nay be mentioned:

"(4)

Dealing with the natter through the agency
of a group of persons who did not properly
conprise the Defence Board as established
and Constituted by the Defence Act",

In response to the Writ and Statenent of Claim, the

defendants entored Conditichal appearance and this was followed

by the Surmons to Sirike out the plaintiff's clain., It was

. L4
contended on pehalf of the defendants that the act complained of

by the plaintiff occurrcd on April 27, 1977 and on the plaintiff's

¢ v

' . . < -

.r




Bevens/

own pleadings, was purportedly done by the Defence Board., Further
that in calling upon the defendant to retire under Regulation 10
of the Dofence (Officers) egulations os indicated in paragraph 8
of the Statenent of Clain, the first defendsnt wns doine on act in
pursuance or execution or intended execution of 2 public duty
conferred upon the Defence Board by the Defence fct and
Regulations made thereunder., Mr, Langrin contended that the
Public fLuthorities Protection iAct could be invoked in the instant
circunstances and that due to the lapse of time between
4pril 27, 1977 the date of the letter fron the Defence Eoard and
Noverber 20, 1978 the date of the filing of the Writ, the action is
now unsustainable,

Scction 2(i) of the Public Luthorities irotcetion .ot
nrovides: ag under:

" ¥hen any action, prosecution, or other procceding

is commenced against any person for any act done
in pursuance, or exccution or intendcd execution
of any law or of any nublic duty or autherity,
or in respect of any allered neglect or default
in the execution of any such law, duty, or
authority, the following provisions shall have
effect - : )
(a) the action, prosccution, or procecding,
shall not lie or be instituted unless it is
connenced within one year next after the act,
neglect or default complained of, or in the
casc of a continuance of injury or danage,
within one year next after the ceasing thercof",

These provisions are sinilar to those coantained in the
corresponding U. K. Adct of 1893,

It is patentefron paragraphs 8 and 10 of the Stotenent
of Clairm that the plaintiff is rmaintaining that the letter of the
2Mh April, 1977 calling upon hin to retire issued frorm the Defence

Board, Wos the issusnce of this letter incontrovertibly deone by

%

a public authority in pursuance of, or execcuticn, or intended
cxecution of any law or ﬁublic duty or authority? If so, the
Public Afuthorities Protection ict applies; The Jamaica Defence
Board: 1is established hy Scetion 9 of the Defence lLct, its menber-
ship is sot out in Section 10 and Scection 12 empowors\the Doard to

nake provision for the perfornance of its functions.

———



The Defence Doard is by Law respensibkle under the goneral
authority of the Minister for the cormmand, discipline and
adiinistration of, and 211 other motters relating to, the Janaica
Defence Force (Sectiem 9), In the perfornance of its functions,
the Doard is by Section 12 of the Defence jfct enpeowered to
consult with persons whe are not menbers of the Drard.

Secticn 16 of the Defence ict expressly provides for the
naking of Regulations to deal with the cormissioning of officers,
their terns of service, appointrment, transfer, pronctiocn, retirenent,
resignation, rewoval fron office and for such other rnatters

concerning officers as nay seom necéssary to the Governor Generanl,
Heooulaticns were prorulgated under this Section on the

25th Septerbor, 1962 as the Defence (Officers) Regulations 1962
and Regulation 10 therceof is instructive:-

"10, (..) fn officer shall not Le called upon to

retire his conrisgion except by the
Defence TIinaxd,

(2) in officer may ot any tine be called upon
Ly the Defonce Ticard to retire or resign
his connission for nisconduct or for
reasons other thon nisconduct,

(3) In the event of an officer failing to
retire or resign when called upon to
do so under thie regulation, his

cormission shall be terninated®.

It wos the subnission of the defendants that the letter

which was yritten te the plaintiff o 4pril 27, 1977, was written
on the authority of the Defence Doard, was in confornity with
fegulation 10 of the Defence (Officers) Resulations; and thet thg
plaintiff, in his Statenent of Claim, has cxpressly adnitted
these facts,

The plaintiff's attcrney is reosisting the sunmons
subnitted that the defendant's application was nisconceived and
that the truec purposce of the defendants was to deny the plaintiff
the oppertunity of having his casc heard, He argued thet the hules
of the %uprome Court requirce that if a dofendant wishes to rely

cn the statute of 1iq§¢ations it is a nmatter which should he
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specially pleaded and if considered appropriate, argued as o
prelininary issue at the conmencernent of the trial or as one of
the issues at trial. The sccond point upon which the plaintiff
relied was that it was incurbont upon the defendants to satisfy

the Court having regard to the pleadingas that the Defence Toard as

Cu

constituted on ipril 27, 1977 was properly ceonstituted and entitled to

act as such Board. He said that the plaintiff was vigorously
attacking the constitution of the Defence Doard which purported to
interview hin, and was contending that that particular Zoard was not
a properly constituted public authority.
Iis third and final point was that even ii the Toard

was held to be a properly constituted Defence Doard, it was
argunble as to whether the Public fumthoritics Protection dct
aprlied in the instant case as that otatute only avails where

the puhlic authority is exercising a positive duty and not
morely an incidental power. In his view the matter adnitted of the
rnost ample argunent which rust be ventizlated in a Court of trial.
Mr. Levy cited as examples of pesitive dutics to te found in the
Defence ict, the provisions of Socéaons 173 and 137, Section 173
vhich deals with redress of complaints Ly Officers providoesi-

" 173 — (1) If an officer of the Jareica Defence

Force thinks hinself wronsed in any

mtter by a supericr officer of

authority and on application to his

. commanding Officer dces not obtain
the redress to which he thinks he is
entitled, he nay nake a complaint
with respect to that natter to the
Defence Doard,

(2) On receivinz any such conplaint it

shall be the duty of the Defence
Doard to investisate the conplaint
and to grant any redregs which appears
to then to be necessary or, if the com=
pleinant so requires, the Defence

v Doard shall nmake its report on the

. complaint to the Govermor General in

order to reccive the directiocns of the
Governor General acting on the
reconnendation of the Privy Council
thereons:

So far as Section 137 is concerned, he referred to the
opening words of the section which states:

6.--00‘/
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(1) Sutject tc the provisions of this scetion,
the Defence Tward pay nake rules (within
Let referrod tc as Rules of Procedure)....-.....

In answer to the Court, Mr. Levy said thet so far as
Secetion 9 (i) of the Defence Lict establishes the Dofence Doard,
any acts done by the Ioard relrting to the command, discipline and
adninistration of the Defonce Force were not to bhe classificed asg
possitive dutice bhut nerely as incidental functions of the Doard,
Mr, Langrin cited, and distinguished, the case of

Tredford = Corporation v, Myers (1916) 1 A. C. 242, while

O r(

Mr, Levy cited the sane case and relied upon it in support of his
subnissicns. In that case a municipal Corporation was authorised
by Acet of Paurlisnment to carry cn the undertaling of 2 gas conpany
and were bound to supply gas to the inhibitants of the distriet and
they were also enpowered tc scll the coke produced in the
manufacture of the gas., The Corporaticn contretéd to sell and
deliver a ton of coke to Myers and by the neplicence of their
agents the coke wes shot through Myers' shop window, 4Lfter the
expireticn of the period specified in the Public Autheorities
Protection Act (U.K) 1893, Myers brought an action against the
Corporation and the Corporaticn pleaded the statute,

It was held that the act complnined of was not an act
done in the direct execution of a statute, cr a discharge of o
ublic duty o:’the exercise of a public authority, and that the

\
Public Luthorities Protection fict, 1893 afforded no defence to the
.
action, At p. 246 of the report - Lord Duckmaster L. C. saids:

"  The position, therefore, is this:

The appellants arc suthorised by Act of
Parlianent to carry on the undertaking of a
gas conpany, and they are Lbound to supply

gas to the inhabitants in the listrict.
They also have power .to sell coke, though

% : if there were any other usc to which it

could be put they are not bound to de so,
and the accounts which they are dirccted to
furnish contenplate thet the coke will te
sold in the ordinary way., Uow the act
conplained of was negligence in breaking the
respondent's window, and that arosc in the
execution of a private obligation which the

Tevend/
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appellants owed by contract to the
respondent, for breach of which no one but the
respondent was entitled to complain".

Lnd at page 248 the learned Lord Chancellor continued:=

h The act conplained of arose because one of the %
servants of the appellants, zeting in the
course of an errand cn which they had power to
send hin but on which they were not btound in
the execution of any Act or in the discharge of
any public duty or authority to send hin, in
breach of his comnon law duty to his fellow
citizens, caused danage by his personal
negligence",

Then Viscount Haldane at page 250 said:

It scens to ne that the lansuage of Section 1
does not extend to an act which is done nerely
ine¢identally and in the sense that it is the
direct result, not of the public duty or
cuthority as such, but of sorme contract which it
may bhe that such duty or authority put it in the \
power of a public authority to nake, tut which !
it nced not have made ot all®,

In ny view this casc is authority for the proposition
that if o public authority does an act which is the direct result
of a pulblic duty or authority conferred upor it by law, such a
act would foll within the provisions of the Public futherities
Protection Act. In other words whon a public authority is
exercising or purporting to exercisec any of its primary functicns
in the nanner authorised by law, thc Tublic Authorities
Protection Act applies but that fLet nay not apply where the public
authority is nerely exercising an optional incidental function,

The Defence Loard is responsible for the cormmand structure

>
and the discipline of the Defence Force, The Nefence Ioard is the
only apthority enpowered by law to call upon an cfficer tc resign

\\

or to £etir¢ his cornission., If in a proper case the Toard
neglécted to act under these regulations, the greatest harm could
be done to the whole nation as conceivably,its security could
be undernined and endangered. Yhen the Defence Dloard dcts or
purports to act in pursuvance of Section-la of the Defence (Officers) ‘
Regulations 1962, the Doard would, in ny view, be indubitably
exercising one of its primary functions, one which is a direct

result of the public duty conferrcd upon it vy the Defence fAct and
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the Resulations nade thercunder, The arcunent of the plaintiff
that only the positive acts cnumerated in the Defence Lct, for

wuld be oaught by the utlie suthoritios Protection Aot
exanple those contained in Section 173 of the Actfis without
rerit, To hold otherwise would te to hold thet the plentitude of
powers given by Section 10 of the Defonce Aet would Le but
subsidiary functions of the Toord, an arcuncnt which is
palpably untenable,

To my nind thofe is no avenue throush which the plaintiff
can escape from the provisions of the Public Authorities
Protection Act, The defendants by entering a cenditional
appearance and then following up with the surnons to strike out
the clain, have nade crystal clear their posture that if the
action proceeds to trial they will te plending the statute and
relying upon it, Should I in those circunstances pernit the action
to continue with the attondant costs and weste of time until the
day of trial, when in ny view the plea that the action is statute
harred is bound to succeed?

4 sirilar question arose in the case of Riches v,

Director Public Prosccutions (1973) 2 411 E. R. 935. The facts

were that in 1963, at the instigation of the Director of

Public Prosccutions, crininal procecdings ﬁere cormenced against
the plaintiff and others in connection with line subsidies under
the Lgriculture Act 1947, He was convicted in July 1964 and fined,
On Lpril 7, 1965 the plaintiff's conviction was quashed by the
Court of Cririnal Appeal, On March 6, 1972 the plaintiff
brougﬂi an action against $he Director of Prosecutions clairing
danagesyfor nalicious prosecution; The Director applied to the
magter to strike out the statement of clain under R S+ Co Order
18 19, and under the inherent jurisdiction of the Court on the
grounds that it disclosed no reasonalblc cause of action against
tﬂe Director, that it wos vexatious and an obuse of the process
of the court, and that the fects and rettom relied on occurred

nore than siz years beferc the issue of the Writ and the Clain

Tuuues/




9,

(if eny) wes borrod ty the Liritotion Let 1939;

The Court of Appenl held that it was open to the
Court to strike out a gtatement of clain as disclosing no
reasonable cause of action where the facts alleged fell cutside
the linitation period, although in certain circunmstances a
plaintiff night be held to have a reasonable cause of action, for
exanple where it could he shown that there night be an escape
fron the statute of Limitation under one of the exception enunerated
in that Act. Wherc however, it was clear that the defendant was going
to'rcly on the Statute of Limitations and there was nothing before

the Court to suggest that the plaintiff could escape from it, the

clein would be struck out,

Lawton L. J. gave the following rcasons for his

decision, at page 940 of the report:
" T would like to add & few words about the problen
which arises undcr the decision of Disnore
v, Milton (1538) 3 A11 B.R. 762, That casc has
led in ny judgenent to ruch waste of time over
the years which have gone by since it was '
decided, The object of Re Se Co Order 18 r, 19,
is to ensurc that defendants shall not to Te
troubled by clains against then which are
bound to fail having regard to the uncontestcd
facts., One of the uncontested set of facts
which arises fron time to time is when on the
statenent of calin it is clear that the
action is statute barred and the defendant tells
the Court that he proposes to plead the stétute
and, on the uncontested facts, therec is no
reason to think that the plaintiff can bring
hinself within any of the exceptions set
in the Limitation fct, 1939, In those
circunstances it is pointless for the case
to go on so that the defendant can deliver =
defence, The delivery of the defence occupies
tine and wastes noney; and even nore usoless
and tine consuning from the point of view of the
proper adninistration of Jjustice is that there '
should then have to be a swmong for directions,
an order for an issue to be tried, and for that
issue to be tried before the inevitable result is
attained, It scens to me that when that
situation arises the corments of Lord Tlackburn
in Metropolitan Dank Ltd. ¥. Pooley arc
applicable. IHe said that a stay or cven disnissa
of proceedings "may often he required for the
very esscnce of justice to be done". The White
BDook, having called attention to that statcrment by
Lord Dlackturn, goes cn to say that the object
is ™o prevent parties being harrassed and put
to expense by frivolous vexaticus or hopcless
litigation". It would be contrary to the public
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interest that justice should be shackled
by rules of procedure whei the shackles
will fall to the ground the noment the
uncontested facts aprear; and that is just
this casc",

I say with greatest respect that I entirely agree with
the reasoning of lLawton L. J. guoted ~tove and in ny view the
present litigation being hopeless ought nct to bhe allowed to
coﬁtinue. The uncontested fact in this case is that the plaintiff
is alleging that the issuance of the letter of 4Lpril 27, 1977 is
the proximate act which led to his forced retirement fron the
Defence Force, The plaintiff for his own reasons neglected to
file his clain until nore than twelve nonths had elapsed from the
time his cause of action (if any) arose:

I have not been called upon to exarnine or deternine the
nerits (if any) of the plaintiff's clain against the defendants and
I have refrpired fron straying on to those pastures, I an
convinced that cne of the essential functicns of the Defence lenrd
is to deterniné who shall remain officers of the Defence Force,

It nay be called a statutory duty or a stotutory authority and is not
to be confused with a private duty owed to a private contractor

or with sone activity for removed’® from the essential functions

of the public authority.

Having regard to the points of law taken by the defendants
I an convinced that the continuance of the plaintiff's actien
would be an act in futility and though not uwnnindful of the

consequences to the plaintiff; I order that his Staterent of

Clain be struck out as disclosing no reasonchle cause of action,

'

L]

. I. D. Rowe,
Jud.{:’:ec
14th Decerber, 1978

(

Nal)






