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If so; they thought lit 'that the agreement sho~d not be inserted in the instrument.·
If the insertion would make it ,uSurious, no plaintiff ~uld come here and state, that
as the reason of its not being inserted :-but he says it was under the idea that ~t might
be so, and th~t that idea was the reason of the surpnse.-:Suppose one to grant for life,
for the purpose of, making a qualification for parliament, to be redeemable upon pay
ment of a certain sum, but it 'W$S ~houghtsuch a grant would be elusory, and not
admitted a.':1a qualification; it would be extraordinarY,.if a court of equity should
be called upon to call that a surprise. ,The consequence would be, that the allegation
must be that they had avoided inserting a part of the agreement, llot that the agree
ment was intended to be in the deed. If the bill [95] afforded a proper allegation,
it would then be time enough to consider' the evidence. But another head of fraud
is set up, that he did not mean to treat with his son. I should be :very sorry to lay
it down that a man treating with a third pen;on, in trust for a second, whom he had
refused to deal with, could therefore set it aside. (See Harding v. CO'Z-, note (1)~ Philips
v. D. Bucks, 1 Vern. 227; O'Hertihy v. Hedges, 1 Scho. and Lefr. 123; and in Feather
stoohaugh v. Fenwick, 17 Yes. 313; also Mr. Sugden'S observations L. Vend. and P.
19~, note; and per M..R. in Bonnet v. Sadler, 14: Ves. 528.) No case has gone so far.(l)
Phif,ips v. the Duke of Bucks, 1 Yern. ~27. was upon a difference of price. (See Mr.
Raithhy's notes on that case.) Certainly here is no fraud stated.on the face of the bill.
The bill does not go to destroy, but to affirm, and reform the contract. I have no idea:
of this being notice to the assignees of the annuities, that the annuity was to be'redeem
able~ It is argued several ways, that they had llQtice personally of the transaetion-that
they had notice by their agent-and that it waS necessary for them to apply to Lord
Irnham. This might have place, if the matter remained in fieri and. they were bringing
a bill aga.inst Lord 1rnham, but here it has no place~ for the deed. was brought to them
by which Lord Irnham had granted absolutely. I am not able. to conceive that they
were obliged to recur to Lord INl,ham, any more than if it had been a dormant equity.
Bill <:Usmissed. (No Entry.) (See also the case of Lord Portmore v. Morris, 2 Bro.
C. G. 210.) .

(1) Sed 'Vide the, cas~ of Eyre v. Popham. where Popham had~ from Eyre having
been guilty of a breach of a former contract, ,e:;pressly. refused to. treat with him, a
third person treated with Popham, in f~t in trust for E'!f't"e, and.an agreement having
been entere4 into, Ey'J"e filed his bill for a specific performance. ' Bill dismissed by Lord
Bathurst, Mi.db. 14 Goo. .3 [1773]. (Note: Mr. Brown has mis-£ltated this ease. It
was 'ft,Qt decUJ,ed on any such ground, although the circumstance stated. was a' feature
in the ease. See it reported in Lofft!sRep. from p. 786 to 814; and Sugd. Vend. and P.
121, !lote.)

[96l TRINll'Y TERM, 21 Goo. 3, 17St.

ROBERT Lo:rd Bishop of LONDON against FyTCI!E. [13 June 1781.]

[Accuracy, questioned, Kerr v. ]lew, 1840, 5 My. & Cr. 163;]

Upon qUQlre impedit brought against the plaintiff, he filed the present bill to discover
whether the clerk presented to him by defendant had not given a ,general bond
of resignation. in order to set up that bond as a defence a,t law for having refused
him institution. (See Cunningham's Law of Simony, aud 1 East's Rep. 487. Et
i'ide per Lord Eldon, C., in Lord Kircudbright's case, 8 Ves. 61.) To this bill
defendant demurred: 1st, on .account of the legality of such bond; 2d, that the
discovery was immaterial. Demurrer over-ruled. I

. Bill filed bythe bishop. as ordinary, ag3.inst the defendant the patron, and the clerk
presented by him, to be instituted to the living of Woodham Walter in Esse,?, The
patron, 2d Jan. 1781, presented John Eyre to the bishop, who understandmgthe
clerk had given a bond to resign upon demand) ~used, on that Mcount, to admit him,
conceiving the bond, simoniacal. Upon a quare.,impedit, being brought, the bishop
filed this bill for a discovery, whether such bond, or some, and what other security
h~ been given by the clerk to the patron for resignation. in order to make use of it
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for his defence at law. To this bill the defendants demurred. on the ground that a
discovery might make the defendants liable to penalties. . " '

Mr.· 8clicitorGeneral [James Mansfield]. The ground of demurrer is, that if
the facts stated are true, they do not give the bishop aright to the discovery; 01' that
such bond was no objection against the clerk being admitted. No such question
has ever.been agitated in a quare impedit, although, there have. been some actions on
bonds, Hesketh v. Gray, 2 Burnls Eccl. Law, 341. The mischiefs a~ing from these
bonds being taken are obvious, Durston v. Sands l l Vern. 411, and 2 Ch. Ca. 186.
The Court will enjoin where they are made an ill use of. 1£ the cases were outof the
question, I should think the bonds were illegal. (Not.e: Lord Eldon,: C., said, that if
it .W8renot fdr the ca$es he $hould hold them illegal; for which his Lordship gives very
strong reasons. See 8 Yes. 61.) This suit is brought to have that point considered.
It is unnecessary to determine more at present than that the question is proper to be
considered. The cases are Hesketh v. Gray, Peel v. the Earl of Carlisle. Stra. 227.
Peele v. Capel, Stra.534.

Mr. Madocks (same side). This is abiU of discovery only. not praying any relief.
It is contended there is no equity in [97] the bill. Hesketh v.' Gray, and. all the other
cases, were between the patron and clerk, this is between the patron and ordinary.
It is said Hesketh v. (hay came back from the court of law, and that Lord Hardwicke
relieved.against the bond. The question is perfectly new, whether the giving of such
a bond will justify the ordinary in refusing the clerk.. When an action is "brought
which depends on the title to land, the defendant has a right to come here for a discovery
of the plaintiff's right, 1 Vesey, 248.-80 here the bishop, having a quare impedit
brought against him, has a right to such discovery as may enable: him to make a
defence to the action. Though a general bond, as between patron and clerk has been
determined to be legal, it does not follow that it is not a good objection against admitting
the clerk.

Mr. Kenyon (for the defendants)., In Peel v. Lord Oarlisle the Court would not
permit the legality of the bonds to be argued, they having been adjudged to be legal.
The mo~t recent case on the subject is above 30yeaIS old. The bonds being legal
between patron and clerk, must he so between the ordinary and patron. The dis
~overy sought is of facts totally immaterial: if the bonds are legal, it is totally.im
material; if not, though the demurrer had not set forth that it will make them ,liable
to penalties, it is sufficient to set that forth 0Te tenus. It will do under the act S1 Eliz.
c. 6, §6. .

Mr Solicitor General (in reply). They are not subject to any penalties by the act.
Swain v. Carter, Comberb. 394.

Lor:d Ohancellor: (Thurlow]. Two objections. are made to the discovery sought.
First, That it .Wi~l subject the defendants to penalties as a. simoniacal contract. It
is very clear, that if any plaintW, for any pUrPose, dems,nds a discovery which leads
to a legal accusation, he, is not entitl~ to it. If the plea can be supported, from the
evidence to be discovered, I must not enforce the demurrer. If there were no cases,
I should think it clear that a mere bond otresignation could not be criminal-unless"
it were fo;r profit or benefit to the patron. Many cases have been determined, that
the bonds were good. (Nole: Lord Eldon, C., said, that· if it were, not fC1" the cases he
should hold them illegal j for which his Lordship gives very strong rea.<3ons. See 8
Yes. 61.) The effect of the determination is, tha.t they not only are not simoniacal,
but that they are not against the polieyof justice. The second objection is that the
discovery is immaterial. This is the first instance of a [98] demurrer for immateri
ality. If a demurrer was. to a bill where the matter was obviously frivolous, the Court
might interfere. Here one of the cases treats the matter as too well settled to be argued.
It was argued and determined the same way. It is said there is a 'difference between
this and whe~ it is between patroJ;1 and clerk. I cannot brin.g my mind to thisargu~
ment. The bIShop has never been compelled to accept the reSIgnation. The question
as decided, carries this along with it, that where 'the bond has been applied to ,~ bad
purpose' the Court would restrain; but this is a different question, whether 'a ~an,

who ought to be independent of every control but the court Christian, shall subject
himself by contract to any but his ordinary. In specie, it has neVer been decided that
the bishop is compella.ble to admit the clerk, but it has been decided that the con.tract
is not illegal. This is not stated as the ground of the present opinion. It is not too
much to say, that where a man CoInes for a discovery of evidence material to his
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defence, the party shall not protect 'himself against the discovery, unless he can shew
himself 'liable to penalties, which I think he has uot sufficiently done here. There is
no instance of the Court ;haVing refused a discovery because it was inconvenient to
the party making it, for the plaintiff pays the costs of the application, and whether it
is material or not, is chiefly for him to judge. I am of opinion they ought to make
the discovery, and it will remain with another court to determine how far it is material.
Demurrer overwruled.

The' principal question in the cause' coming on in the Court of c. B. Hil. 1782; it '
was determined there in favour of the plaintifi (at law) Fytche, that general bonds of
resignation are legal, and are' not a justification to the bishop in refusing to admit
the clerk. A 'writ of, error was immediately brought in B. R. where the judgment
of the court of G. B. \vas affirmed. A writ of errol' was then brought in pailiament,
where, a,#er long debate the judgment was reversed, 30th May 1783.-See a very full
report of what passed in the House of Lords, in Mr. Cunningham's Law of Simony.
(Reg. Lib. 17.80, A. £01.506.) (And see 1 East's Rep. 487. Nevertheless, as to th~

prinaiple, see the just obserVations of Lord 'Eldoo~ ~., 8 Yes. 61.) .

[99]GASSON agaimt DADE, Clerk. [26 June .1781.]-

Will attested by the witnesses' where the testatrix could see them through the, windows
of her carriage and of the attorney's office, well attested.. (See Shi'fes v. Glasscock,
lLd. Ra. 507 ; and Longford v. Eyre, 1 P. W. 749.)

Honora Jenkins having a power, though covert"to make a writing in the nature
of a will, ordered the will to be prepared, and went to her attorney's office to execute it.
Being asthmatical, and the office very hot, she retired to her carriage to execute the
will, the witnesse~ attending her: after having seen the execution, they returned into
the office to attest it, and the carriage was accidentally put back to the window of the
office, through which, it was sworn ,by a person in the carriage, the testatrix might
see what passed; immediately after the attestation, the witnesses took the will to her,
and one of them delivered it to her, telling. her they had attested it; upon'which she
folded it up and put it into her pocket.-The Lord 'ChanceUor inclined very strongly
to think the will well executed, and the ease of Skitres v. Glasscock, 2 Salk. 688 [1 Lord
Raym. 507], 1 Eq.Abr. 403~ was relied upon to that purpose. Mr~ Arden pressed
much for an issue ; but, finding Lord OJuunCellor)8 opinion very decisive against him,
declined it. (Reg. Lib. 1780, A. fo1. 604.) ,

HASSEL and Another) Assignees of JACKSON, a 13ankrupt, a,gaimt SIMPSON. '[1781].
[See S. C.l Doug. 89 (n.); Harrison v. Gohen~ 1875,32 L. T. 720.]

IVide S. C~Cooke B. L. p. 99 [88].)-Aconveyance 0; aU a traderlslQods (he be~ng
, solvent at the time, and continuing so for: 3 years after), held by . a. not an act

of bankruptcy) and a'new trial ordered, the jury' on the first having 'found him a
bankrupt. ' On the new trial) and a case reserved and argued in B. R. determined
to be 'an act of bankruptcy. (See Tappenden v. Burges, 4 East's Rep. 230; and
Newton v. Ghantler, 7 East, 138; and see the principal case in Cooke's B. L. 99 (6th
edit.) and (88) former edit. Et 1!ide ibid. 100, and [89] &c. &c.)

, Jackson (a trader, afwrwardE? a bankrupt) made a conveyance to Simpson of a
,copyhold tenement, all his goods, chattels and personal estate, to indemnify the dew
fenda-nt) as surety for him. It had been sent to law) on an issue 'to try whether this
was an act of bankruptcy. At the trial the judge directed the jury that it was.--It
appeared upon the report, that Jackson continued in credit three years after the conw

veyance, and it was not stated that he was indebted to- any other creditor at the time.
The jury found that it was an act of bankruptcy. '

Upon a petition for a new trial, Mr. Madocks cited Ryal v. Rowles, 1 Vesey, 348.
It is not insisted upon here,.on the ground of his continuing in possession) 1 Jac. 1, c. 15.
~Wor8leyy. Demattos, 1 Bur. 467.-Twyne's case, 3Co. Rep. 80. There the possession
,was fraudulent. This act was not upon the eve, or in contemplation of ba.nkruptcy:
It was done as a contract of indemnity. not.a,security for a. former debt ,; and the person
~ontinued in credit three years. '
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defence, the party shaJl not protect'himself against the discovery, unless he can shew
~ ]iab18 to Penalties, w~h I think he ~.not suffieientl.r done Jlere. 'f!ler& is
no mstanoe of tne Conn p.a~ refused a discovery because It was mconvement to
the pa.rty JXL&king it, for the llJafutiff pays the Costa of the ap~cation,~ whether' it
is material or not, is ebiefty IQr him to judge.. I am of opinion they ought to m.a.ke
the 'discovery, a.nd it will remain with another court to determine how far it is materiaJ.
Demurrer over--ruled. '
n.e'~ question in the cause'co~ on in the Court of C. B. Bil.. 1782,' it,

was determined there in. favour of the plaintiff (at law) Fytck, tha,t genmJJ bomls of
resigMtioft. Me le~ and an'not a justificatiOA to tJu bishop mrefusirng to admit
the clerk. .t\. 'writ' of,e~r was immediately brought in B. B. where the judgment
of the court of a. B. was a.ffirmed.. A, writ of errol' was then broUJtht in pa.ilialnent.
where, aft;er long debate the ju~entwas reversed; 80th May 1788.-See' 8. very full
report of what passed in t~e House of Lords, in Mr. Cunningham's Law of Sii:Jl.ony.
(Reg. Lib. ~7,80, A. fo1.506.) (And see 1 East/s Re~ 4:~'1. ,Nevertheless, as to the
principle, see ,the-'just obserVatioDS of Lord~~, 8 Yes. 61.) . .

[99l -CASSON agaiml DAJ)~ Clerk. [26 JUM .1781.1 '

Will a.tteSted by the witnesses'where the teStatrix eould see them thrOugh the.windows
of her earria.ge an~ of: the at~ey'soffice,~ attested.., (See Shires v:~t

, 1;Ld. Ra.. tsQ7 ; and Loftgford T. Eyre, 1P. W. 749.)
. _.' .' "

, HOf\(}f'(/,J~m ba~ a power, though ooven,.to make a writing in the nature
of a will, ordered the will to be prepared, and went to her attorney's office to execute it.
Be~ asthmatieal, and the office very hot, she retired to hex:~e to,execute the
will, the witnesses atte~ her: after having seen the exeeution, tliey returned into
the office to atteSt it" and tne earri~wu accidentalho put back to the window of the
office, through which, it was ,sworn ,by a person in the carriage, the testatrix might
see what ~ed..; immediately after the attestation, the witnesses took the will to her,
and one of them d&livered it to her, telling.her they had attested it; upon'which she
folded it up and put it into her.~t.-Th& Lord'C~or inolined very strongly
to think the will Well executed. ma the case of B1t.iruv. G'l.auooc1c, 2 Salk. 688 [I·Lord
Raym.. 507], 1 Eq. Abr.403; was relied upon to that purpose. Mr~ Am.~
much for An issue; 'but, finding Lorda~'8 opinion very decisive against bini,
deolined it. (Reg. Lib. 1780, A. fot 6'04:.) .

iIAssJCL and Another, Assignees'of JAOxsoN, a :Bankrupt, against SnmoN. '[1781].
[See S. C'-1 Doug. 89 (n.); Ha,rrisOA v. (Johm~ 1875,321.. T. 720.]

-[Vide S. C~ ~k~ B. L. p. 99 [~8~)--A conveyance of aU a trsdw', goor},s (he ~ng
, solvellt at the time, and oontin~ so for: 8 years after), held by L. O. not an act

of bankruptcy~ and a' new trial ordered, the iurl on the tkst' ha.!ing 'found him a.
,bankrupt.. On' the new trial~ and It. ease reserved and argued in B. R. determined
to be 'an act of bankruptcy. (See Tap~ v. BUrg68, 4 East's Rep. 230; and

. NI1Dtun. v.C~, '1 Eas~ 138; and see the prineipal. ease in COOke's B. L. 99 (6th
. edit.) and [881 former edit. Et"uta ibid.loo, t\1l.d[89] ~. &e.) . . '

, Jacks<Jn (a. trad~l', afterward.$ a bankrupt) made a conveyance toe!~n:r:()IR, of a.
,copyhold tenement, all his goods, chattels aM personal estale, to ind . y the de--
fend&nt, 80S surety for him. It had been sent to law, on an issue 'to try whether this
was an act· of bankruptcy. At the trial the judge directed the jury that it was.-It
appeared upon ,the report, that Jaelcson continued in credit three years a.fter the conw

veyance, and it was not stated that he was indebted to any 'other creditor at the time.
, The jury found that it was an act of bankruptcy. ' '

Upotl a petitiQn for & DeW' trial, Mr.M~ cited Ryal v. BuwZes, 1 Vesey, 84.8.
It is not insiited upon here,·on the ground of his oo~tinuing in~on,1 Jae. 1, e. 15.
-WDr3kyy. Dftnil,tloa, 1 Bur. 467.-~'8case, 300. Rep. 80. There the possession
,wa.s·fr&ua.ulent~ This set was not upon the eve, or i1;l oontemplation of ba.nk.ruptey:
It·was done as a OO1ltraet of indemnity. not.&'·seeurity for 8.former debt; and the person
pontinued in credit t'hree years. , ' '


