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ROME, P.,:

Section 70 of the Civil Procedure Code sets out the
procedure to he foliowed by a plaintiff who desires to obiain
Jjudgment against one or more defendants in a matter in wnich the
claim is for a liquidated demand and the defendant or defendants,
has or have not entered appearance. According to that procedure
the plaintiff may enter final judgment for any sum not oxcooding
+he sum endorsed on the writ, "ftogether with interest at the rate
specified (if any) or (if no rate be specified) at the rate of six
per centum per annum, to the date of the judgment and costs'.

Applying that apparently clear statement of the statute,
the attorneys for the plaintiff/appellant herein, on October 4,

1984 entered a judgment against the defendant/respondent for the
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sum of J$65,428.76 with interest thercon at the rate of 6% per annum
from the 13+h‘day of June, 1984 and until payment of the judgment.

In The writ the sum claimed was the Jamalcan equlvalent of U.S.
$16,357.19 and the conversion rate was U.S.%1.00 to J$54.00. No com-
plaint could be made as to the correctness of the arithmetic in the
conversion process. However, the judgment entered on October 4, 1944
was challenged on the basis fthat it included a sum for interest and
There was no claim for inferest in the writ, neither did the agreement
under which the debt was said to arise make any stipulation for the
payment of interest. On May 2, 1985 the Master was asked to set aside
the final judgment entered on October 4, 1984 and he did so on the
qround that the judgment was bad in law in that it was entered for foo

large a sum in that it includad interest. The Master ordered that the

W

defendant/appel lant be at liberty to file its defence and that the cost
thrown away should be the defendant's in any event.

An appeal was taken against the Master's order on the narrow
ground that the inclusion of the award of intercst was properly made in
the judgment and consequently, costs should follow the event, which would

mean tThat upon The grant of lsave to the defendant to file defence, the

. costs thrown away should be the plaintiffis in any event.

Saection 3 of the Law Reform (Miscelilianeous Provisions) Act, 1955
enables a Court fo order intercst at its discretion in & large number
of cases. tt has been held in England that where it is intended to rcly
on a Statutory provision, similar to section 3 above, @ claim for

interest need not be pleaded in the writ - Riches v. Westminster Bank Ltd.

[1943] 2 All E.R. 725. And it is clear that when section 3 above speaks
of “proceedings tried® that term is wide enough To include the entry of

final judgment in default of appearance or pleadings ~ Gardner Steel Ltd.

v, Sheffield Brothers (Profiles) Ltd. [1978] 3 All E.R. 399; Alex Lawrie

Factors Ltd. v, Modern Injection Moulds Ltd. [1981] 3 All t.R. 658-




Mr. Goffe supported The decision of the Master on the ground that
interest is not necessarily liquidated damages. !f there is an agreement
botween parties for a specific rete of interest from a parficular period
in time, That is a separate and distinct question from a circumnstance
where a court can be askad to exercise its discretion to grant interest
on the whole or part of the sum cl'aimed9 at a rate To be fixed by the
court having regard to all the circumstances of the casc and for a

period to be similarly fixed by the court. In Fuithfull v, Yoodley

[18907] 43 Ch., D. 287 North J. said:

1 am not aware of any case in which
relief not asked by the statement
of claim has been given against a
defendant whc did not appear at the
trial cf the action.”

In my view the contentions of the defendant/respondent are
sustainable on two grounds. Firstly, a defendant would not know
how much to pay to satisfy a claim for a liguidated demand which did
not specifically claim Inferest, if he was liable to pay interest at
an unspecified rate, hidden within the breast of the plaintiff.
Secondly, interest under the Law Reform (Miscellancous Provisions) Act
is  in the nature c¢f unliquidated damages and can only be determined
through the infervention of a judicial cofficer.

| adopt the passage from the 4th Edition of Halsbury's Laws
Vol. 37 at para. 397:

Meaning of 'Liquidated demand'.
A ligquidated demand is a debt or other
specific sum due and payable by the
defendant to the plaintiff, |+ must
be ascertained or capable of being
ascertained as a mere matter of
arithmetic. it does not extend to
unliquidated damages, whether In
contract or tort, and such a claim
does not become liquidated merely
because it is expressed as a definite

or specific figure. On the other
hand iiquidated damages stipulated as
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"a genuine pre-estimate of the damages which

would probably arise in respect of a breach
of contract constitute a liquidated domand.
So does a claim based on a quantum meruit,
such as reasonable remuneration for services
rendered or a claim for bank charges.

(”*\ "A claim does nct cease to be a liquidated

— demand mercly because there is added to it
a claim for interest, since interest is,
juridically speaking, merely an addition
or accretion or ancillary to the principal
sum claimed, If it is claimed as being
payable or recoverable under some contract,
express or implied, or by statute, default
judgment may be entered for the amount of
The interest claimed or for interest to be
assessed. A claim for Intcrest undoer the
Law Reform (Miscellaneous Provislions) Act
1934 need not be pleaded, and in the casc
of a claim for a debt or liquidated demand
the plaintiff may enter final judgment for

(W ) The principal sum claimed and inter-

locutory judgment for interest under the
Act to be assessed.”

Consequently, | would dismiss the appeal and hold fthat in the
instant caéef it was not appropriete to include in The final judgment
entered for the plaintiff/appellant an amount for intercst at the
rate of 6% per annum from June 13, 1984.  The defendant/respondent

will have his costs of the anpeal to be agreed or taxcd.
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CAREY, J.A.:

This appeal raises a question of procedure, viz., whether it
is permissible to enter judgment In default of appearancc, not only
for the liquidated sum endorsed on the writ but for inferest as well
when the latter Item is not spocifically pleaded. In the present
appeal the plaintiff did precisely this. The judgment was cntered in
the following form:

"The Defendant not having appeared to The Writ of
Summons herein and the Affidavit of Service within
The jurisdiction of non-appearance and in proof of
debt having been filed IT IS THIS DAY ADJUDGED that
the Plaintiff recovers against the Defendant the

sum of J$65,428.76 with interest thercon at the

rate of 6% per annum from the 13th day of June, 1984
unt il payment or judgment and costs fo be faxed”.

The Writ was thus endorsed:

"STATEMENT OF CLAIM

The plaintiff's claim is against the Defendant fo recover

the Jamaican equivalent of the sum of U.S.$16,357.19 belng
the balance purchase price for goods sold and delivered to
the defendant by the plaintiff at the defendant's request.

PARTICULARS -
June 10, 1983 - To 24 long tons Sarawak black pepper

shipped per s.s. 'Cardigan Bay' to

Kingston as pcr invoice No. FMM 1/82 U.S.$43,920.00
Less amount received in part payment

12/10/83 U.S. $27,562,81

To balance due U.5.%$16,357.1%
And the plaintiff claims The sum of J.$65,428.76, being

the Jamalcan equivalent of U.5.$16,357.19 @ U.S. $1.00 =
J.$4.00 calculated as at the date hereof".

The appeal comes before us in this way. Affer judgment in
default of appearance had bsen entered by the plaintiff, the defendant
applied fo the Master to sct aside the default judgment and give leave
fo file defence and counter claim. In their Summons, Thc ground for
this application was stated thus:

M vesaoas ..oy That the judgment is bad because
it was entercd for too large a sum, in that it

7%

wrongly included interest, ....c..e toesesoon s
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In the event, the learned Master grantcd the order in terms and
awarded costs to the defendant. The appellant doss not seok to
have the Master's order set aside in its entirety but rather to
have that part of the order regarding costs varied on the foot-
ing that the ground reliecd on as appears in The Summons and order,
Is not supportable,

It was submitted on behalf of the appellant that in order to
enter judgment on a claim for a liquidated sum in default of
appearance by the defendani; there was no need to claim interest
because the power given to the Court pursuant to Scc. 5 of the Law
Reform (Miscellancous Provisions) Act doss not depend on any claim
therefor. He maintaincd tThat Section 70 of the Judicature (Civil
Procedure Code)ﬁa#fﬁfles a plaintiff to enter judgment viith interest
at the rate of 6%. The plaintiff is entitied to interest although
there has been no frial properly so called. Trial in the context of
Section 3 Law Reform (Miscetlaneous Provisions) Act meant no more,
than "determined’,

Mr. Goffe, for his part, maintained that a claim for interest
had to be made to allow judgment in Thaﬁ-regard to be entared.
Section 70 of the Civil Procedure Code/wé?éh allows judgment to be
entered in respect of the llquidated sum and intersst, assumes that

it has been claimed. He rclied on Rodway v. Lucas [1855] 10 Ex. 667.

I can say at once that in my view, The arguments of counsel for

the appellant in which he adverted to Riches v. Westminister Bank, Ltd.

{1943] 2 All E.R. 725; Alex Lawrie Factors Itd. v. Modern Injection

Moulds Ltd. [1981] 3 All C.R, 658 and a Practice Dircction of the

Queens Bench Division reported [1982] 3 Al E.R, 1151, are not wall
founded.

Now a plaintiff is cntitled fo enter final judgment in default
of appearance by a defendant, to a writ claiming a liguidated sum

together with intorost pursuant to the provisions of Section 70 of
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Law

The Civil Procedure Code/which enacts as follows:

"70. Where the Writ of summons is indorsed
with a claim for a |iquidated demand, whether
specially or otherwise, and the defendant
fails, or all the defendants (if morec than
ong) fall *o appear thereto, the plaintiff
may, on an affidavit of service of the writ,
and of such non-appearance as aforesaid, and
to the effect that the debt is due and pay-
able and still subsisting and unsatisfied,
enter final judgment for any sum not exceed-
ing the sum indorsed on the writ, together
with interest at the rate specified (if any),
or (if no rate be specified) at the rate of
six per centum per annum, to the date of the
Judgment and costs.

Such affidavit in proof of debt shall in all
cases be filed before entry of judgment,
even though the defendant admits the debts,
or consents to such judgment',

These provisions are the ipsissima verba of the old R.5.C. Order 13

R3 in England.

All the White Books which include a gloss on this

particular provision, make it plain that the judgment cannot include

interest unless 1t is claimed as being due under statute or under a

contract. In

default of such an averment, the judgment will exclude

any interest until a judge after a trial awards the plaintiff interest.

The authority

cited is Rodway v. Lucas (supra). There the plaintiff

on a specially endorsed writ claimed varying sums in respect of two

(2) promissory notes and an |.0.U. together with interast thereon and

in default of

was regular,

appearance signed judgment. |t was held that the judgment

That case was based on the Common Law Proccdure Act,

1852 Section 27 of which (so far as is material) is in the following

form:

"In case of non-appearance by the defendant,
where the writ of summons is indorsed In the
special form hereinbefore provided, it shall
and may be lawful for the plaintiff, on
fiting an affidavit of personal service of
the writ of summons, or a Judge's order for
leave to proceed under the provisions of this
Act, and a copy of the writ of summons, at
once to sign final judgment In the form con-
tained in the Schedule (A)Y o this Act,
annexed, marked No. 5, (on which judgment no

[



"proceeding in error shall lie,) for any sum
not exceeding the sum indorsed on the wrift,
together with interest at the rate specified,
if any, fo the date of the judgment, and a
sum for costs, veeeoeavees caesseoscavoss

Law
Section 70 of the Civil Procedure Code/(Order 13 R3) seems o be of

the same pedigree as Section 27 Common Law Procedure Act 185Z.

In the course of the arguments at the Bar in Rodway v. Lucas,

Martin B., pointed out that the plaintiff is entitled to sign final
Judgment not for interest really due, but for interest claimed on
the writ. | think Mr. Goffe was right when he pointed out in the
course of his submissions that a defendent was entitled to know
what it was that the plaintiff sought, so that he could govern his
response to the claim thereby. It Is of note that in Alex Lawrie

Factors Ltd. v. Modern Injection Moulds Ltd. (supra) where the

question was whether a plaintiff was entitled to an award of interest
under Section 3(1) of the Law Reform (Miscellaneous Provisions) Act
1934 when they signed final judgment in default of appearance, the
plaintiff's action claiming a liquidated sum for goods sold and
delivered also claimed specifically, interest under that Act.

| must now say something about our Sectlon 3 of the Law Reform
(Miscel laneous Provisions) Act. It is, | think, plain that an award
of interest under that Act does not depend on a claim therefor in the
writ. it is well known that no one claims interest under the Act In
a writ when the plaintiff seeks, for example, damages for negligence

in a motor car accident. The provisions are stated thus:

"3, In any proceedings tried in any Court
of Record for the recovery of any debt or
damages, the Court may, if it thinks fit,
order that there shall be Included in The
sum for which judgment is given interest at
such rate as 1t thinks fit on the whole or
any part of the debt or damage for the whole
or any part of the period between the date
when the cause of action arose and the date

of the judgment®.



Gardner Steel Ltd. v. Sheffield Brothers (Profiles) Ltd. [1978]

3 All E.R. 399 is authority for the proposition that the word
"tried' In the equivalent English provislon means determined and
accordingly, proceedings under R.S.C. Order 14 concluded by sum-
mary judgment under that order are proceedings ftried' in a court
of record, and the court is not precluded from éwardlng interest on

the judgment. In Riches v, Westminister Bank Ltd. [1943] 2 All E.R.

725 it was held that the section, i.e., Section 3 of the Law Reform
(Miscel laneous Provisions) Act does not require a claim for interest
to be pleaded, or that the statement of claim must say that the
plaintiff, If successful, will ask the judge to exercise his discre-
tion. A Practice Direction [[19827] 3 All E.R. 1151, however, requires
that such interest under the Act must be claimed expressly in the
prayer of the statement of claim. So far as we are concerned In this

Jurisdiction, Riches v. Westminister Bank Ltd. (supra) is of persua-

sive authority and consequently, | would incline to the view that In
point of law, a cliaim for an award of interest under the Law Reform
(Miscel ianeous Provisions) Act need not be pleaded. Nevertheless,
where a claim for liquidated damages is being made, and it is inten-
ded to claim interest under that Act, It Is desirable that such a
claim should be included in the prayer.

In so far as the award of interest under Section 70 of the
Judicature (Civil Procedure Code)/ﬁiYConcerned however, It Is
necessary to claim it expressly in the writ. This view Is, there-

fore, supported both on principle and by authority.

Nelther the cases of Gardner Steel Ltd. v. Sheffield Brothers

~(Profiles) Ltd. (supra) nor Alex Lawrlie Factors Ltd. v. Modern

Injection Moulds Ltd. (supra) were concerned with interest allowed

under Order 13 but with the question whether interest under the Law
Reform (Miscel lancous Provisions) Act 1934 is awardable under pro-

cedures for summary judgment seeing that there has been no trial.
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They are, therefore, quite unhelpful in deciding the question raised
in this appeal where the plaintiff In the present proceedings
sought to sign final judgment in respect of a liquidated sum together
with Interest as allowed by the section., The profession should be
advised that where it [s sought to enter final! judgment under the
Order 13 procedure, i.e., Section 70 of the Civil Procedure Code Law,
then the award of Interest may only be entered where it has been
expressly pleaded in the writ.

The result of all this, is, that |, for my part, would dismiss
The appeal and affirm the order of the learned Master. The respondent

Is of course to have his costs in this Court.

ROSS, J.A.:

| agree.
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