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IN THE SUPREME COURT OF JUDICATURE
IN COMMON LAW

SUIT NO. C.L. 1985/1L029

BETWEEN ASTCN LOWE PLAINTIFF

AND TERRY GILLETTE BAKERY LTD. 1ST DEFENDANT
AND PATRICK GRAHAM 2ND DEFENDANT

: 7“‘\:

Mr., R.S. Pershadsingh Q.C. amd Mr. Alvin Mundell
for Plaintiff

Mr. A. Rattray and Miss Carol Sewell instructed
by Rattray, Patterson, Rattray for the Defendants

Heard: November 15, 16, 17, 18, 1993: May 27, 1994

HARRISON J. (Ag.)

The plaintiff ia this casez, claims domages for persomal injuries, conse-
quential expenditure and loss sustained by negligemcz of the second defendant, the

szrvant or agent of the first defendant.

Thz Facts:

On the 13th December, 1982, the plaintiff was ridiug his motor cycle om the
cft side of the road goinmg towsrds the district of Clommel inm the parish of
St. Mary when he saw a van travellimg in the opposite direction, wobblinmg and
coming two sides of the road. He bolted immediately into 2 gatewsy on the left

and stopped but the van lcfz the road and hit hiwm off his motor cycle.

He knew nothing further wvaril he found himself in hespital, He sustained

= number of injurles and was discharged a week latzz,

He has strongly denled o suggestion that he was Zravelling on the incorreci
side of the road. Rather, ho has stated that he was riding on the straight, about

2 yard from the edge of thc roadway om his correct side of the road.

Dennis Jones, Sgt. of Police, gave evidence on bchalf of the plaintiff. He
recalled going to Clommel om the 13¢h December, 1982, and on arrival at the sceme

of an accident he saw a motor cycle on the left sidz of the road facing Highgate.



Hz also saw a Toyota motor truck on the right side facing Anmotto Bay with its
front section resting on The motor cycle which was in a gateway off the driving
surface of the road. He made other observations, detalls of which will be

referred to at a later stage of this judgment.

Sgt. Jomes further tastifisd that whilst he was on The scenme he saw the
szcond defendant. He asked bhim why the truck was in chat position and he stated

that the stecring got out of comtrol and the brakess had failed him.

Lauriston Lowe, a son of the plaintiff, was also celled as a witmess. He
racalled sometime during The morning of the 13th Deacomber, 1982. seelang his
father's motor-cycle in o gatewszy about some 2 ft. off thc r#ad. He also saw
Mr, Terry Gillette'’s bread vam in the gateway with the front whéelé of the van
rwsting on the motor-cyclc. The second-named defendant and anéthef min were
irying to pull the motor-cycle from undermeath the whosls but he told them mot

to interfere with it until the police arrived.

Patrick Grzham, thc sacond defendant, testified that on the date of the
accident he was driving a braad delivery truck ownod by Terry Gillette Bakery.
His brother and ome Paul Campbcll were in this van ané they were on their way o

Apmotto Bay. The morning was bright and sumny and the road surface was dry.

¥hilst travelling at sbout 30 m.p.h. in Clommcilt district and as he was
procceding down a slight grade, he saw a motor cyclist approaching him om his
left side of the road. Ho blew his horm, applied brakes, swerved to the right
and stopped ig order to avoid a collision. As he went to the right and stopped,
the motor cyclist swervaed beck to his left and collided into the fromt grill of
the van, The rider then f£311 on the bomnett of tho van, hit his head om the
windscreen and rolled off into the road. He has maintzained that only the from:
part of his vehicle went ovsr to the right side of the road. -

As a result of his vihicle blocking traffic goinmg towards Ammotto Bay he
removed it and parkad it om the right hand side of the road before the police
arrived on the scene.

Craham has denied admitting to anyome that his brakes had failed him and that
the vehicle’s steering was dcfective. He also denicd thst he was driving from
side to side across the road and that he collided with the plaintiff in a gate-

way off the road.



The Law:

Fox, J.A. stated Iiater alis, in Jomes v. Selveright 12 J.L.R. 617, at page

621:

"For all practical as well as legal purposss, section
44(1)(a) of the Road Traffic Act divides the road-
way into twe halves, and identifies the particular
half in which a moter vehicle shall have the right
of way, dopending whether it is moeling, or is.
being overtaken by, or is overtakinmg other traffic.
As a resull, in the event of an accident botween
two vehicics on the roadway, the poimt of collision
becomes at important fact in determining fault.
Proof ¢hat this point is located within a parti-
cular half of the road is capable of givimng rise
to an inforamee that the driver who should have
kept his vohicle within the other half is to be
blamad for th:s accident. The further away from
the centre 1inz this peint is, ths strongor may be
the infercances of negligemce. Thc legal consgquence
of the imfcrzmce is to put an evidecotial burden up-
on the driver of the vehicle which has uncrodched to
show that ths accident was not caused through his
fault, 1In any action for damages rosulling from the
collision, the oxtent of his liability would be
largely dapamdent upon the degres of his sucdess in
discharging tThis burdem .... He may bz sble to
¢stablish that notwithstanding his cncroachmeint,
the accident was caused sitheor wholly, or partly
through thz fault of the other driver. Ue may also
be able te prove that the accideat was unavéddable.
But if ko should fall to discharge ¥he ovidential
burden which is initially upom him, and there was
proof only of the fact that the pofut of collision
was on a particular half of the road, a3 court would
be entizled to conclude the issue of lisbility on the
basis of tha inference described above,”

It is also prima facic evidence of negligence if o motor vehicle lecaves tho

Toad, mounts a pavement and strikes bystanders - so2 Ellor v. Selfridge (1930)

465 T,L.R. 236,

The case of Brandon v. Osborme, Gorrelt & Co. [1924] 1 K.B. 548 is authorizy

for the proposition that whore a person or third party is placed in danger by th=
wrongful act of the defzmdapt that person is not negligeont 1f he exercises such
cars as may reasonably bt axpucted of him in the difficuit position im which he
is so placed. He is pot %o blame if he does not 4o quite the right thing im tha2

circumstances.

The Issues:

The peoint at which boih vehicles coliided must fixst be determimed. Was it
in the road as the dzfomce comniends or was it in o gateway off the road as the
plaintiff maintains. Those conflicting contentioms czo only be resolved by

cxamining the evidence ond assessing the witnesses® credibility.
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The plainciff’s ovidime: is that before he was hit from his meror-cyeclz he
had lsft the road. He w=al into a gateway, aad s4¥ LT van some thres chaims

ahzad "wobbling” two sides of the road as it approachid him.

The sacond defendani on the other hand has ass:rizd that he saw the piaiﬁ-
tiff approaching him or ic rdght. He bleow his korw, zpplisd brakes, sweivaé
o the other side and stopped but the plaintiff mavorsh:ilsoss collided into his
grill,

Sgt. Jounes' evidemecs raveals that om arrival st th: scene of ths dceidant
ac saw the motor—cycl:s Zo a gateway off the road and that the front szcﬁicn of
the van was resting on th~ wmotor-cycle. He furth.r obscrved the following:

1) Drag mark 1% chains long starcing from zh. loft side of the
road and going Towards the rignt sid: as ons proceaded
towards Anmoito Bay.

2) Drag mavk coding one foot from thr yigh. whzal of the
truck.

3) Right from: wnd rzar wheels of ths trueck off the road
surfacs snd rosting on a slight bauk.

4) A straight road in the vicindty of <hz vecident,

5) Damagszd heodlsmp, park lights, inmdzicaoiors and front fork
of the moter-cycla.

6) Damaged rruck's grill.

7) Broken glass o the left side of th: rosd facing Highgate
where th: rruck was resting on th: moior-cyclse.

8) Duco dreppings from both vehicles s hs “grouad”.

I have formed th- distinct impression frem tiic :vidence of the defendant

zhat he was statiomary whom the collision occurred. Afrir he saw the plainfiff

approaching him on his sid: of the road he swerved o the right and stoppad. Ta:o

plaintiff then swervid back ©o his lefr and collid-d inic the grill of his truck.

From this account, tic plziuiiff would be movinmg awsy from the truck. How could

ke then collide imto his grill thereby causing damagss to the grill and bommaZf?

I am of the fiym view inar 1f the plaintiff is moving zwsy it is most unlikesly
for him to have collid=d in the truck's grill, ©On ch: comtrary, ths resultasat

dzmages to the motor-cycls, that is, the froat fork, b adlamp, park lights ond

?



indicators and damags To the grill of the truck are morc consistent with the

plaintiff’s dccount of The truck driving into the motor-cycle.

I reggrd Sgt. Jomcz as a disinterested witnoss, and one who in the course
cf his duties went to the sccme of an accident to carry out investigations. He
gave his evidence dispassiomately. I am convinced that his honesty is beyond
reproach and his credibiiizy is untarnished. His obszrvations at the sceme
have made it abundantly clear as tc the point of impact amd corroborates the

plaintiff’'s account on this issue.

I accept the plaintiff’s version that he saw tho sc2cond defendant’s vehicle
"wobbling™ two sides of the rodd as it approached him and in an effort to escapc
injury he bolted intc a gateway on his left sidec of the road. I also find that
in spite of this evasive action the second defendant nevertheless collided with
bim. I accept the plaintiff and his witdesses as witnesses of truth and I zotally

reject the second deferdmat’s account of this accidant.

I £find that on a balancsz of probalities the swcond defendant was degligent

in his driving and is fully to be blamed for this accident.

DAMAGES
Special

The plaintiff gave cvidence of special damages im relation to medical
=xpenses, drugs, cost of Transportation, loss and damage of persomnal cffcets,

extxa help and loss ¢f <armings.

Mr. Rattray cited and reclied on the cases of Murphy v. Mills [1976] 14 J.L.R.

119; Barrds v. Walker 5.C.C.A. 48/90 (un-reported) dclivered 10th December, 1990,

which insist on the necessity for strict proof of special damages. He submitted
that the failure of the plaintiff to provide documomiary svidence to substantiats

payments was fatal.

I am of the view howover that the plaintiff bhas given credible evidence in
" rolation to certain items under this head and I fimd the following proved:

a) Medical oxpenses - % 2,730.00

b) Cost of transportation ~ 1,170.00

¢) Drugs and linoments 2,000.00



d) Eye glasscs broken $ 300.00
e) Pants ond shirt destroyed 96.00
£ Repalrs o damaged denture 50.00

g)  Extra Housshold help (pleaded) as $60.00 per
week. Oral evidence givenr by plaintiff as
paying $120.00 per week. No amendmcnt
sought). Amcunt allowed - 78 wezks @ $60.00
per wzck $ 4,680.00
In so far as loss of carnings 1s concerned, I am im total agrcement with

the submission of Mr. Rattray. "McGregor on Damagcs” 1l4th Edition at para.

1161 states:

“The plaintiff can recover, subjcct to the rules of
remotzncss and mitigation, full compemsation for
pecuniary loss he has suffered. This is today a

clear principle of law.”

The principle thereforz, is that the injurad psrty should be placed im tho

samec position as nearly as possible as 1f he had mover bzen injured.

The plaintiff iz tho instant case has failed im my view to put before this
Court sufficient evidemces &o cntitle him to this awsgzd. Im his evidence in
chief and under cross-cxaminatiorn he has stated that he did "a little electrical
work among other things™ pricr to the accident. Hc has pleaded loss of ecarmings
of $270.00 per week but hc has not shown by evidimes what occupation this wackly
carning related to or how this figure was arrived at. There is no evidence that
at the time of the accidecat he was employed as an =lactrician so as a result of

the accident he lost e=arnings whether current or ponding.

The extra help for attending to the plaintiff’s animals has not been proved,
The evidence has revzaled that this help was requircd duc to the absence of the
plaintiff's sons from homz. This help did mot axdis: as a result of the accidaamf.

The sons were no lopnger at home to assist him hemec the need arose for extra halp.

The plaintiff is therafors awarded the amount of $11,020.00 as Speclal damages

with interest at 3% as of the 13th December, 1982,

General
Mr. Pershadsingh fovited the Court to award damages under the following heads:
i) Brain injury.

i1) Pain and suffering and lcss of ememities.



if4) Loss of future earnings.

He cited and suggested s=vezral cases by which this Court should be guided im

awarding damages.

Mr. Rattray on his part argued that no satisfactory evidence has been
adduced to justify anm award for loss of amenities 2ad loss of future earnings.
As to brain injury, hs has submitted that Dr. Deorbar’s evidence should be
disregarded and be triaczd as wholly unreliable., He has forcefully argued
that the Court should sccept Dr. Cheeks finding that thazre was no evidence of

brain injury.

In Mr. Rattray‘s view, the Court should only comsider the head of pain and
suffering when awarding damages., He cited several cascs and suggeééed that a

sum not exceeding $7C,000.00 should be awarded undor this head.

BEragin Damage

I will deal firstly with the evidence relating t¢ head injury. What is ths
nature and extent of this hoad injury? Has the plaintiff provem that he has
suffered brain damagz? Simce any brain injury is & scrious injury the resolu-

zion of this issue will effeect the eventual quantum of Jdamages to be awarded.

I have had the beacfic of referring to the agresd medical report of Dr.
Cheogks, Comsultant Neurosurgaom, as well as assessing the evidence given by

Dr. Doorbar, Clinical Psychologist,

Having observed the demoanour of the plaintiff in the witness box, it is
my considered opinion an& I so find that he has impressed me as an intelligent
wirness. He showed by kis answers to questions asksd of him that he comprehzpdzd
them. He showed the ability to recall salient facls advantageous to his cassz,
Dr. Dmoxbaor, like Dr. Cheeks, did not previocusly sxamine the plaintiff. Data
was collected by both from The plalintiff himself.
Dr. boorbar had administcred psychological tosts which revealed that the
glaintiﬁf was suffzring fxom 237 intellectual impairmong and 227 deficit memory
fuoction. She testificd that both findings wers indicative of organic brain

damage.



Dr. Cheeks carrisd cut a Computerised Axiszl Tomography (CAT) brain scan
in order to seck confirmation of his clinical imprassiom that there was no
cvidence of any brain damags. This CAT Scan was done and it confirmed that mo

evidence of brain damage was prasent.

In answer to a quaestionr put to Dr.Doowbme under cross—examination she
stated " .... if subsnquomt to my testing it was found out that he was working
as an clectrician I would call him back. It can’t bi. It is highly unlikely.

I would call him back o re-test him. Brain damago is s permanent damage so it
could not be that his comdiiion has improved.” Of course, evidence has revealcd
to the contrary that tho plaintiff has been workiog as oo electriclan subsequeat

to the datec of the accidomt,

In light of the ovidence 1 am therefore comstrained to accept the objective
finding of Dr. Randolphk Chazks as to the absence of brain damage. I find there-

fore, that the plaintiff suffcred mo brain damagc.

Pain gnd Suffering

The plaintiff was admittced to the Port Maris Hospital and was discharged

one week later.

Exhibits 2 and 24, madical reports of Dr. Morais V. Guy, Physicilar and
Surgeon of Highgate, St. Mary, show where he sow and cxamined the plaintiff on
Scptember 19, 1984. Climical examimation revzalad:

1. Multiple hzaled scars to the fromtal roglion of the scalp
extending across both eyebrows.

2, Loss of samsation to the right 5th finger with no power
in ths fimg;z.'

3. The right 3r< cad 4th fingers had diminished scensation as
well as loss of power in the fingors.

4. Lavity of the right knee joint with woskness in the joint

and inability to bear weight on that limb.

Dr. Guy further oxamirncd the plaintiff on tho 26th September 1989 and has
stated that his conditior had remainmed unchamnged. Further, it was his vicw

that there was nerve injury ia the right hand.



Dr. Roy Thomas® medical reports, Exhibits 1, 1A amé 1B, have revealed inter
alia that the injuries sustalned by the plaintiff wzre not seriocus amnd should
have caused no lasting disgbility. He finally saw and sxamined the plaintiff
on the lst February, 1993. H: assessed loss of fumction in the right hand to

be 7.57 and for the righrt kawe 107.

Dr. G.G. Dundas, Comsultant Orthopaedic Surgton saw and examined thc plaim-
tiff on the 6th September, 1991. Medical report, Exhibit 4 has revealed inmter
alia that:

“"From an Orthopasdic point of view he had wasting of the right
forearm to the cxtent of 1 centimetrs and 15 degree flexion
deformity at zhz distal interphalangcal joivt of the right
ring and 1littlc fingers. The ramge of flczion was un—impdired.
There was mild right thenar wasting and pallor im the hand.

Ho truc clawimg was noted and his roflexes were bilaterally
depressed. A bony spur was noted in The midshaft of the
right humerus antorolaterally.
Examination of tho right lower limb zevaslad that he had 1
centimetre of quadriceps deficit. Therc was demomstrable
neurological doficit. Exomination of =ho kmee showed that
his collaterals wcre stable, but he nad a positive Lachman’s
Test indicative of compromise of his antezior cruclate
ligament. Ho was able to walk without a waolking aild and the
range of movement was very close to mormsl. There was no
indication of impoirment of his nock movoments. X-rays failled
to reveal any bomy abnormality of his kowcs.
Based on the demonstrable physical fimdings the disability
related to nis right upper extremity would amount to about
5% of that extromity, and to his right lower cxtremity about
107 of the extromity.”

In summary, the medical reports indicate that the plaintiff has a 107

disability of the right lowsr extremity. In relation to the upper extremity

the dissbility ranges from 57 by Dr. Dumdas, 73% by Dr. Thomas and 307 by
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Dr, Cheeks. There is mo 2zvidence as to Dr. Thomses’ qualifications. Dr. Checks
is a Neurosurgeon wher<as Dr. Dundas is an Orthopazdic Surgeon. I am imclinsd
tc accept Dr. Dundas’® diagnostic impressioms. I thercfore accept and find
that the plaintiff sustaimed a 107 disabilisy of the right lower extremity

and a 5% disability of ih: right upper extremity.

Loss of Amemities

The plaintiff has failzd in my view to prove this loss.

Future Loss of Earniag

If is subsequent o the injury but cvidemcs musi show what was the plain-
tiff's loss at the time of the Irjury which would acru: in the future. See
dicta of Scrutton L.J. in the Arpad 1934 P. 189. The loss must be "real
asscssable loss sufficicumtly proved by evidence™. S22 Lord Depning's dictum

in Farley v. John Thompseorn Limited [1573] 2 Lioyd’s Repert 40.

I £ind that ther=s is mo credible evidence on wilch an award can be made

under this head.

Conclusion

There is no doubt that the inmjurles sustaivaed by the plaintiff must have
rzsulted in pain and suffcring. I am guided howsvaer by the statement of

Campbell J.A. in the casc of Beverley Dryden v. Winston Laynme S.C.C.A. 44/87

(up~reported) that:
®... personal imjury awards should be roasonable and assassed
with moderation and that so far as possible comparable injuries
should be compomsated by comparable awards.”
I must also bear in mind the rapid growth of ivflation and the steady

depreciation of the valuz of the Jamailcan dollar over The years when it comes

to assess damages.

In the circumstances and considering the casts cited I make the followlng

awazrd:

For pailn and suffering ¢ 90,000.00



Theére shall be judgment for the plaintiff amd bhe is hereby awarded $50,000.00
as General damages to boar interest at 37 as of the date of service of the Writ

of Summons #4nd Special dameges in the sum of $11,020.00 with interest thereon
as of 13/12/82.

The plaintiff shall have his costs taxed 1if moT agreed.
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