
IN TBE SUPREME COURT OF JUDICATURE 

IN COMMON LAW 

SUIT NO. CL. L. 158 OF 1988 

BETWEEN 

A N D 

CATHERINE LYN 

PROPERTY YJrnAG~NT DEVELOPMENT 
& SERVICES LIMITED 

PLAINTIFF 

DEFEND~Jn 

Mrs. Jan~c Morgan and l1iss P. Blake inscructaa by Milholland~ Ashenhai~ 
and Stona for Plaintiff. 

Mz. A. Irving instructed by VacciaLna and Whittingham for Defendant. 

Heard~ 26th, 27th and 28th July~ 1994 

WESLEY JAMES,. J. 

On the 25th July, 1994 the parties COI1Santad to judgment being en'iCG:>:•:ild 

in the terms following:-

(1) Sp~cific performance of Agra~mant dated 1st September, 1985 for 
sale by the defendant tc plaintiff of premises~ Apartment L Straea 
Lot No. 11, 17 Hopedale Avenue, Kingston 6ll rr.!gistered at Vol. 1212 
Folio 32 of the Ragiste:,red Book of Titl~s. 

(2) DamDges for brl!!ach of contract to be! assessed by a judge alow:~o 
,< 

(3) Costs to be agraaci or taxed. ' 

It is the assessment of those damages with which we a,ra hera concerned. 

The plaintiff~ Catherina Lyn testified that she is a qualified Actuary and is 

a Fallow Q£ the Institute of Accuarias since July 1993. She worked with an 

International Firm of Actuaries, for soma eight~n (18) yaars. 

On 1st September, 1985 the plDintiff entered into an agreement with the 

defendant to purchase the apartoant das~ribad in paragraph (1) of the Consent 

judgment catad 25th July, 1994. The date for completion was criginally set 

for the 28tb March, 1986 but was subsequently extended to March 1989. 

Howawar, plaintiffsinstructions to her Attorney i~ respect of co~lction 

ware given in April, 1989. Wnat is common ground is that up to the time of 

ussesSl!!aJ.lit of damages, the plaintiff bas not got the b~nefit of the conveyance 

of Apartment 11L11 Str<u:u Lot No. 11 tc bar. 

Since specific parfcrm.cmca has bean agraau, the measure cf daiilC.lgcs to 

which the plaintiff muy/~'Atitled would be those which Ill<ly flow from th::! deluy 

in ~tiJ.plarion. What then are:- the :Ltal!lS which ·mu§t= 1:>e considered to arrive 

_at ,<J.I?- _award of damages? 

,~' 
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By their agreement the apartment could have bean rented at Five Hundred 

Dollars ($500.00) per month at the time whP-n completion should have taken place. 

The question of what rental could be obtained for tha apartment after 
' . . 

in 
1989~ was vigorously disputed by the defendant~ Plaintiff admittedf/cross-axamination 

that she could not say whtit was the bast market ~~lda rental obtainable for the 

apartment between th~ ya~ts 1990 to 1993 and in tespa~t of 1994$ the figure of 

Two Thousand Five Htihclred Dollars ($2~500.00) pius ~intananca of Eight Hundred 

and Ninety Dollars ($890.00) par month given by her was on the basis of inquiri~s. 

That being so~ this piece of evidence would breach the hearsay rule and had it net 

bean for the deftmd<mt v s concession in computing rental for 1994 • 

that sum may have been lost to plaintiff. 

It is on the basis of using the rental at. completion· date (i.e. $500 

per month) and that at July~ 1994 of Three Thousand Three Hundred and Ninety 

Dollars (i.e. $2,500 + $890)~ plaintiff arrived at the average monthly rental 

for the period. From that figure she deducted the averagP- monthly maintenance 

which she calculated at Four Hundred and Twenty One Dollars ($421.00) par month 

and she made an allowance of 10% which she estimates would cover periodSwhan the 

apartment may be without tenants. 

From a rental of Five Hundred Dollars ($500.00) par month in April 1989 

and rising to Three Thousand Three Hundred and NinBty Dollars ($3.390.00) par 

montn in July 1994 and using the method outlined above~ the plaintiff arrived at 

an estimated loss from rental income over the period from April 1989 to July 1994 

of approximately One Hundred and Twenty-two Thousand Dollars ($122.000.00) gross. 

While the plaintiff may have used the occasion to display her skills as 

an Actuary, I am not attracted to bar evidence as it relates to rental obtainable 

for tha apartment, the subject matter of this action and her method of arriving 

of what the rental should have be~n. 

Counsel for the plaintiff submitted that in the abscance of data as to the 

actual rental of the apartment~ the best evidence available as tc · rental inccme 

has been runplcyed by the plaintiff by taking the rental agreed at the time cf 

agrat:m~ant Five Hundred Dcllars ($500.00) per m:::,nth and that presently being 

ccllccted Three Thousand Three Hundred and Ninety Dollars ($3~390.00) per mcnth_, 

as two points of reference to arrive at an average gross monthly rental. 
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I am not aware of any such formula employed as the plaintiff did in 

proof of rental in respect of Apartment "L". It appears from her testimony,. 

that direct evidence of rental of or obtainable fd~ the apartment was available, 

buc slU! ~ho~e not to call it. It follows chac the mathematical accuracy of the 

result of her crilculations is left in doubt and therefore unr~liable. 

Notwithstanding plaintiff 2 s evidence en her estimat~d monthly rental, sh~ 

agreed with Counsel for defendant that if becwaan 1990 and 1993~ rental had 

moved from Five Hundred Dollars ($500.00) per month to One Thousand Dollars 

($1»000.00) pcir month; the average rental would be much lower than her 

calcuiations shew and she further agreed that actual figures will always differ 

from the estimated ones• 

The defendant's evidence cu the issue of what rental was charged or 

obtainable during the telavant petiod would appear to be more helpful than that 

of the plaintiff. There is some evidence that fees ware paid to have premises 

at 17 Hopedale Avenue, assessed by the Rent Assessment Board. See Exhibit "F" 

(reetd.pt from Rent Assessment Board - ~ted 2nd February 1990}. However, there 
. .. -· 

is no evidence of assessment in respect of Apartment 11L11
• In cmy evant, the 

payment of the faa for having the premises assessed is evidence only of an 

intention to have them assessed. 

Wlult is undisputed is that tha. rent of Five Hundred Dollars ($500.00) par 

month was obtainable at the date when completion was possible~ that is, on or 

about April 1989. 

Since there is some evidence of payment of fees t0 have the premises 

assessed by the Rent Assessment Board and there is no evidence otherwise. it 

would appear that those premises are subject to the provisions of the Rent 

Restriction Act. 

Thera is evidence from the defendant that the Rent Assessment Board had 

done an assessment of Apartment 11 Cn~ which is similar to Apartmant "L". 

A copy of the notice of the defendant's intention to increase the rental 

of that Apartment 11C1
i from Five Hund1.ed Dollars ($500.00) per month to One 

Thousand Dollars ($1~000.00) par month~ was by consent admitted in evidence as 

Exhibit D. 



.:.:.:.::.::==: -~- -•c"••·---·,; -•p~~-~~-:o-••••·~~---~-·>.~.,~·---::--:...:-.. :::=.::::;::.::..;:; ... 
F.---·~ 

-4-

As a matt~r of Law, I would hold that th~ only incr~as~ which is p~rmissible 

for th~ years 1992 to 1993 is at th~ rat~ of 72% p~r annum, which the Rent 

R~striction Act allows. 
I l.L· .·. :.~·:; .! :' 

Th~ plaintiff also gav~ ~vid~nc~ that in arriving at ~stimated loss, sh~ __ vmuld 
. . ' . . '1 ...... : . :.' ;, ~ 

have suffered sliG. calculated and deducted from income, payments she w,ould haV'c. 'had 

to m~et in r~sp~ct of mor!}i;·c:igc'i upkri~p:.·-;?nd .P:~ril and ·mortgage insurc:mce. . Those 

payments amounted to Fifty Four thb"usand;Dq.J..:lars ($. . .54~000.00), ov~r th~ r~levant 

p~riod. 
. :) ... t\. :;),:·,··: ..... r· .. :'d~ ,;, .. :. ; :- ,\ 

, , , •, j : ' ~·\ I •1 • -•, • .• •, .... • ,, ;. , ,• '• \J~ .,. , '• ' l i ~ { : 

'· ' In' support' o'f' tn~ s'ub-ril.issions t·hat dmriages arc recoverable for d~lay in 

compl~tion of a contract for sale of land, the following authorities were cited 

by Counsel for the plaintiff. Phillips v Lamdin 1949 2 K. B. 33, Lehrer v Gordon 
\ 

[1964] 7 WIR p. 247 v;wh~r~ it was held that the v~ndors delay in completion of n 

contract ••••••••••••••• entitled th~ plaintiff to cover damag~s calculated from 

th~ dat~ wh~n h~r own d~fault ceas~d. But ~ven b~fore the abov~ m~n-tioned cns~s, it 

was d~cided in Jones v Gardin~r 1902 1 Ch. 191 that where d~lay has be~n occnsioned 
......... :~:--: ·x:/:·:;1:·.-.·-.:.--- ~ .. ":': ,·:. :i-; ~·· 1· .. :·· •1 

by d~fault of th~ v~ndor not in consciqucnt& 6£ wriri·f'''of or d~f~ct in title or in 

cons~quence of conveyancing difficulti~s, but by reason of the vendor not having us~d 

r~asonabl~ dilig~nce to perform his contract that damages could be recover~d. 

In the instant case on the evid~nce, this is clearly on~ in which the delay 

was caused from the fact that the d~fcndant did not usc r~asonablc diligence to 

p~rfrom his side of the contract. 

Turning now to the m~asur~ of damages to be awarded the case of Royal Bristol 

P~rmancnu Building Society v Bcmash [1887] Ch. Div. Vol. XXXV 390 decided that 

the purchaser was entitled to damages in the nature of compensation for loss of n 

tenant, and that th~ damages would be th~ amount of rent lost. 

~::· 
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Having r~gard to the ~vid~nce~ I would allow the plaintiff rental at 

th~ following r"t~s§-

1989 April to D~cembar 9 months @ $ 500 p~r month $ 4~500.00 
1990 12 months @ $ 500 per month 6,000.00 
1991 12 monchs @ $1,000 per month $ 12,000.00 
1992 $ 12,900.00 
1993 $ 13:.868.00 
1994 $ 23 .. J30.00 

$ 72, '998.00 

From this figure of $72~.-998 I would daduct $54~000.00 th~ monthly paymants : . ' . 

in raspt:!ct of principal and interest~ mortgaga, upkaep and peril \lnd mortgag~ 

ihsurance, .leaving c:. balance of Eighteen Thousand -Nine _Hundred and Nirrety.;._aight 

Dollars ($18, 99-8.00) 

The plaint:iff gave some evide~ce that she would hav~ accumulated the net 

income from rental in an Interest Bearing Account; such as a Saving Deposit 

Account. Sh~ navetth~iess gave no evidence nor did she call any to say what 

rate of interest was obtainable at any given time. 

The Counsel for the plaintiff submitted that the incomG from rantal of tha 

premises cvuld hava earnad in~erest over the period of at l~ast an avarage 

bank savings rata of 18% per annum less tax of 33 1/3% thus making it intarast 

at the net rate of 12% per annum. 

I make two (2) observaticr•s r.egurding these submissions. 

(a) there is no claim for interest in the Stat~cnt of Claim. 

(b) evan if there was~ there is no evidence before me to indicute what 
ratr: of interest was obtainable during the. l:i:?:lcvant period at any 
financial institutiono 

Counsel for plaintiff also submitted that the SUI:J. of One Thcusand Five Hundred 

and Fifty Dollars ($1,550.00) ~pendad by the plaintiff as the fee for the 

mortgag~ commitment lettr:r b~ award~d to her. I cannot see the basis on which 

~his could be dona. The plaintiff hud tv seek mortgag~ financing to purchas~ the 

premises. In her evidencr:~ shr: ta.stifir:d that the facility for the mortgage 

is still avuilable. The submissions daara.fcra failso 

Having regard to tha cvicl.suca. 3 I would award th~:;: plnintiff the sum of 

$18 ~ 998. 00 -baing the differf.':nc~ bctwa.en $72 3 .9 __ 98 for r;~ilntal ovt:'!!r the relevant pariod 

less $54~ 000, the .amount ':.:hich th~ plaim:iff said she would hava paid in respect 

of certain inescapable commitments. 



r1----------------------------------------------------------------------------------------------------------------------------~ 

-6-

I m.aka no award in r!!spac-.:: of interest on what t:ha plv.intiff referred 

to as Saving Deposit Accounts.. I rcofar to paragraph 13 of Exhibit ' 2C10 the 

mortgage commitment latter~ and it will ba appreciated that tha monthly 

payments totalled Six Hundred and Ninaty-Fiva Dollars and Seventy-nina cants 

(695.79)~ a sum which is mora than the rental of Five Hundred Dollars ($500.00) 

par month. 

I would award. the plaintiff interest at tha rat:·~ cf 6% par annum on 

tha sum of Eighteen Thousand ~ina Hundred and Nin.aty~eight Dollars ($18,998.00) 

with affect from 28th July 1994o 

The plaintiff will also have costs Lv be agraad cr tru~ad. 

\a\ 
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