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IN THE SUPREME COURT OF JULICATURE CF JAmAICA

IN CUMMON LAW
$UIT NO. C.L. 081 CF 1978

BETWELN

AND

EDWARD LYNCH

AND
DENNIS LYNCH PLAINTIIFS
DIANNE ERNEVCR

AND

ELI JACKSON DEFuiND.NTS

W. B. Frankson .C. for the Plaintiffs
Dr L. Barnett and G. kobinson for the defendants

January 19, 20, 21 1981 and gAAAtL/ ( L WY&?:L

WRIGHT J

Presenting the

JUDGHENT

issue sought to be resolved by this action may

be more conveniently achieved by setting out the rival claims. The

Statement of Claim runs thus:-

1.

The Plaintiffs are the owners of an estate
in fee simple in a parcel of land part of
Mount Pleasant Estate in the Farish of
Westmoreland.

The said parcel of land includes a smaller
parcel of land 12.7 perches in area which is
bounded on the North-east by land previously
owned by the Second Defendant Eli Jackson,

but subsequently sold to the First Defendant
Dianne knnevor, on the South-west by lands
owned and occupied by the Plaintiffs, on the
South-east by a reserved road end on the North-
west by the Caribbean ses.

The Second Defendant on about the 2nd day of
April 1975 entered into an agreement to sell
approximately one/half acre of land to the
First Defendant,

The aforesaid one/half acre of land encroached
upon and included the plaintiff's parcel of
land described at paragraph 2 thereof,

Subsequent to the sale of the said land the
Vefendants fraudulently procured the
registration of the Flaintiffs' said smaller
parcel of land as part of the said one/half
acre of land at Volume 1137 Folio 216 of the
Register Book of Titles in the name of the
First Defendant for an estate in fee simple
absolute in possession, and have fraudulently
deprived the Flaintiffs of their estate in fee
simple absolute
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2.

in possession in the said smaller parcel
of land,

i+ RTICUL RS

The said Defendants falsely and frauvdulently
represented to the Registrar of Titles that
the said Second Pefendant was the cwner of
an cstate in fco simple in possessicn of

all the land when they iknoew or ought to

have known that the said parcel of land, the

subject matter of this suit was the flaintiff's

and was in their possession,

The Sccond Pefendant falsely and frauduvlently
declared to the Registrar of Titles that he
was not aware that any other perscen had any
estate or interest (in the said land) at

law or in cquity, in possession, remainder,
revorsiecn, contingency or expectancy when

the Defendants knew or cught to have known
that the Flaintiffs were the owners cof the
said small parcel of land and was (sic) in
possessicn thercof.

The said “efondants frauvdulently procured
and/or induced George Moore and Grorge
Ellis to declare to the Registrar of Titles
that all of the said land was ownod by
Francis 3Barrett and 4Adella Jones who lived
in undisturbed peaceful and quiet possession
and occupation of the said land and scld
sane to the Cecond vefendant £1i Jackson in
the year 1948, when they knew cor cught to
have known that the Flaintiffs were always
in open undisturbed and guiet rossession of
that small parcel of land for upwards of 35
years.

By rcason of the pr:mises the Flaintiffs
have been deprived of their cstate in the
said parcel of land and have suffered loss
and damages.,

AND THE FLAINTIFF'S CLAIM: -

(a)

(b)
(c)

(d)
(c)

The defendants admit

4 Declaration that the FPlaintiffs are the
beneficial cowners of an estate in fee
simple in possession of the said parcel of
land.

An order for possession of the said parcel
of land.

fin order that the Certificate of Title in
respect of the said parcel of land
ragistered at Volume 1137 Folio 216 be
rectified.

Damages.

Costs,

the sale, survey and rzgistration of the

parcel of land but deny any cencroachment or fraudulent procuring

of the registration waintaining that the second defendant had

by nurchase aguired the said parcel of land in 1948 and had been

in continuous and undisturbed possession thereof until the time
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of its sale in April, 1975 to the first defendant. Further the first

defendant counter~claims for -

1, Damages for trespass to the said parcel of
land,

2. An injunction to restrain the plaintiffs
whether by their servants or agents or
otherwise howsocever from entering or carrying
out any works on the same parcel of land,.

In their Reply and Defence to Counter-claim the plaintiffs join issue
with the defendants on their defence and deny the defendants' claim
to any relief,

The first plaintiff is the father of the second plaintiff,
It is the plaintiffs' case that the 1lst plaintiff purchased from his
mother, Christiana Hylton, a parcel of land - a little over 8 acres at
Ironshore, including the parcel in dispute, and has been in occupation
of such land for roughly 30 years. The plaintiffs and the second
defendant shared a common boundary on the north-east. Neither at the
time of purchase nor subsequently did the first plaintiff receive any
diagram of the holding from his mother. In 1967 he had a survey done by
Mr. H. C. Perry, Commissioned Land Surveyor, and a checked plan prepared,
A copy of this plan was put in evidence as Exhibit 1l

The land is represented as a long narrow strip stretching
from the hills to the sea and being bisected by a reserve road running
Last to West - which has since been developed into a main road. By
far the smaller portion of the land lies between the reserve road
and the sea being only 3 roods 13.87 perches., The disputed parcel lies
within this smaller area as shown in the diagram. The boundaries of Mr.
Lynch's holding were well marked by Mr. Perrye.

At the time of the survey, the second defendant Mr. Eli
Jackson was living in England., His sister Mrs, Clementina Barnett was
left as his agent and her husband Richard Barmett represented her at
the survey., .No.objection was raised at the survey and it appears from
the plan that the boundaries were ascertained from existing marks. It

must be noted, however, that Mr. Lynch testified that before the survey
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he did not know the corner by the sea. 'However, after the survey the
corner by the sea was marked by a wooden peg against an iron peg. The
pegs put in by Mr, Perry were hardwood pegs. So the inference from this
bit of evidence would seem to be that the corner had previous to <he
survey been marked by an iron peg in the rock, Mr. Lynch maintains

that he occupied all the land shown on the plan without any hindrance

or objection from anyone. Nor had he ever had any dispute with Mr. Eli
Jackson over the boundary. He réared stock on the land and his son,

the second plaintiff, did work on the portion by the sea thereby greatly
enhancing its valuea

The coastline is rocky and the evidence is that there is a
drop of about 35 feet to the sea. The work done by the second plaintiff
was with a view to making the place a tourist attraction. He had lived
abroad for some time and apparently had ideas he would put into effect
€sg. a floating raft. He planned to have a restaurant there and so
did preparatory work. He bulldozed the area, built a cut~stone wall
about 2) feet high and 30 ft. - 40 ft. in length, cut stairways in the
cliff down to the sea ~ in three different sections and had masonry done
to the same as well as other masonry to the cliff. &Even the first
defendant conceded that considerable work had been done though she
disagrees as to the time the work began. She insists the work commenced
since she claimed possession whereas the second plaintiff's evidence is
that the work was in progress for about 5 years. Indeed, the very nature
and extent of the work would suggest a fairly long period - much longer
than the first defendant will admit.

Mr. Lynch does not recall exactly when it was that Mr. Jezckson
returned to the area but Mr. Jackson's evidence is that he had left the
island on January 1, 1956 and returned May 18, 1974, In 1975 the first
plaintiff was served a notice to attend the survey of Mr, Jackson's

land but, says he, he was sick and could not attend. Accordingly, he

!
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requested the second plaintiff to attend. Mr. Dennis Lynch states that he

attended and waited all day but saw no one. If indeed he attended he must
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have done so too late., For although I have not seen the notice I
assume the survey was done on the date as notified. ©Sometime after
the survey, Mr. Lynch says he visited the land and observed that a
substantial peg had been put in where the previous peg had been by the
sea; so he concluded everything was in order. Nothing else attracted
his attention then. However, a few weeks later he saw a man chorping
on his land and when he spoke to this man the latter showed him the
poeint to which he had been directed to clear. This point, séys Mr .
Lynch, was some 40 ft. inside his land. Thereafter, he saw and spoke
with Mr. Eli Jackson disputing the survey and for the first time, it
would seem, he was told by Mr. Jackson that the corner was at a rock
called Margaret Rocke This he refuted. Work on the cliff continued
and Miss Ennevor took action in tﬁe Resident Magistrate's Court for
tresspasse.

On behalf of the defence there was tendered in evidence,

as part of an agreed bundle of documents marked kxhibit 2, a copy

of a Common Law Conveyance dated 9th September, 1948 evidencing the
sale to Eli Jackson by francis Barrett and Adella Jones of svccecccce
"All that piece or parcel of land part of Ironshore in
the parish of Westmoreland containing by measurement
Three Acres and butting and bounding North land
belonging to the said Francis Barrett and Adella Jones

Soyth by sea, West land belonging to Herman Moore
and kLast by Christiana Woodcock.

The purchase price was Twelve Pounds. Mr. Jackson contends that he
enjoyed undisputed possession of the land until he returned from

kngland when he was first informed that Mr. Lynch was claiming the

disputed strip.

Both Mr. Lynch and Mr. Jackson had grown up together as boys
in the arca. Mr. Jackson being older by about seven years. They have
been friends over the years and both claim a continuation of this
friendship, It follows, that while they occupied adjoining parcels
of land no particular attention was paid to any observance of their
common boundary. They both reared animals on their lands without
dispute even though animals would stray into each other's land. Mr.

Lynch did not mention any usage of his land but cattle~rearing,
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However, Mr., Jackson mentioned in addition, that they both planted
tobacco and coconut up to the boundary. Such use of the land was
not put to Mr. Lynch. He had mentioned that Mr. Jackson used to
fish by the sea, and though he walked on his (Jackson's) land to get
to the sea he could also walk across the disputed portion as well.
But in the atmosphere of good neighbourliness that prevailed
between these two pentlemen over the years such passage across the
land would not be regarded os a show of ownership.

Mr. Jackson gave a history of the two parcels of land owned
by himself and Mr. Lynch, respectively, which I find to be not free
from confusion. His evidence ran thus:

"When I was 13 years old the two properties were owned by

my great-grand father and grand father. Land sold
to Lynch's grand father by my grand father who showed me

the boundary - a split in a rock at a point over the
seaside. He then showed me the corner by the mountainsideo."

In cross-examination he said that Francis Barrett and Adella Jones,
from whom he purchased and whom he called his aunts, were his

grandmother's sisters and that they acquired the land by descent from

“their grandfather. They had occupied and used the land before he

bought it and so far as he knew they never surveyed the land before
he bought it,

When challenged in cross-examination on his knowledge of the
boundary he said that a few weeks (2 - 3) before his grand father died
in 1918, when he Jackson was 13 years of age, the two of them had

gone to the sea-side and on that lone occasion and for no disclosed

~reason the grand father had shown him the boundary. But what does cast

suspicion in his veracity is that his grand father was never in
possession of that land. The inevitable question is why should this

old man who hag nothing to do with this piece of land take it upon
himself to be pointing out the boundaries to a child who was also a
stranger to the land? It becomes even more ridiculous when from his own
evidence he was much younger than he had testified. He gave his date

of birth as December 19, 1908, So obviously, in 1918 he was only 10 years

of age. Of what interest would land boundaries be to him at that
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tender age? Having regoard to the fact that his grand-father did
nct survive this rather strange paorformance by wore than two or
three wo ks it is patent tla t the deed was deonz on just about

the last occasicn he would have had the op.ortunity te de so.

The importance of this aspect of bix, Jackson's case is Dztter
aprrocisted by taking into acccocunt his evidence that his 'auntics!
were old at the time of the sale to him and that trey, in addition
to never having dene 2 svrvay of the land, <id not show him any
boundariess'. So thnt fer the thirty years that he survived his
grand-father up to the time of his purchase he had accuired no
further knowledge of the boundary from the owners who were in
occupation of the land. 411 he has te go by is this gratuitious
and ncar-cdeath-bed act by a grand-father who had no interest in
the land.

Dealing furthor with the land Mr. Jacksen said he bought
the land between 40 and 42 years aftzr the death of his grand
father znd went into mossession then, 4t that time Lr, Lynch's
mother ownzd the lot now cwned by inr. Lynch. é&nd in continuation
he said that lMr. Lynch has been on the land froca he (Lynch) was
a little boy up to now and has been using it. [y this admissicn
he naturally concedes to Mr, Lynch a better opportunity of kncwing
the boundary. There is cne factor hiowevar, which renders the
matter less clear than it might have beon. That is that up to
scwetime in 1975 when Mr, Lynch put up a fence aftcr a survey of
Jackson's land there had been no fence along the beundary between
the road and the sca. It would secm that because of the nature
of the land = the coast is very rocky - the use to which it could
ordinarily be put was very limited. #&s Mr, Lynch said he used to
tie animals there., &ccordingly thers was no »r:ssing nceed to ray
any particular attention to the boundary. The land was in ruinate,

L new 2lement was intreduced into the relatively calm
relationshiy between -dward Lynch and Eli Jackscen when the first
defendnnt 2ianne <nnevcr began disrlaying an interest in acquiring
the 1ot owned by E1i Jackson, Although there was no contractual

relationship betwecen Jackson and Miss Znnevor until Lpril 21,
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1975, she was instrumcntal in having Jackson's land surveyed on
February 20, 1975 by Mais Dean and {‘ssociates, Commissioned Land
Surveyors, Miss Ennevor claims she was a part owner in the lands
adjoining Jackson's land to the north and wished to actuire
Jacksen's land awrarently to facilitate the botter use of her
previcus holding. rlowever, the plan of the survey of Jackson's
land which she tendered in evidence as ixhibit 3 records her as
occupier and Teter .jood et ux as the registerced owners and the
cony coertificrte of the title to that piece of land tendered in
evidence as i#xhibit 4 shows that as of August 16, 1974 the
registered owner was D, C, R, Limited of George Town, Grand
Cayman. The most theréfiore, that she can be is a sharc-holder in
D, C. R. Ltd., but after insisting she is a part owner in D.C.R,
Ltd. she setiled down to “eing a share holder, It is not a
distincticn without a difference which showvld Le known to her
because she was at one time a Real Istate agoent.

Some items of interest containzd in the memcrandum on
Exhibit 3 are as follows:

1. Area O4H~-IR-38F

2. The name of the Tarty at

whose instance the survey
was nade Miss Diane Ennevor

3. The Jdates betw:en which
the survey was made on 20th February 1975

4, The grounds of the
surveyors c<ecision Instructicns, marks
on earth and old plans,
I have already refcrred to the cvidence of Jennis Lynch in which
he stated that he waited all day but saw no cne, DNiss Znnevor's

evidence is that the survey was done ¢n February 21, 1975,

The plan gives the date of the survey as February 20, 1975. While

Dennis Lynch ¢id not give the dote on which he attended in
accordance with the notice it does appcar that rcem fer “oubt
exists as to the actual date of the survey. «t any rate it
appears that it is intended to be done on February 20, 1975.
Miss Znnevor was very much pnresent at the survey. She

says she was there in the capacity of an adjeining cwnexr who

. .
* \
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had been served notice. The memorandum in the plan (Zxhibit 3)

shows the persons ncotified as -

The Secretary Beach Control Authority
Edward Lynch, Eli Jackson, George Ennis,

Miss Ennevor's name does not apoear in that capacity but in the
capacity of the persons who rzguested the survey and as one of
the twe poersons w .o att:nded; the othzr being 211 Jackson,

It was extracted from her in cross-examinntion that
she made all the avrangements for the survey, that she was present
throughout the survcy and that the surveyor worked on her
instructicns. She said at that time she had an cral opztion with
Mr. Jackson to purchase the land said te be % acre, more cr loess,

Implicit in the cross-cexanmination is thoe suggestion
that at the time of the survey the disputed area was a kind of
Naboth's Vineyard and that she was a mcmber of Lhab's hcousehold
bent on getting thiat vineyard.

She admitted to Mr. Frankson that in the carly part of
a commission from Mr. Zdward Lynch to sell his land and that in
rursuance thereof she had, with the Juthorisation of Mr., Lynch,
procured from Mr., H, C. Ferry a copy of the plan of survey cf
Mr. Lynch's land which had becn done on 6/12/67. She gave the
impression that she did visit Mr. Lynch's land but denicd any
knowledge of the land having been cleared subsequent to her
accepting the commissicon. {ictually, her criginal stance was
that she cculd not visit Lynch's land because it was in bush but
under pressure to say what she had done by way endzaveuring to
sell the land she apolegised if she had given the impression that
she had not done s¢. She is an intelligent and informed witness -
at the time of hzr appearance at court she was Lrea Manager for
The Janaica Tourist Board, With her background as Real Zstate
L.gent she would be well able to anticiwate the questions which
would naturally flow from thce fact that she had had the plan
of Lynch's land and had agreed to sell it. Frominent among such

~uestions would be whethzr she had familiarized hearself with the

1and in any way. ~nother would be wheth:r 2t the time of the
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survey she was not well aware for the previous two ycars of

the delincations of lir. Lynch's land., It would scen to me

that by first <enying any visit to the land she was endcavouring
to avoid that sugoestion but she was forced to alter her
rosition when hoer bona fides concerning the commission to sell
was ucstioned. In the result she compromised her credit,

In the agreed bundle of doccuments (3xhibit 2) is a
corny of the plan of survey donc by Mais Dcan and fHissociates on
20/2/75 showing the ar a to be ¢.-IR-37,3P (comparc Exhibit 3
which shows the acreage to be OA-IR-38F), On this plan the
boundary as shown by Mr, ferry's plan is shown as a broken line.
On Exhibit 3 this line is continuous and has the word "ENCRCL.CHMZNT"
written along its length. It is clear therefore that the survey
of 1975 is treating as an encrcachment the boundary shcwn by
the survey of 1967. How did this come abcut?

It will be recalled from lir, Jackson's cvidence that
no survey cf his land had been deone uc to the time of the one
in 1975. He had no nplans. “he plan of the 1975 survey refers
to "instructions, marks on earth and old plans" as the grounds
of the surveyor's decision. Miss Ennevor's evidcnce in cross-
examination is that -

"Mr, Mais had a mlan which showed thc boundary as

the broken line but Mr. Jackson protested and showed
to Mr. Mais what he consider:d to be the boundary.
The old plan I gave Mr, lMais showed the boundary as
the broken line. I don't know what Mr, Jackson showed
to Mr. Mais as the boundary,"
Her evidence-in-chief had avoided the details ¢f the conduct
of the survey. She did say however, that up to9 the morning of
the survey she did not know the corrcect boundaries of Jackson's
land for althoigh she had visited the land with him as well as
on her own he had not pointed out anything to her. It may be
uscful to juxtapose the evidence of Mr., Jackson as to how the

survey was conducted, His cvidence-in~chief was:

"I was prescnt at survey and pointed out the split
in the rock to him on the sca-side as well as
Spanish Machete from up to the road. Trec was dug
out so I coulcd not show him that, The suvrvey
started at the road middle and before he started T
shewed him the szlit reck by the sea, That was the
line of the iand Miss Enncvar boucht from me,’

%€ 3
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This is how the cross-examined version cane out:

"At the time of the survey I had no plan of
the land. I had bouncdary mark - split in
the rock and the tree,"

The natural query is why no mark was shown to the intending
purchaser to enable her to obtain a fair idea, at least, of the
land she was horing to nurchase esrmecially bearing in mind the
small acrcage and rocky nature of the coast-line? But that's

not all. He continued:

""Not so that I did not disagree with the
survey he did, Yes, I did tell him that the
boundary he found between me and Lynch was
not the right one. Yes I disagreed with the
first boundary he surveyed. I said that
was not the line. Yes and then pointed to
hir where I said the oint by the sea
should be i.e. by the split in the rock....
Yes survey began from a point adjoining the
roadway. w~eforc that I had taken hinm to
the broken rock. Nct so that desvite my
showing him the line he first surveyed where
the fence is now., Surveyor surveyed the
line where Lynch's fence is at 10 o'clock,

He did the line to tha rock first., I did’
not tell the surveyor nct to bother do the
broken line because Lynch had no line there,"

Mr, Jackson was under severe pressurc from cross-exanmination by

an able advocate who made no pretence he was Mr., Jackson's friend.
He did his best to hold on to the split rock but it seemed

rather slizpery and the split not wide cnough to hide him, In

the process, whether fpom confusion brought on by a realisation
that the truth was mocking him or a determination not to admit

the truth, he lied; and patently so. It is clear that the suvrvaeyor
followed the boundary indicated by the plans in his nossession
and only struck the other boundary after Mr, Jackson had rrotested.
It seems remarkable therefore that Mr. Mais could choose to ignore
the plans, record the plan boundary as an encroachment and state

on the relevant section of the memorandum to the plan that -
"Theroe wer:: no ¢objections to the survey."

Further reference to Miss Znnevor's cross-cexamination
regarding the survey is appropriate:

Juestion - Is it a fact that the land originally surveyed was
bounded by the “rcken line?
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inswer -~ Yes, No, I did not ti.en ask and he told me no the
area surveyed was not % acre. No, I did not then tell
him to re-survey and take in a portion of Lynch's to
bring my land to iz acre. I first became aware of the
broken line boundaxy when Mr. Mais did the survey. I
saw no marks on carth on the land claimed by Lynch.
"hile survey being dene saw no iron peg on part of land
surveyed by him. Only mark I saw was at boundary of
land in which I have interest. X saw dr., Mais wut in
ircn negs by the sca-coast but I saw no other. I saw
no hard wood zost but I don't doubt that he sAW ...

(’~> Mr. Mails cranged the broken line boundary because:
./ Jackson said from the ©ld plan that ir. lLais had tlic
peint no. 6 was not cerrect.'" (This is the »oint where

the broken line ends by the sza ceoast).

It is timely to cbserve that lir, Jackson can ncithoer read nor
write. In this rejyuest he is on par with lir. .“dward Lynch,
Having sceen and heard the witnesses I am left in no
doust whatsocever that the survey exercise was expectzd to lay
the groundgwork for securing tc Miss Znnevor the porticen of land

(;\ in dispute. 4nd it did, She testified in chief:

"I got diagram from Mr. Mais about the ond

of May, 1975 ~ no, I think March - 4pril -
before we onterced into agrcement to purchase,
I had no doubt about the correctness of the
houndaries of the land Jackson selling me,"

On the 21st day of firpril 1975 lMiss Ennevor cntered into a contract
with Mr. Jackson for the urchase of the land surveyed, Relcevant

vortions of the contract reads:

N "Froperty: 411 that carcel of land cart of Ironshcre
<;J in the parish of “estmoreland being

approximately 3% acre bounded on the ncrth-
east by a rescrve road leading from Negril
to Fitkelleny Mountain on the Northwest by
land owned by reter “lcod or DCR Ltd, on
the southwest by the sea and on the south
cast by land teing the arca of land in
posscssion of zdward Lynch and being the
arca of land comprised in the diagram
attached hereto prepared by Mais Dear and
Lssociates."

"Title: The cost of Title to be b-rne by both parties

in equal moieties. The purchascer has agreed

. te pay the cnsts of survey. The vendor shall
[/\) apply for a registered titlee"

Pcssession: Immedia te on signing hereof.

In keepimg with the provisions of the contract Mr.
Jackson either late 1975 or sometime during 1976 lodged an
a"rlicaticn te bring the land under the cparation of the

“egistration »f Titles Law, 3ut the av—licaticn was Mr, Jackson's
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13,
only in name, The work was largely the work of Miss Ennevor
in getting together the necessary documentation. She was already
in possession and,guite naturally,wished to have her possession
confirmed by a registcrced title. 7The schedule of documents
accomranying the applicaticn, so far as is relevant, rcads:

1, Contract of Sale between 21i Jacksen and DPianne

<j\ Ennevor,
/

2, Flan and Diagram prepared by lais Dear and Lssociates
hearing Survey DJepartment Examinetion Number 135144,

3. Conveyance dated the 9th day of Jeptcember 1948
from Francis Barrett and #&#della Jones to 211
Jackson.

4, Declaration of ap~licant,
5. Declaration of George Moore.

6. Declaration of George Znnis,
- Extracts from Mr. Jackscen's application reads:

para. 1. That I am the owner cf an estate in fee simple
in ALL THA parcel of land being an area
of 1 rcod 37.5 perches situated at Mount
Fleasant Sstate in the parish of Jestmoreland
and being the land delineated on the Flan
becaring Survey Yepartment .ixamination number
13514« annexcd hereto,

[\S)
.

[ IR ER]

3. That the deceds, dccuments or other evidoence
on which I rely in suz.ort cf my title to
the said land are set forth in tho schedule
her>to tu the best »f my kncwledge and beliof,
T and therc are no deeds, drocuments or evidence
(;/ invalidating ny title tc the said land,

4, That I am not aware of any mertgage ox
incumbrance affecting the said land or that
any cther person hath any cstate or interest
therein at law or in equity in possession
remainder, revaersien, contingency or expcctancy.

50 2 9 a0 s 00

6, (Lists the names of the cwners of contigucus
lands).

7. ® 8 o 8 H 2 s 0o

His accompanying declaration contains the fcllowing:

(:W para. 2 ~ That the lands the subjnct matter of this
- a~lication has been known to me for a wmeriod
of forty years upwards.

3 - That the said lands were owned by Francis
Barrett and {.della Jones whce enjoyed undisturbed
peaceful omen Tossession and occunation of
the lands until they sold the said lands to
me in 1948.

That I have enjoyed undisturbed peaceful
cpen possessicn and occupzaticn of the salid
lands frem the time of my purchase vntil the date

= %b
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haoreof,

5 « 4ND I M4KE this solemn Declaration
conscientiously believing the same to be
true etc,

George Moore's eclaration reads (in part):

para 2 - That I have known the lands the subject
. matter of this ac~-lication a period of
(»3 thirty years and upwards.

3 - That when I just knew the said lands it
was owned by Francis sBarrett and Adella
Jones who lived in undisturbed peaceful
quiet possession and occupation of the
said lands,

4 -~ That the said Francis Tarrett and ~della
Jones sold the said lands to 31i Jackson
in the year 1948,

5 - That the said 311 Jackson enioyed undisturbed
peaceful quiet possession and occupation of
the same from the date of the urchase until
the said Eli Jackson sold the said lands to

_— Dianne #nnevor by Contract of Sale dated
() the 21st day of April, 1975,

6 - vesennsecs
Faragraphs 2, 3, 4 and 5 of George EZnnis' Dgclaration are
similar to George Moore's,
No objection to the aglication ar.ears to have been
lodged and so on the 12th day of April 1977 title was issued to
Dianne Ennevor and registered at Volume 1137 Folio 216. Title

and Diagram attached werc tendered in evidence as =xhibit 3,

h 1
<VJ Cf the apnlication to register the land Miss Ennevor had this

to say in cross-examination:-~

"Yes, I knew when the anrlication was being made
that it comprised the land which Lynch was claiming
as his."

Concerning the aprlication Jackson said in cross-examination:

"I don't recall when I first knew Lynch claiming

the disputed strip. I heard he was doing so when

I came home. I knew at time of signing that he

was claiming that piece of land. The lawyer signed
. the apvclication to register the land. I understood
4 what was being signed i.e, that I was apnlying to
e register the land including the tiece claimed by

Lynch. The document was read over to me but that

was not read to me. I did not tell the lawyer

Lynch claiming the land,®

The lawyers who acted for the a licant are :dsel Kkeith i.elisser

& Co,,
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The application and the three declarations wer- signed
before '/, Hogg, Justice of the Feace foi'Jeéfmoreland and there
is a foot-note to Jackson's that it was'“fead err and explained
to him and that he exrressed himself fully to understand and
intend the same and sc éignified by making his mark hereto,.,”

In the light of the evidence demohstrably, calculatedly,
and knowingly false are paragraphs 1, 3 and 4 of Jackson's
aprlication as well as paragraphs 3, 4 and 5 of his Declaration.
Qf the same classification are paragraphs 2, 3 And 5 of the
supportipg Declarations of George Moore and Geo&ge Ennis,

-Dr, Barnett had a-parently intended fo'aall both
these gentlemen but after the performance cf hx. Znnis, which .
can properly be tefmed disastrous, he announcedehAt no purpose
would be served by ealling further evidence,. lir, Bnnis' evidence
was to the effect that the land roferred to as being owned by
Peter Wood et ux had formerly been his but he had sold it to |
them a long time ago = probably about 1963 - that~he~knew‘Mr
Edward Lynch as a much oldet person from the time tne witne«s was |
growing up and in his c¢vidence~in-chief he said he knaw the
dividing line betwecenh Lyneh and Jackson, By the.geA'fhe line :_‘
ended at a little split in the rock, ~hile Jackson was in:
Englénd and after the death of Jackson's wife, he leesed the
land from Mrs., Barrett, Jackson's sister who was then in churge
of the land. He first beéame awate of Jacksén’s cl#im to the
disputed area when Lynch's land was surveyed,

Crosssexamination was to demonstrate that his ewidence
was.not relaible and fhat it had been procured to serve the
specific purpose of having Jackson's land registered.‘ It was
elicited that from the time he sold his land he had moved cut of
the arca long before Lynch's land was surveyed, hen his former
lot was, compared W1th Jackson's and Lvnch he at first tcstlfled
that-one could not walk from his land to the sea - onc would have
to Jump to get to the sea. Confronted with the m@rifs of Lynch‘
land he said Lynch's land is not the cnlyﬂcne from Wthh one can

walk to the sea. It is posgiblce to dc so from some p arts of his

2% %
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land. ©One cannot walk to the sca from Jackson's land. Then he
retracted and said one cannot get to the sea from Lynch's land,
It is int2resting to note how he determined the bhoundary
between his former lot and Jackson's building. ife said he saw
a mark (chop) in the rock by the seca and claimed it as his
boundary mark, though no cne ever told him that that represented
(‘,/ his boundary. ‘hen he was a little beoy fishing in the area he
heard that the split in the rock marked the boundary betwoen
Jackson and Lynch - "other peonle showed me the line" he said.
He did not name anyone and it is clear that he would have no
interest in the Jackson/Lynch boundary which had nothing to do
with his land. ‘e himself was tc make this clear as I shall

show later.,

. Referred to paragraph 3 of his declaration which states:

"That when I just knew the said lands it was owned
by Francis Barrett and Adella Jones who lived in

undisturbed peaczeful quiet rossession and occupation
of the said land.”

he responded that he knew Francis Barrett but not fidella Jones.

Then he effectively destroyed his declaration when he tastified-

"I knew no more owncr of the land but Jackson. I
don't know them, so I can't tell if they lived in
unmolested peaceful quiet possession and occupation

(:\ of the said lands.
/ I didn't know that they sold the land to Jackson
in 1948. Miss Dianne asked me to sign the paper.
I wasn't helping her out. I supnosed to sign the
waper to register the land. I was helping out Miss
Dianne to register the land."”

That ended his cross-~examination so dramatically that Dr. Barnett
did not even attempt to re-exaiine him, That would obviously
have been an effcrt at putting humpty dunpty together again, And
that was necessarily so because despite his declaration, he had

) earlizr said in cross-examination that the first time he became
aware of the importance of any bcundary betwecn Jackson and Lynch
was when he was asked to sign the declaration.

In answer to the ccurt he said that he had known and

knew at the time he signed the declaration that Lynch was still

claiming the area in disputc.

239
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At this point it is convenient to evaluate the evidence
relating to the existence of the boundary line between the Jackson
and Lynch holdings. The only doubt that Edward Lynch admitted
regarding this boundary prior to the survey was the corner by the sea
and if his evidence is believed the survey confirmed his claim as to
the extent of his land because he testified that he had occupied all
the land shown in the Perry's plan (Exhibit 1) without let or hindrance
and that there was never any dispute between Jackson and himself
concerning the boundary.

There are two limbs to Eli Jackson's boundary claim:

(a) his evidence that at the age of 10 years he was
shown the boundary by his grandfather and
(b) the evidence of George Ennis that from the age of
15 years he heard that the split in the rock
marked the boundary between Lynch and Jackson.
This latter aspect of the claim faintly points in the direction of a
reputed boundary but this would require some evidence from the
community. There was no such evidence.

To be considered in this evaluation, too, is section 45 of
the Limitations of Actions act from which Mr. Frankson seeks suppcrt.
The relevant portion of the section reads:-

"In all cases where the lands of several proprietors
bind or have bound upon each other, and a reputed
boundary hath been or shall be acquiesced in and
submitted to by several proprietors owning such
lands or the persons under whom such proprietors
claim for a space of seven years together, such
reputed boundary shall for ever be deemed and
adjudged to be the true boundary between such
proprietors, and such reputed boundary shall and
may be given in evidence upon the general issue,
in all trials to be had or held concerning lands or

the boundaries of the same any law custom or usage
to the contrary in anywise notwithstanding,"

It is Mr. Frankson's contention that the boundary line as surveyed by
Mr. Perry on the 6th December, 1967 falls to be considered in the
light of this section but I find this contention to be not well-founded.

The section speaks not of a boundary
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which is known to cne land owner but which is reputed i.e.
gencrally known, and is acquiesced in and submitted to by the
several proprietors. Therc must have been a tacit agreement
to this boundary and a usage that spells submission. But unless
he presence of Richar ® Barrett at the survey on the 6th day of
December 1967 can be construed as fixing 21i Jackson with ncotice
of the boundary then it can be concluded that up to the time
of Jackson's return from 3ngland on May 18, 1974 he did not
know of the finding of the survey and so could not have cither
acquiesced in nor submitted to the delincation of the boundary.
find it is to be ncted that the statutory seven years would be
almost spent by the time he would have become aware of the
boundary points. Then, tco, when it is observed that a boundary
falling within the section is fixed forever I recoil from a
censtruction which is obviously repugnant to the intendment of
the section,

The section can only be invoked when its redquirements
have becn satisfied and among the unsatisfied requiresments here
is the seven year period. Accordingly, a resort to authority
is not necessary to resolve the issue. But if authority were
needed to support the mroposition that the unilateral establishment
of a boundary by one party which is not acquiesced in by the
other 1is not basis for the acquisition of a ossesscry title

then refercnce could be made to Clark vs,., Zlphinstone et al

(1880 - 1881) 6 Apvreal Cascs 164, In that case the occu:ancy

period of 10 years was troved but not the acquiescence and such
occupancy was denicd its claimed effect.

To a similar fate of being rejected must come, too,
a submission by Drx. Barnett based on his obscrvation of the
boundaries of the three lots as reflected in the exhibits
tendered in evidence i.e. the lots owned by Peter Jocd et ux
Eli Jackson and Edward Lynch. The chservation is that betwecen
the road and the sea coast the boundaries claimed by Lynch is
completely incensistent with the ﬁanner in which the otheor

boundarizs claimed by Lynch is com:letely inccensistont with the
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manner in which the other boundaries run i,e, roughly at right
angles to the road. Intoresting though the obscrvation may
be, I am not satisfied th:it it has any zvidential value such
as to impugn the boundery claimed by Lynch,

In the result, theroefere, the guestion of the boundary
must be resoclved on the basis which I had carlior indicated.

I have no hesitation in rcjecting the testimony of Gear ge

Ennis in this regard., 1In considering the claim of £1i Jackson
thexr. are two significant points to bear in mind viz. how he
came by his knowledge of the point by the sca and the fact

that he did not show Miss Ennevor the boundary of the land he
was selling her. The latter naturally militates against his
claim that he knew the boundary. As to the former I have alrcady
indicated the improbability of the boundary having been pcinted
cut to him at the time and in the manner contended for by him.
It is relevant consideration that his grandfather was neither
making a declaration against interest - he being 2 stranger

to the land - nor atitesting to a reputed boundary. Also cof
significance is the fact that at the time Jackscon purchased

the land the vender did not »oint cut any boundary to him.

More probable it seems that the maxrks con earth reforred to

by Mr., Ferry were well recognised by the vendors sc¢ much so
that there was no nead to noint out the beoundarices to Jackson,
The balance of srobabilities favours the bcecundary claimed by
Bdwarcd Lynch and this is how I find,

I say Edward Lynch delibzrately. His ecevidence is
that he purchased the land roughly thirty years ago at a time
when, according to the evidence, Dennis Lynch would be about
3 years of age. The fee simple would then be vested in the
rurchaser alone. There is no evidence that at any subsefuent
date and at a time when Dennis Lynch had the capacity to cwn
land, anything was cever done by Zdward Lynch, to let his scn
Dennis in to sharing the fee simple with him., s4ccordingly, I
find that Dennis Lynch has not bze:n shown to be an cwner of

an estate in fece simcle as claimed. 4s such he has no locus

29A
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standi in the case. It follows that the area in dispute is beneficially

owned by Edward Lynch. The next question is whether the registered

title of Dianne Ennevor, which includes this disputed area, can be

rectified s0 as to secure this parcel to Edward Lynch. This involves

a consideration of the relevant sections of the Registration of Titles
(_j Act (hereinafter referred to as '"the Act”); Section 29 deals with the

manner of making application to bring lands under the Act. It provides:=-

"Every such application shall be accompanied by
the deeds and documents or other evidence that
the applicant relies on in support of his title,
and by an affidavit containing such particulars
as may be prescribed, c¢o.-...s and by a
certificate from the proper officer that all
quit rents and property tax affecting the land
have been paid up to the date of the application
and by a receipt or receipts from the proper
officer showing that all succession duties that

- have become payable in respect of the land have
C) been paid"........aa

The documents submitted along with Mr., Jackson's application are in
purported compliance with this section and it was submitted that
since he had disclosed all he knew about the land the registered title
issued pursuant to his application was indefeasible save for fraud - that
is, actual fraud. This submission Bears the marks of being at the
very core of the issue but its consideration must be deferred until

<:} further reference has been made to other provisions of the dAct,.

Section 31 of the Act, where relevant, provides:-

"The Registrar shall submit such application,
together with the deeds, documents or other

evidence as aforesaid to one of the Referees
for Jis directionj and if the Referece shall in
consideration of the deeds document or other
evidence aforesaid, be of opinion that the
applicant is a person entitled to make application
under this Act and that he is in possession by
himself or a tenant of the land described or
identified in the application and that he would
be entitled to maintain and defend such possession
s against any other person claiming the same or any
{ > part thereof, he shall provisionally approve
the registration of the title of the applicant or
his nominee as an absolute title to the land
described or identified in the application"esccosse

The first defendant Dianne Ennevor was the applicant's nominee.

In accordance with the provisions of the section the Referee of

293



S

21,

Titles directed that the land be registeored provisionally, a
certificate of title ther:a:force be issucd in the name of Dianne

Znnevor and further -

1. That notice of the Ffrovisional Arntroval be
given by advortisement to be ublished
once in the Jamaica Gazette and once a
weeok for 3 woeeks in the Uaily Gleaner
Newspaper and by service upcn the cwners
and persens in possession, cccupaticn or
charge of all adjoining lands,

2. The Cortificate <f Title to be issuable
at or after the expiraticn of 7 wecks
frxom thce appearance of the first of such
advzrtisements in such nei'spaper unless
in the mcantime a Caveat shall have been
duly lodged," '

No cbjecticn was lodged to the arvlication and nc evidence was
rendered relevant to compliance with these “directicns by the
Referce, It secms to have been assumed that all propricticecs were
observed, However Mr. Lynch, even if he had had notice of the
application would nct, from the wording of the notice exhibited,
have becen alerted to the real facts affecting his land. Indecd,
from his testimony, which I acce-t, he was not aware of any
claim to the disruted parcel of land until after title had been
issuced and he disccvered a man cleaning the land,

It was submitted on behalf cf the defendants that the
plaintiff had not availed himself of the benefit cf lodging
Caveats against the anrtlication and so his rights were exhausted
and so barring fraud, the title was unassailable.

~Secticns 70 and 71 of the Act are relcevant to the

question under consideratizn. Section 70 states, in part -

"Notwithstanding the existence in any other
nerson of any estate or interest, whether
derived by grant from the Crown or otherwise,
which but for this ¢t might be held to be
paramcunt or to have priority, the proprietor
of land or of any estate or interest in land
under the oreraticn of this Act shall
except in the case of fraud, hold the same
as the same may be described orid~zntified
in the certificate of title subjcct to any
qualification that may be specified in the
certificate and to such incumbrances as
may be noted on the folium of the Register
Book constituted by his certificate absolutely
free from all other incumbrances whatsoever,
except the estate or interest of a proprietor
Cclaiming thc same land under a prior
registered certificate of title, and excent
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as regards any nortion of land that may by

wrong dascription of parcels or boundaries be
included in the certificate ¢f title or insirument
evidencing tue title of such proprictor not being
a purchaser for valuable ccnsidoration or Jeriving
from or through such a purchascr,”

It is clear, therefcre, that only fraud can defeat the registoered

title which is held absolutely free freom all cencumbrances 2xcept
those specifically set «ut in the section,

In like vein sccticn 71 exempts a nerscon, cxcert in the
case of fraud, from tracing the rcot cf title of any rogistored land
with which he ~recpeses to deal.,

But fraud simpliciter will not avail. Such fraud must bhe
brought home tc the person whose registered title is impeached or to
his ~gents. This was clearly st~ted in the judgment of the House
of Lords in the noted case of assets Ce, Ltd. vs. liere Roihi (1905)
AC 176 déaling with the ~uestion of fraud in the Tecrens sct. At rage
210 Lord Lindley had this to say -

Weeoassy fraud in these acts is meant actual
fraud that is dishonresty ¢f some sort; not
what is called censtructive or oquitable
fraud - an unfortunaie expression and one
very apt to mislead, but often used for want
of a better term, to denote transactions
having conscguences in equity similar to those
which flow from fraud., Further it appears
to their Lordships that the fraud vhich must
be proved in order to invalidate the title
of a registered nurchaser fcr valuce, whethor
he buys from prior registered ownor or from
a person claiming under a title certified
under the Native Land ficts must be brcocught
home to the person whose registered title is
impeacted or to his agents. The mere fact
that he might have found ocut fraud if he
had bzen mcre vigilant and had made
further enguiries which he omitted to make
does ncot of itself prove fraud on his Dart.
But if it be shown that his suspicions were
arcused and that he abstained from making
enquiries for fear of leavning the truth
the case is very different and fraud ray be
properly ascribed to him."

In this case the person whose registered title is
being impeached is Dianne Znnevor and her agent for the purpose
of securing the registration is Eli Jackson. It is to them or
either of them that the fraud must be Drought home. But the
resclution of that issue must be post-poned tc the estsblishment
of actual fraud in proving the registration,

It is important te bear in mind that wiat Fiss “nnever
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contracted to purchase was not registered land. She was already
in ressession of the land several months befcore the arplication
to register was made. Accordingly, she cannot invoke the
rrotecticon accorded a ~urchaser from a registered prormrietor
(See icks and snother vs. 3Sennett and others (1921) 30 CLE 80

where it was held per Higgins J at p%4 -

""her: therc is nething but knowledge cf
unregistered intercest, it is not a fraud
tc buy. OSuch kncwledge may e an clerent
in building un a case of fraud but it does
not of itself censtitute fraud,®

The undisputedly false contents of the znplicaticn
cf Eli Jackson and the supiorting declarations of George Ennis
and Georce llcore have already becn alluded to,

"The submissicn that the <ocuments comrrising Mr.
Jackson's apnlication made a full diszlosure of rolevant facts
such as to negative any suggestirn of fraud imust now be addressed,

In dealing with the cuestion of fraud in Jicks' case

(supra) Higgins J had this to say (at rpage 94):

"It is not necessary or nerhaps nossidhlc to
“efine freud, Fraud is a fact to be proved.®

In resolving the issue »t hand I rely on this rrinciple.
Zxamination of the situaticn has already shown that matters which
are crucial to securing the registration of the land were
disclosed to be truc when in fact they were nct known to be true,
In fact, the declarations were knewn to the declarants to be
false but without such declaraticns the applicaticn to rcogister

wculd not mzet the statutory requirements., Farticular consideration

an "encroachment". The cbvicusly intended and actual effcct

of the declaraticns consideored along with the plan showing the
"encroachment” must be to show that the "encroachment'’ had lost
its effect in law, Had the Referee and/or the Registrar
knowledge that the declaraticns arc false so that the effect

of the "encroachment'" could ot »e said tc have been spent, then,
of necessity, the anplication to rogistoer must have heen refused.

In effect, they were deczived into accepting 2s true essontial
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matters which are in fact not true. I find as a fact that fraud
has bcen proved.
I find also that the falsehocd of Mr. Jackson was
not an innocent misrozpresoantation but actval fraud. That would
me2t the requirements of Uection 70 of the fLict but it would not
represent a full adjudication of all the issues onz2 of which
is whether Fiss Znnevor horself is tainted, not vicaricusly,
by the fraud of har agent Mr, Jackscen but whether she is horself
guilty of fraud that adversely affects hor title. Reforanes
has alrcady boen made to the active part she played in procuring
those false declaratisns which secured the registration of the
land under the ~ct. On that cvidence and having regaxd to the
knowledge which she herself had ab ut the lands in auesticn I
have no hesitation in concluvding thaot ske is guilty of actuval
fraud.

In the circumstances I =«

1. Grant a veclaration that idward Lynch is
the beneficial owner of an cestate in

fee simple in nDossession of the parcel
of land described at paragraph 2 of
the Ctatement of Claim,

2. Orcer that possessicon of the said parcel
of land be given to the said Edward Lynch,

3. Order that the Certificate cf Title issued
to Dianne Znnevor and registered at
Volume 1137 Folic 216 be rectificd sco
as to exclude the said parcel of land
ccntaining 12,7 perches,

The Fraintiffs writ included claims for mesne prcefits (item 4)
and damages (item 5)

The claim to mesne profits was not ~ursued in the
Statement of Claim and though the claim for damages was carried
forward in the Ctateﬁent of “laim no evidence was advanced in
respect thereof.

Therc will be costs to uidward Lynch to be agreed or taxed.

On the ccunter-claim ther: will be judgment for the
plaintiff =Zdward Lynch with ccsts to be agreed or taxed.

As regards Dennis Lyn¢h judgmaent is entered for the

defendants on both the Claim and the Tcunter-claim with nc order

as to costs., .
m[ 297~ @

— &~

I





