IN THE SUPREME COURT OF JUDICATURE OF JAMAICA

IN EQUITY

SUIT NO. E. 7370F 1580

BETWEEN MAUREEN LYNCH " PLAINTIFF
AND NEVILLE L¥YNCH DEFENDANT

Mrs. Margaret Forte for the plaintiff.

D.M. Muirhead Q.C. and L.0'B Williazms for the defendant

Heard: November 18 and 19, 1982, November 285 and 29, 1985

Juna 26 and December 15, 1987, January 25, 28, 29
and December 9, 1988, March 16, 1989,

WALEKER J.

This is an originating summons under the Married Women's
Property Act in which the,plaintiff is Maureen Lynch and the defendant
is her former husband, Neville Lynch. Hearing cf the summons commenced
on November 18, 1952 and ended on December 9, 1988. Judging by
Olympian standards this was, therefore, a marathon. But several factors
contributed to this state of affairs, For one thing the defendant who
was required for cross-examination resided abroad and this circumstance
posed a real problem in arranging a convenient date for his attendance in
court.. For another thing the legal representation cof the plaintiff was
changed in mid-stream, Mr. Derek 3Jnes who initially represented her
withdrawing from the case and being replaced by Mrs. Forte who at once
requested, and was allowed, time to familiarize hersel?f ‘with the
evidence that had been adduced in her zbsence. Having on November 29,
1985 granted this adjournment on the application of Mrs. Forte, for
reasons unknown to me, the matter did not come on again for hearing until
June 26, 1987, some 19 months later. Then again, it proved extremely
difficulty for counsel on both sides tc arrange with the Registrar of
thé Supreme Court convenient dates for the continuation of the hearing
from adjournment to adjournment, a difficulty which was exacerbated by
the varying nature of my judicial assignments from term to term. In
the end it was only as a result of a determined effort on the part of

all concerned that hearing was completed; and that on an unscheduled date.



2,

To turn now to ﬁha SUmMmMOns itself;athe substantial question
which I have to éecide.is whether the plaintiff is beneficially entitled
to 2 share in the matrimonaal home which Was'purchased during the
marriage, Further, on the assumption that I arswer. this question in
favourlgf the plaintiff, the.plaintiff seeks an order requiring the
defendant to accouﬁt for rent.ahd profits pertaining to the said.
matrimgnial home , and‘aiso for furniture, wedding presents and other
personql:property which she alleges have been retained by the defendant.

The parties were married on July 12, 1975 and the property in
dispgtg_was acquired dﬁring thé following vear. It 1s situated at No. 19
Graham Heights in the parish of St. Andrew and was registered under the
Registration of Titles Act at Volume 1015 Folic 620 in the Register Book
of Titles in the names of the plaintiff and the defendant as joint
tenants. The relevant documént of transfer was dated November 4, 1976
and the conveyance was duly registefed on November 17, 1976. The house
was purchased at a price of $58,000 and was subject tc a mortgage of
$46,000 with-intarest. It is a fact that in obtaining this mortgage the
plaintiff joined with the defendant as co-mortgagor. It is also a faét
that the plaintiffrmade no direct financial contribution either to the
down payment on the house or to any subsequent instalment paid in respect
qf the mortgage debt. It was accepted that from the date of purchass
onwards the defendant in fact paid all instalments due on the mortgage
debt. Admitted in evidence in these proceedings as Exhibit 1 was a
document, an incomplete form of transfer of 1énd ﬁhiﬁh was signed by the
plaintiff. This document, so it was argued for the defendant, provided
evidence of the common intention of the parties at the time of purchase
of the house. According to the defendant, that common intention was
that, notwithstanding the fact that the plainciff waé registered as a
joint cwmer of the pr0perty and had assumed llablllt] Jolntly with him
for repayment of the morcgage debt, she should have no benmeficial
interest in the house. But the plalntlff strenously denied that this was
50, She remained adamant in conténding that subsequent to the purchase

of the house she had been coercad by threats issued by the



dafendant to sign the document, exhibit 1. It wes the unchallenged

evidence 6f the plaintiff thaég haviné acquired the house. the defendant

znd herself moved intc occupation of it on November 1, 1976, and that

they llved there together between that date and March 1, 197? when the
deferdunt left Jemaica te live and work bempororlly in Japann During

tha defendant“s sojoﬁrn in Japan the plaintiff contlnued,to occupy the
f£ouse aleng with her grandfather and upon the defendant's return to

Jamaiéé the parties resumed cohabitation st the house from December 23,

1977 until they finally separated on January 15, 1978. They were

divorced on December 12, 1980 on a petition brought by the plalntlff on

the grouﬁd of the defendant's cruelty, On these facts two central

guestions arise for my determination?__,ﬁi}?gtly9 there is the quastion as

to whether or not the presumption of advancement arises in favour of the
plaintiff. Secondly, assuming that the presumption does arise, I must
decides whether or wnot it has Been rebutted by the defendant. Addressing the
first guestion, I c&nsider i+ to be trite law that where a husband purcheses
property im the joint names of himself and his Qife z gift to the latter

is presumed in the abgsence of evidence to the contrary (vide in re Bishop

(deceased) (1965) 1 All E.R. 249 2nd Pettit v Pertit (1969) 2 ALl E.R.
385). On a local basis the law on this point was restated im the case of

Harris v Herris {unreported) (Supreme Court Civil Appeal No. 1/81).

Therein Campbell J.A. succinctly observed (at p. 14 of his judgment):

"However in cases whers 2 presumption of
advancesment arises, the presumption of
z resulting trust is ocusted becausc the
presumption of advancement rests on the
presusption of a gift of the bemneficisl
interest in the property to the porson
in whose name the legal estate is irams-
ferred, This presumption of advancement
is not based on contribution to tha

. purchase price, it is raised by implica-
tion of law as being consistent with an
intention by a husband fc satisiy an
equifable obligarion to support or make
provision for a wife or a child or a
persoen in 1 latloq to wheu he stands in
loco parentis.”

and agein (at p. 20 of the same judgment):

"These implications of law illustrated

in the case of a joint tenancy camnot be
affacted adversely to a2 wife..cevccaccocns
because as I have zlready said the
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presumption of advancement is not dependent
on any contribution whatsoever of the wife.
It arises wholly and exclusively from the
recognition of an equitasble obligatiocn by
a husband to support and or meke provision
for his wife."”

 Accordingly; on the facts as I have alrcady statsd them it must be sbundantily
clear that the presumption of advancement dozs, indeed. arise in this casea,

and I so0 held.

(©.

Howewver, the”sgqond quastion may not be as gasily datérmined.
Essential to a resolution of this question is; I think, =2 determiﬁation of
the further questicn as to when end in what circumstances exhibit 1 was
sigﬁed b§ the plaintiff. The defendant placed grezt reliaznee on this
document whick he maintained proved positively thai at the time of
aequisition of the property in dispute the common iatention of the parties
was that the plaintiff should have no béﬁéficial interest in it, It was

g fact that the plaintiff had joined with the defendant as co-mortgagors
in obtaining the mortgage loan with which the house was purchased. In the
circumgtances the plaintiff had assumed legal responsibility for repavyment
- of the mortgage debt. The credible evidence was that the parties were
living_tbgether in ressonable amity at the time and that haviag acguired
the house they moved into it on November 1, 1576 with the marriage in that
state. The plaintiff meintzined that it was subsequent to this time that
she éigned exhibit 1, in point of fact some time during the @onth of
December, 1576. She insisted that she did so in consequence of threats

of violence directed at her by the defendant. She said that shé‘signed
exhibit 1 in these circumstances after it was presented to her By tﬁé
defendant at the matrimonial home. On the other hand the defendaht testifiad
that exhibit 1 was signed voluntarily by the plaintiff in ackﬁowledgment
of the common intention and understanding -between them, namely that she
ghould have no beneficial-interest in the matrimonisl homeu Eensaid

that exhibit 1 was given to him by the plaintiff ét the:matrimania, homa
having been signed by her beforechand. Turning then to comsider th

legal effect and significance of exhibit 1, I nead hardly séy that

that document iz not a legal or enforceable transfer. It is undated,

it is not signed by the defendent who is the transferes znd it is silent



as to the nature and extent of the comsideration. From a legal standpoint,
therefore, in that state of'iﬂcompleteness.it transferred nothing at zall.
Howaver, as I understand the case for the defendant, it was mnot being
suggested that exhibit 1l ﬁas a legal transfer, Rather, i£ wag tendered in
zvidence to support the contention of the defendant as to the ccomen
intention of the parties a2t the time of acquisition of the house. It was
the defendant's evidence that, initially, the question cf the plaintiff
being made a joint owner of the house was not contemplated by him, and
that he only knew that the plaintiff would have to be made a party to the
transaction upon receipt of a letter dated Oetobar 15, 1876 addressed to
him by the mortgage company advising him in such terms, He said that’
having received this letter he objected tc the condition imposed therein
that the plaintiff should join in the mortgage, and that he only agreed
for the transacticn to proceed im that way after & meeting between the
plaintiff, Mr. Shamshudeen(the attorney representing the mortgage company)
and himéelf, At that mesting, he said, a solution to his cobjection was
proposed by Mr. Shemshudeen in furtherance of which exhibit 1 was signed
by the plaintiff. The evidence cof Mr. Shamshudeen is, in my view, highly
relevant. Therein he stated that he prepared exhibit 1 which was
subsequently cocllected by the defendant. This evidence, I found, seriocusly
contradicted the evidence of the defendant as to the circumstances in
which exhibit 1 came tc him. Here, as between the evidencs of these two
witnesses, arcse & discrepancy which was never explained. In resclving
it I prefer the evidence of Mr. Shamshudeen which iz entirely consistent
with that of the plaintiff on the point. In considering all the
circumstances in which exhibit 1 wae conceived and eventually signed

by the plaintiff, I ask the question: “Weuld the plaintiff have assumad
sersonal liability under a mortgage taken in order to facilitate the
purchase of property inm which the defendant would have the entire
beneficial interest arnd she nome?” 1 think not. And for a second
question I would ask: "Would the pleintiff have voluntarily divested

herself of her beneficial interest in the matrimonial home while at



the same time retaining liability under 2 mortgage which had not been
discharged? 4gain, I would think not. As Campbell J.A. so aptly
- observed in the case of Harris v Harris (supra) at page 16 - and I
would adopt these werds as my own -
"It is inconceivable that a husband would
henescly and reasonably expect his wife
to sign awortgage on & property which
the husband states quite clearly and
unequivocally would be his exclusively.
The evidence lacks realism and persuasion
that a wife would be so indulgent to a
husband to co-sign 2 mortgage which
imposaes personal lizbility on her; merely
tc provide & housé for z husband at at
time when the marriage had Broken down and
where no provision is made for the wife
herself in the event that, as would be
highly probzble, she may be compelled by
circumstances as has happened in this
i case, to leave the very housz towards
the purchase of which she has, without
consideration, incurred finamcial cbligaticms.”
Indeed; in the instant case wasn't the defendant, himself, zcknowiedging
the fact that the plaintiff did have a valuable, beneficial interest in
the matrimonial home when, according to his evidence, he accepted the
advice of Mr, Shamshudesn which was to the effect that in completing
exhibit 1 a figure which was not "a ridiculous figure" should be inserted
therein as and for the purchase price? I would certainly think so . I
find, therefore, that at the time of a2cquisition of the matrimenisl home
there was no common intenticn as between the partiss as alleged by the
defendant. On the contrary, I have concluded that at this time, fair
wear and tear excepted, the parties lived together in resascnzble amity
as husband and wife. I find that the defendant was amenable tc the
plaintiff being joined as a party to the mortgagc contract, and that he
approved of the plaintiff besing registered as jeint proprictor of the
house. Despite the evidence of the defendant which is to the conkrary,
the irresistible inference which I am prepared to draw from the defendant’s
conduct in signing the letter from the'Royal Bank Trust Company {Jamaica)

Limited dated October 15, 1976 angd addressed to the parties {(copy of

which was marked MLliand exhibited to the affidavit of the plaintiff
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dated 22nd September, 158I) and, thereafter, in proceeding with the
transaction is that he accepted the terms and conditions set out im
that letter. Indeed, the matter admits of nc doubt as the second
sentence of paragraph 1 of that letter reads as follows:
"Gur non~refundable negotiation fee
of 3% will amount to $1,380.00 and
we would suggest that you sign the
attached copy of this letter by way
of acceptance of the terms and
conditions set ocut herein and return
it to us together with your chegque
for the =ziunt of $1,39G.00 in settle-
ment of the negotiatiocn fee and
application fee.” S
But the true position appears tc be, and I do meke such a finding, that
very soon after the acquisiticn of the house the parties’ marriage
began to turn sour and the defendant suffered z change of heart. As
a cousequence he clearly resolved that the plaintiff should be divested
of her interest in the house and he set ebout achieving. that objective.
In the course of doing that, exhibit 1 was conceived and produced to
the plaintiff for her sigmature. I have no doubt that the plaintiff's
signature te this document was obtained by threats of viclence issued
to her by the defendant. Indeed, this type of behaviour on the part of
the defendant appears to have been consistent with his natural
propensities, it being a fact as he, himself, admitted, that he had been
twice divorced, each time on a petition filed by his wife cn the
ground of his cruel conduct. More pertinently, in the instant cases
when asked whether there had been any incidents of violence as between
himself and the plaintiff, his reply was "I cannot answer if there have
been incidents of violence between umyself and wife. I have to denmy that.”
Thie was a most uncouvincing respohse as I find.
In arguing that the mere concurrence of the plaintiff in the

mortgage did not, ipso facto, confer om her a beneficial intersest-in

the property, counsel for the defendent cited the case of Grezeckowski

v Jedynska and Another S.J. 126. I found this case to be unhelpiul as

it dealt with a situation which was in no way analogous to that which



cbtained in the instant case. In that case the asset belonged to the

wife and, therefore; the presumpticn of advancement did not, as here, arise.
arise. In the instant case the'iegal'estate in the asset belongad to

both partieé and'the'evi&ence‘which.i accept reveals thﬁt from time to
time while the parties lived tégétber the plaintiff was accustomed, out

of her own carnings; to contribute financially towards houseckeesping
expenses and the outgoings of fhe household., Furthermore, it was not
challenged that she also bought furnishings for.ﬁhe house and paid the
cost éf’physical improvements to the house in the nature of griil work.

By making these financial contributions it cannof be gainsaid that the
plaintiff was easimg the financial burden whichrreSted on the defendant
whe alone, admittedl?, paid the wmortgage instalnents. Indeed, the
credible evidence showed quite clearly thét withott Such assistance from
the plaintiff, the defendant would have found it most difficulz, if not
impessible, to satisfy solelf'from ﬁis péféénal income all his financial
obligations including the mortgage instaiménté. Accordingly, I find thatgi
even if not expressed, there was at the time of acquisition of the
matrimonial home ,at the very least, a tacit agrecment between the parties
that each would assist the other by application of their separate incomes
in this way.

In the result I find as a fact that the document, exhibit I,
was signed at the time and in the circumstances described by the
plaintiff. I hold that the presumption of advancement to the plaintiff
which arises on the facts of this ca2se has not been rebutted with the
consequence that the plaintiff is entitled to a beneficial imterest in
the property in dispute. That share I am prepared to gquantify at ome-
hzlf on the basis that equality is equity. It is ordered that the
defendant do acccunt to the plaintiff for rent and profits accrued

and accreing in respect of the said property. As regards the plaintiff's
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prayer for an order requiring the defendant to account for fufniture,"'
wedding presents aﬁd ofﬁer personél property allegedly retained'by
-hﬁm, I make no order; acéepting, as I do, the defeﬁdént's'eyidencé'an
this aspect of the matté?L _}his summons, thereifore, sﬁcceééé to the
extent that I have indicatéd. There will be costs to'the.blaintiff to
be‘agreed or taxed, |

Fufther, it is hereﬁy ordered that the propertj, the éubjéct
matter of this suit, be sold and that the net procéeds of sale be
divided equally between‘the parties o, alternatively; that the said
propgrty-he valued at~;hé current market value by a valuator agreed
between -the parties,ifailing'which by a valuator to be approved by

the couffi'anﬁ that the defendant do pay toc the plaintiff'her one-half

share in the said propefty. Costs of the sale to be borne equally by

both parties.




