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CAREY, J.h.

We are concernced in Qh;s éppeal‘with Property
19 Grahaw Heights in the parish of St. andrew title to which
is registered in tue joint names of the parties to this
appeal. The parties were married on ictu July, 1575 and the

property was acguiired i1n the following yeas. The mnuiriage

. ::i- .
was diesolved on 1Zith Decembor, L9060 bul £ will, for convenience,

refer ©o them hereafver os the husband and the wife.
By & sumaons under the HMarvied Women’s Property ict,

e che wife soughu (s¢ far as is material) an ordexr -
“r. Thav tne abovemencioned land
registered vt Volume 1iCG15 Folio 620 be
s0ld wnd vhe procewds of sale be aivaded
equally between tvhe Pluinciif and che
Defendant or alternavively, tuav che
Defendant do pay vo the Plaintifr such
sums as represent her share in the
aforesaid propevty:”

fhe hearing whaich was commenced before Walkero, J. on
18th Rovember, 1942, piuceeded with less than ordinary lethargy

reminiscent of Jarndyce v. Jarndyce in Dicken's blearn House

for the next 7 years. He completed hearings on
Yth December, 1%&s bul the proeeadenc having been set, did not

give judgment until 1ith March, LS8Y. One must hope that this




gcandulous illusvration of pavheiic inactivity on the part of
L)

the wiotorneys concerned wilit che maltiei never eguin occurs.

Tre judge vrdered as Foliows {(so tar as 18 macerial) -

“I. Thet tihe Plaintiff is enititled to
< une nalf benefrcral share in the

 property reglsiered ac Volume 1015
Folro viu of the Keurster Buch of

Titles.

Z. Yhat the Defendant do accoubt to tae
Flainwiff for the rent and profits
accruing in respoect of the said
PrOpBLTtyY . "

[V

Thie husband hus appoaled sgainst that judgment and
asixg for an order that the orders of Walker, J. be sel: zside
and st there be a declaration that he is entitled to the whole
teneficial interesc in the said preperty.

i numbe; of yrounds of appeal yaising guestions of fact
and of nmixed fact and la# wers argued before us and these I
now wurn ©o considoy.

The husbanua ad, prior to his marricge ©o the vespondent,
been twice married both ending in divovces. ..t che time of his
third marrifge, the husband cwned @ house at 51 Marathon Drive
which was rented out. afver ihe marviage, the wife said they
deciaed tu acguire chelr own home, and in pursuance of that
decision, the premises in disputeri9luraham Heights was acquized.
There is 0o guestion thav i1t was the husband who paid the
deposic ana indeed all the mostgage payments. ‘whe husband
stated in his affidavit that st the c.ome of the purchase, the
guestion of the wife weiny a joint owner was never considered.

sut. her nams was on the registered ticle. How did this

¢

ccne about? The wife, in her uffidavic (dated 22nd Septembei,

N

1861i) deposed thac the husband was aware "that she woula

have vo be a parcy wo the transsction” having regard to a letter
frum che mortgage compuny, Royal wank Trust Company to herself

ané her husband setcing oue the teins of the loan and secondly,
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inSégﬁCtions from the mortgage company to the legal firm of
Mjé#é;;Fletcher and Gogdon (Mr. Shamshudeen being the attorney
5ha;;ng-carriage cof the matter) to prepare the relevant
dbcﬁments. This chicice of language is, ¥ think, of significance.
That i;nguage does not tend to show a consensual situation but
rather ‘suggests her being "a party vo the transaction” was a
reqﬁitément of the morﬁgage coupany. Sk had stated in an
eariiéf affidavit thav before the purchase, it was agreed
théﬁ;ﬂér.salary would be used for pousehold expenses wh;le‘
the:husband’s earnings would be appliecd o nortgage paymeﬁts
andiutility bills. I would think that the fact of her
parEicipation in the loan could scarcely derive from letters
' advfsiﬂg_of mortgage approval or from instructions o
attofneys but rather from the fact of a Joint agicament at
the time of or prior to purchase. 7The learned judge held that
on the evidence of the wife which I have outlined thut there
was_ét'the least a tacit ayrcement between the parvies as to
the method of the wife's financicl contribution.

But the judge alsc found chat the presumption of advance-
ment was applicable to thie civcumstances of vhe case. He
relied especially on the judgnment of Canpbell § ... in.

Harris v. Harris (unieported) 5.0.C.50. 1/vi dated 36th July, 198Z.

I must now say something ubot. this case which = think is not
azlways understood. It has tu do with the annér in which the
Case was argued before the coursrt in the light of the findings
of the judge in the coure below. In that case; the propeity
was vested in the nume ¢f both parties. “The husbhand
endeavoured to show that the presunpiion of advancement which
arose in the ciycumstances had been rebutted on the basis that
the wife who had made no contributions whatever to the

. acquisition of the properity, had signed "for convenience®.

it



4~

udge found that the presumption had not been

LI

rrebuttéd but nevertheless, declared thac the parties held as

4 -

f}tofi/E for the wife and as to 273 for the husband. The

‘:gﬁestidn before the court was whether the judge wes entitled
Jfofﬁﬁke the &eélaxation he had mede in the light of his holding
:?thﬁfgthe presumption of advancenent applied. Each uember of the
f €6&££rgave-é'jddgmenL. Both Caxberry J.i. and I came to the
-coﬁdlusion that because the inpention of the parties was

ascertainable, effect should be given to that intenuvion. &l

P- 8 of the judgment 1 said -

“There was, » endeavoured to indicate,

evidence of conduct which showed the
intention of the parties.”

o

Carberry J.i&. at p. 23 stated us follows ~

" ¥n this case the incention of the
narties at the time of ihe transaccion
was reasonably cleav. They contracted
+c take the house as Joint Tenants. The
¢itle, a registered one, was issued to
them as Tenanis in Common. NWothing
indicates other than that they meant not
only that the wife should take an
interest, but chat interest should e an
equal one."

]

Probably some confusicn might have creptc in because c¢f
a statement of Carberry J.is. at p. 23 that -

% e ....{the judge) found that she had a
beneficial interesi in the premises.
Whether it be rsgarded as a case of
acguisition through & common fund
consisting ¢f a bank account orx bank
accounts in the name of the husband only
but into whici all the wife's salary
chegues went, or on the basis of the
presumptiun of advan€ement, not as strong
as it was in older days, but still &
valuable guide.”

But I suspecu the learned Judge of Lppeal was here mnerely
demcnstrating the view that the judge was not entitled, in

. doing what waé just, to divide the property in the manner he
had. Seen in ihis lighi, the judgment is perfectly

understandable
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. Campbell J.i. in his judgment does convey the

impression that evidence of contribution can strengihen the

"It iz undoubtedly true thav the
preswaption of advancement which arises
as a matter of law may be strengchened
by showing a contribucion by the grantee
to the purchase price cf the propeiiy
"or by a conduct of pooling of resouzces
by the pasties but it cextainly is not
vieakened or negaltived by proof of
absence of contribution, becausge this
‘presumpiion as & have sSaid, unlixzc the
presumption of a resulting trust is

not premised on any couniribution
whatsoever having been made by the
person in whose favour the presuwaption
cf advancement 1s raised.®

This dictum led Walker J, having found that the wife had made
«tr direct contribution to tcthe acguisition or the p:operty, to
conclude that "the presumption of advancement does, indeed
arise in this case and £ so hold."

With all respect to the judge, I do not think thac
proposition is supported by authority. There appears in the
very extract of the judgmenc of Campbell J... in Harvis V.
Harris (supra) on which the judge relied, the following
statement -

B eseaescss.Thiz presuwption cf advance-
ment is not based on conceriibution to the
purchase price, it 135 raised by implica-
tion of lav as being consistent with an
intention by & husband cto satisfy an
equitable obligation ©o support oL maxke
provisron for a wife,........

Pettitt v, Pettitt {1909 2 kll BE.XK. 363, in re Bishop {(deceased)

{i965; 1 1l E.K. 449, Harris v. Harris (supral) are all

authority for the propousition, that where a husband purchases

«property in the joint names c¢f his wife and himself a gifc to

the wife is presumed in the absence of evidence to the contrary.

The words underlined are crucial in this connection and cannot
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be ighored. Where an intention can be ascertained on ihe

available evidence, then effect must be given to it. This view

‘can be . supported by reference to a Privy Council decision dated

4£3:Méréh, 1985 viz, Neo Tai Kim v. Foo Stie Wah (m.w.)
(unté?orted} Privy Council uppeal io. 34/62. One of the
propérties at issue in that case was Wo. 44 One Tree Hill. This
’propérty was ' conveyed inco the gole name of tie wife and was the
'datrimonial home. After the brealdown of the marriage, thé
husbéhd'and the wife each claimed to be the absclute owner of
the ﬁouse° The husband’s case was that he had paid the whols
.purchasé price énd the moertgage instalmenis our of his own
funds.and that the wife held the house in trust for him
absoiutely. The wife said that she paid everything out of her
-saviﬁgs,and a side-~iine business which was hers. The traial
judgé found thait the intention of the parties was to purchase
thisfhpuse for the wife as che mavrimonial home., He accepted
that;the mortgage instalments came cui of the wife's own side-~
line business. He rejecied the husband's claim of & resulting
trus# in his favour and found the propercty was the wife“s.

The Couri of hLppeal in Sinyupore dismissed tie husband's appeal
but in its judgment, made certain siavements, with respect to
which the Privy Council mude cobservations vhich ave very
relevant. The Court of Lppeal had stacved that -

L1

essosescalihough o purchase oi propeccy
in che name of another gave rise to a
resulting trust in favoaur of the purchasex
in the absence of z common intenticn ©o
the contrary, nevertheless if the purchaser
were the husband and the grantee the wife,
'the doctrine of the presumption of
advancement comes into play on behalf of
che wife to negative the resuliing trust
in favour of the husband®."

[ ] - .

Then theix Lordships observed that -

"it was nout appropriate for the Court of
sppeal to pray in aid the doctrine of
Presumpiion of advancement. fThe crial
judge had found as a faci with which the
Court of hppeal agreed, thai there was a
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"common intencion that the house

should be bought ‘for the wife as the
matrimonial home', which in the context
of the judgment of the trial judge meant
‘for the wife beneiicially as the
natrimonial home.® his comen
intention by itself established the
beneficial cownership and precluded ilie
operation vi any presumpiion.”

it seems to me absclutely plain that the doctrine of the
présumption of advancement operates only where there is no
_evidéncé of intention, and one has +to be imputed. Thus the
irue nature of the presumption was explained by their Lovdships
in these words -

" in the opiniun of thexy Lordships
the presunption of advancement is not an
immucalle rule to be applied blindly
where chere is no divect evidence as to
the common intention ¢f the spouses. I
is rather a guideline to be followed by
the court in an appropriace case when it
searcines for the intention whicli ought;
in the absence of evidence, 1¢ be imputed
te the parcies. It i1s proper fo. the
trial judge vo review the background of
the case and Lo decide in apprupriace
circumstances that the guideline is not
one which can sensibly be followed in
the case before him."

Lnother usefu ase which was cited Lo us by hy. Muirhead was

Grzeczrowski. Jedynska & anor. (i%71: 8o0il, Jo. 126 as

illustrating the rule that wheve they

v
o

L5 evidence of the
intention’of tne parties, it will .cebuv the presumpiion, so
as to give effect to vhe Lntention found.

Mr . Mui;head next atcacked the learned judge's analysis
of the evidence wo rebut the presumpticon of advancement which
the judge found, arose cn the facts. ‘The husband tendered in
evidence a tra@sfer by the w.fe ¢f her interesc in the property
in dispute 1nﬁﬁhich ne consideration was insevrceéds 1T wWas
undated but egééuted by the wife. The wife stated that she
hiad been coerced into signing by reason of her husbandfs

threats. The husband's version of how this document originated
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is altoyether different. He deposed itunt the document was
prepared by attorneys who were the wifc's employers and who

acted for the mortgage company. At a weetiny with che

‘attorney, Mr. shamshudeen, at which his wife was present, the

atfdtney suggested that to mest the husband's ovbjections to the
wifé-béing nade a parcy Lo the nortyage, & reguirement of the
mofﬁgage company, this document would be preparec. It could

be executed by him at any time the need arose and he vas
advised that the consideration wiiicn should be Lnserted, should
not be u ridiculous figure.

There was conilict between tiie parties wheoher the
wife brought tne deocument houme signed by her or whether the
husband collected it.‘"The judge found the evidence of
Mr.;Sﬁémshudeen highly relevant on thig issuc and resoclved the
conflict by accepting the wife's version because 1i wag
corrcborated by the attorney. Bui he yvejected vhe hiusbhand's
evidence as to the agreement reached with his wife, which was
enﬁirely supported by Fr. Shamshudeen.

it is difficuly, in @y view, o appreciate how the
jutyge could have accepted che evidence of the atiuwrney on an
issue of little, if any significance and ignore it on a natter
of crucidl sign:ificance. The fjudge never said in terms that he
rejected this evidence: ne rewainod silenc about it and by
necessary iwmplication cejected it. Lui i fesy, ne cculd not
adopt thac course. His finding that he accepred the wife's
evidence in this regard can only be regarded as unceascnable.

The judge on this inmportant issue having ignoved

Mr. Shamshudeen’s evidence, asked two guestions - “would the

[} - .. .
(wife) have assuned personal liability under a mortage taken

in order to facilitate the purchuse of propewty in which the

dgefendant would have the entire beneficial iniceresc and she none’”



He answered in the negative -~ "I Lhink not.” The second

qﬁégtién pusec was as follows: “Would the plaintiff have
"vdiﬁht&rily divesticu herself of her zeneficial interest in the
'ﬁ;ﬁfimonial home while uc the samé time retaining liability
uﬁéér a mortgage which had not been discharged:” He

IeSébnded as before. The verms of the mortgage loan which
were contained in a letter to the parties showed that the wife
apé?t'from a4 personal liability, had nothing at risk.
Parégraph 2 o0i ithe letter in which tne terms were set out, was
in the following furm -

"The collateral secuvivy which we will
veguire ic & first legal morigage over
psopercy situzted at 1% Grabham Heighis,
Kingston ¥ and the building therwon
should be insused comprehensively under
our Colleciive ~ Policy with Motor
Cwners Mutual Insurance isscciaticon
Limited.for $4%,Uul. Ve will also
require the assignment of an insurance
policy on your life, We will also
reqguire the assignmeni of your hcusing
allowance which is presently $4,200 per
annun and your entcercvainment allowance
which is presently $u00 per annum and
also that a Caveat be lodged against
your Dover properiy. oOther conuitions
o the loan are as follows:-

@) Should there be any delays and
geraults in the monthly paynents,
any iAtuorneys' costs, €rc. incuried
will ke Lfor youxr wccount,

py the 22Znd ‘instany, «t will be
automatically cancelled.

¢) Your banking account should be
marntained with thg Royval Bank
Jamaica Limited.

d} Regardless of the aate of disburse-
ment of the loan, vepayment will be
on the last day monthly. Should
the loan be disbursed within the
montch, interest wiil be caloni=c€a

. to the end of {he month and dﬁduct?d
from the proceeds bpfoave beilg paid
over to our Abrorneys.”
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i do not think the learned judge had the relevanc

facts of the case in mind when he asiked che cwo Guestions

‘referred to above. He relied, as hc himself said, on the

opinion of Campbell J.i. in Harris v. Harris (supia) who stated

that -

sesscenseoii 1S inconceivable thav a
husband would hcnestly and reasocnably
expect his wife to sign & morcgage on
a properity which ihe husband states
quite cleasly and uneguivocally would
be his exclusively. The evidence lacks
tealism and persuasion that a wife would
be so indulgent to a husband to go-sign
a morucgage which imposes perscnal
liability on her, merely to provide a
aouse foxr a husband at a time when the
marriage had Lroken down and where no

- provision is made for the wife herself
in the event that, as would be highly
probable, she may be compelleu by
circumstances as has happened in this
case; Lo leave the very house towards
the purchase of which sne has, without
consideration, incurred financial
obligations."

But those words were used against a bacikground of evidence in

which the marriage had broken down. Those waere notc the facts
. " e

before

the learned judge in the instant case. Campbell J.a.

would certainly be surprised to learn that bis siatenment of a

view he had formed on particular focte was being elevated

rule of law. it is now a fact of modern SCCRONLC reality

many building sccieties require as a matter of policy the

of husband and wife te be Joined as paruvies to a mortgage

to a
that
names

loan.

This fact was appreciated by Lowrd biplock in Pettitt v. Pettitt

{1%69) 2 11 E.R. 3&

LS

at p. =15 when he observed -

i

¥

ocess.The 0ld presumpticons of
advancement and resulting trusi ave
inappropriate to these kinds of
transaccions and the fact that the
legal estate if conveyed to the wife
or to the husband or o both jointly
though it may be significant in
indicating their actuwal common
intention is not necessarily decisive
since it is often influenced by the
requirements of the building society
which provides the nortgage, "
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The fact that & wife agrees to be a party to a
morfgaée loan granted ©o her spouse wnd herself does not
ineQitébly mean that she expecis "a piece of the action" if
I ﬁd& be pardoned the use of an Americanism. 0 great many
relatives assist their relations in this way, and I have not
the leasc doubc thut ne one would say that they expect thereby
to have a share in the equity. What is required is cvidence
of the parties’® intentions and therefore :11 the circumstances
must be taken into accéunt. The question which Campbell J.i.

posed in Harris v. Harris {supra) coul¢ be unswered in the

affirmative because of the facts in thab case &nd nov

this is that

o

irreépective of those facts. The result of al
the finding by the judge that the husband was amenablé to the
wife's being jéined as a party to the mortgage contract and
that he approved of the wife being registered as Jjoint
propfiétdr of the house, was in my-opinion, &n unreasonable
finq;ng.

E The judge put great store on his finding that the blank
tragéfe; was signed in the circumscances which the wife
declared. BuiL with respect, the execution of the ugreement
was not the relevant or significant aspect. The relevant and
significant aspect was when, if at all, was agreemaeni. reached
that the wife would not share i1n the eguity. It was therefore
at that discussion when agreement was reached and not when the
wife executed the blank transfe.. THac paper writing was but
the manifestation of that agreement: an agreement arrived at,
prior to its execution. %he judge’s focus was, in my view,
altogether wrong and amounted to a failure to appreciace the
significance of evidence. This Court is entitled therefore to
interfere. Bboth the husband and i, shamghudeen concurred in

averring that when the matter of both parties being required




to:io;ﬁiin the loan and the divestment of her interesu was
di#cuséédf she “"raised no objectiocn.”

These findings necessarily coloured the view which
théijudge formed of other evidence by the husband in the case
whege conflicts between the parties occurrec. He found as a
fact that the wife had contributed financially to the acguisi-
_tiéﬁfof.the house, firstly by contributing from hur @arnings to
thédhbﬁse—keeping expenses and secondly by paying for some
griil work to the house.

Lt must be said that the judye must have formed a mostc
favqﬁrable view of the wife. Hut her evidence as to her
incéﬁe and finéncial contribution was largely discredited. In
an affidavit she depesed that the yrill work which she
undegféok amounted to $2,000 but had to concede under Crosa-
éxamination that it cosgt less than 5900 when a document which
she hefself nad prepared was produced to prod her menory.
~‘I‘henldejspite her assertions thac sie paid for groceries and
othér ocutgeings, was constrazned to admit that she used her
husband’s money viz, rental she collected on his behuwlf while
he was away for & period of nearly a year, to pay the helper,
the gardener, and in feeding herself. She sec 530 ~ 535 Der
nonth as ;he maximum she had used co feed herself., igain when
uer own document was produced, she haa to confess that it was
approximately $80 per month. For a person who saia she had
an interest in the propertcy, she disg&ayed & remarxkable
disinterest when the mertyage payments fell into arrears and
the house was put up for auction. She paid nothing to prevent
the auction although the mortgadse company wiote her several
,<es on the matter. She said thzo she had done nothing and
the reason for her inaction, was thet she could Jdo nothing.
The judge of course saw snd heard the wicness and was therefore

in a position of advantage but in the face of recractions
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on matters of such importance, ik is iupossivle to discover
thé;basis of credit which the judge accorded to the wife's
eviéenca. at the least, her evidence would have to bu
ﬁiéﬁed'with suspicious care.

I would hold that the wiie had not proved that she
had:made anj céntrlbution to the dcguisition of the properiy
by paying the grocery bills. 5o far as the grill work which
she did carry out, she heiself concedea that she had grilled
the master bed-groom and made a grill-yate sepavating the
living and sleeping guarters. This undcrcaking she had
carried oﬁt for her own securiity and without censultation with
her husband. That was the extent of her contributicn. In
my view, that hardly unulifies as conigibution to ccguiring an
egquitable interest in the properiy. The improvanent was not
of a substantial uature as would enliance the value of the
property significantly. Furthei, chere never was any agreement
by the husband that the wife would benefit in the property

by this minor improvement. Lhs Lord Upjohn in Petiit v. Pettit

(supra) at p. 410 observed -
“eee.oin the absence of agreemnent, and

“chere belng no question of any estoppel,

. une spouse who does work ci expends

- money on the propercvy of the other has

- no claim whatever on the properivy of the
~other. Jansen v. Jansen ;19u5] 3 &L11 E.R.
S 363; {1505 P. 478 was a vexry good
Cexample of that type of case. The

;- husband, putting it briefly, spent his
short married life making very

- stubstantial improvements on the
properties of che wife which greacly
increased theizr value as ieflected in
~tchelr sule price. fTne wife rccognised

- that as beuween husband and wife he

- should receive sone benefit and instructed
Cher solicitor to draw up an agreement
whereby he was to receive monetary
reconpense from the proceeds of sale of
cne of the properiies he had improved
when such sale was effected. The husband
rvefused to accept this so the parvies in
fact and in law never ¢id agoee. 1n
“those circumstances it scems to me clear
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“that the husband had no claim

agalnst the wife even personally and
certainly no claim @gainsi the propesty
ieself either by way of charge or by
way of & gshare in the property. In @y
opinion Jansen v. Jansen was wrongly
decided.”

it should he understood that once contribuiion on the

partjof the wife was found by the judge, it rendered the

'doé%rihe'of'thé presumption of .advancement inapplicable. But

as I have endeavoured Lo make.cleara this other basis of

contiicution on which Mrs. Foite atiemptea tu west the wife's

equ;table intesest and which found favour waith the judge in

hiéjjudgment was unsubstantiated for the yeasons stated herexn.
=N the result, i would alluw thie appeal, set aside

theébr&er cf the judge in the Court below and make a

deci%fétion that the appellant is enuvitled to the entixre

beneficial interest in the said property. The appellant is

antitled to his costs both here anc bhelow.



WRIGHT, J.A.:

I make only a brief comment as I am in agreement with

Carey, J.A. that the appeal should be allowed.

“here are among the important aspects of this case,

two which stand out with undiminished clarity. Firstly, there

is the establisned fact, on the evidence, that the plaintiff

is not a witness of tyuth and that her untrustworthiness was

proved out of her cwn mouth. she essayed to prove indirect

contribution to the acguisition of the house, 19 Graham
Heights, by testifying that she relieved the appellant of
certain hcouseliold expenses thus enabling him the better to
meec'the cost of acguisition. Further, she told of extensive
grill wori done to the nouse. Howevei, when the relevanu
documents were produced it was cliearliy established that the
bills, which she claimed she had met from her own pocket, had,
in fact, been paid out of renval which she had collected on
behalf of the husband concerning which she had rendered an
account showing how the money was speat. Again, her salary,
as shown by her bank statements, did not accord with her viva
voce evidgnce in that the salary which was lodged to the bank
was less than she hac testified. Finally, the grilling was
shown not to have been coi the extent claimed by her and, in
fact, such grilling, as had been done, was solely for her

security. fThis lack of creaitworthiness ought to have

alerted the trial judge to the grave risk of accepting hex
unsupporiced evidence in procf of any guestion whxch fell to
be decided. . 1o my mind, it was cercainly relevant to the

important guestion of how The Transfexr, Bxhibit 1, came

.into being. v

The other aspect of the case to which 1 call attentiocn

is the fact that tine appelliant was adamant that his wife,

T
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'thenﬁlaintiff, should acgulre no interest in the house he was
theﬁ?pﬁrchasing, He had intended to acquire that house with-
out;hef involvement. The letter from the mortgage company,
'détéa iune 5; léauy exhibited by hér, demonstrates, beyona -
'peréﬁventurep that her name was placed on the record on the
mortgagee's insistence and fov their security and certainly
. not as evidencing the appellant‘s 1ncention to Lenefit her.
"Royal Bank Trust Company

{Jamaica) Limited

30-3% Knutsfora soulevard
P.C. BOx 02, Kinuston

Mrs, liaureen Lynch

c/o Myers, Fletcher & Gerdon
Manton & Hast

21l East Street

Kingston

Dear Mrs. Lynchs:

Re: hiortgage - 19 Graham Heights

You asiked me to advise you as to the
reguirements by this company when
your husbana had epplied for a loan
in 1975 on ithe security otf the above
premises, and particularly whether
or not the company had insisted on
yvour joining in the mortgage with
youi husband in view of the need for
aaditional security other than that
offered by him alone.

Uur files indicate that curing the
course of the negotiaticns with us
in Qctober 1574 we informed

Ky, Weville Lynch that it was
essential thac you shculd be dcinea
in the mortgage to provide fox
adeguate security in respect of the
~repavment of the loan.

Mr. Lynch accepted this position and
oil the luith October 1%7¢ we wrote to
your husband and to yoursell setting
out the conditions under which the
loan would be made ana kr. Lynch

, duly accepted these conaitions on

R the 13th Gecober 1927o.

We have always lookew to you both as
mortgagors and in the event of

either of you unot honouring the obli-
gation we would move against the
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“other. accordingly, i confirm that
yvour joining in the mortgage was a
matter of necessity in order for tle
lcan to be obtained.

Yours truly.

/s/ G. Louis Byles
ranaging Directox

P.5. We enclose copy of our letter
of the 15th Uctober lY%%o
referred to above.”

This very ract was recognized py Lord Diplock in Petiitt v.

Pettitt (1969) 2 All E.). 363 at £¢i% when dealang with
presumptions of advancement he said,

“Phe old presumptions of advancement
and vesulding trust are 1Nappro-
priate to these kinds ¢f transactions
and the fact that the legal estate
is conveyed tc ithe wiie or to the
nusband or to both joincly though it
may be significant in indicating
their actual common intenticn is not
necessarily decisive since it is
often influenced by the requirenents
of the building society which
provides the mortgage.”

But the letter coes not stand azlone in this regard.
vhere is evidence of Mr. zalil Shamshudeen, an attorney-at-law
and an associate at the firm of Messres. Myers, Fletcher aﬁd
Gordon, who were the attorneys-at—-law for the mortgagees and
+he employer of plaintiff. The trial judge regarded his
evidence as "hiﬁhly relevant® but obviouslv missed the point
when he came to ¢eal with that evidence. Paragraphs 6, 7 ana

8 are as follows: .
6. That Mr. and Mrs. Lynch attended
at ny office pursuant to the
approval of the mortgage by the
'yust Company and instirucved us to
prepare the Transfer also. During
the meeting Mr. Lynch in the

' presence of Hrs, Lynch stated thav
his wife had made no financial
contribution towards the deposit Or
purchase price but her name wag on
the Title in order for hiwm to
cgualify for the loan. He 1indicated



"that his job was taking him out of
the Country and stated that in the
event they separated he did not want
to have any problems arising out of
the fact that Mrs. Lynch was on the
Yitle,

7. Mr. Lynch enguirved whether a
document could ke prepared trans-
fering his wife's interest to hin
and i confirmed thac ic was possible.
i pointed out that any such transier
subject to the irust Lompany’'s Mort-
cage woulu require their consent or
ne would have to pay cff the mort-
gage. After some discussion on the
propblems that he way encouncer

ir. wynch advisea that he would go
bacik to the Trust Company and
actenpt to convince thewn to proviae
the loan in his own name, ke tele-
phonea we several days later and
instructed me to proceea Lo vVest
title in both names and also to
prepare a transfer from lirs. Lynch
to himself. He confirmed that they
had to join their incomes in ordex
to gualify for the loan from the
frust Company and could not get the
ican alone. The entire discussion
tock place in the presence of

iMrs, Lynch ané she raised no
objeccion at all.

4. 'hat i subsequently prepared the
transfer ‘in blank® from #Hrs. Lynch
to kM, Dynch and Mr. Lynch collected
same, de undertook toe have

jrs. Lynch execute same and I
advised him that if he ever wantec
to place that «eed on record he
would nave to go to an Attorney.”

What the juage regarded as importani was ihat pavagraph 8
contradicted the appellant as t©o how gihibit 1 came to him,
whereas the point of importance iz how that document came
to be created. in my view, 1t strongly supports the
appellant that he had no intentionléf conferring any benefit
on the plaintifi.

7 +hink i have said enough tc show clearly that the
judge erred by finding that the presumption of advancenant
aid arise 2n chig case. Yhere was, virerefcre, nothing to

be rebutted.



GORDON, J.4. (AG.)

i have read the judgment of Carey J.A. and agree with
the éonﬁents and conclusion. I will add a brief comment.

The evidence shows that the husband was prepared to
purchase the house in his namne but'was ovliged by the Trust
Com?ény‘to jdin the wife in the mortgzge. Paragraphs 2 and 3
of the letter frowm Royal Bank Trustc Company dated 5th June,
1980 signed by Mr. Louis Byles and addressed to the wife iﬁ
response te an enguiry from her and exhibited by he;_is
instructive:

“Our files indicate that during the

course of the negotiations with us

in October 1976 we informed

Mr. Neville Lynch that it was

essential that you should be joined

in the mortgage to provide for .
adequate security in respect of the !
repayment of the loan. :
Mr. Lynch accepted this position and
on the 15th October, 1%97% we wroite t
your husband and to yourself setting
out the conditions under which the loan :
would be made and Mr. Lynch duly

accepted these conditions on the 15th

October; 15%76".

. The husband contended that ne only completed the
arrangements for the purchase of IB-Graﬁaﬁ tleichts after ﬁé
had been assured that in the event of a dispute arising his
wife could not claim an lmterest in this property. To this end
he obtaine@ exhibit I, the transfei, signed by her. |
Mr. sShamshudeen, an attorney—-at~law in the firm of
Myers, Fletcher & Gordon her employers and her attorneys in the
action, told of Iow exhibii I cane into being. He said at page
28

"¢. That Mr. and Mrs. Lynch attended at

my office pursuant to the approval

of the mortgage by the Trust Company

and insructéd us Lo prepaie the i
Transfer also. During the meeting :
Mr. Lynch in the presence of

Mrs. Lynch stated that his wife had

made no financial contribution towards

the deposit or purchase price bui her
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name was on the Title in orcer for
him to gualify for the loan. He
indicated that his job was taking
him out of the Country and stated
that in the event they separated

he did not want to have any problems
arising out of the fact that

Mrs. Lynch was on the Title.

7. Mr. Lynch enguired whether a document
could ke preparec¢ transferring his
wife's interest to him and i1 con-
firmed that it was possible. I
pointed out that any such transfer
subject to the Trusi Company's
Mortgage would reguire their consent
or he would have to pay off the
mortgage, Arter some discussion on
the problems that he may encounter
Mr. Lynch advised that he would go
back to the Trust Company and
attempt t©e convince them to provide
the lcan in his own nume. He
telephoned me several days later
and instructed me to proceed to vest
title in both names and also to
prepare a transfer from Mrs. Lynch
to himself. He confirmed ithat they
had to join their incomes in order
to qualify for the loan from the
Trust Company and could not get the
loan alone. The entire discussion
took place in the presence of
Mrs. Lynch and she raised no cbijection
at all.

8. That I subsequently prepared the
transfer ‘'in blank' from Mrs. Lynch
to Mr. Lynch and Mr. Lynch collected
.same. He undertook tec have Mrs. Lynch
execute same and I advised him that if
he ever wanted to place that deed on
record he would have to go to an atiorney."

The learned judge found the evidence of
lr. Shamshudeen :'highly relevant’. On this aspeci of the

case the learned judge found at page 37:
“But the true posicion.appears io
be, and I do make such a finding,
that very soon after the acquisition
of the house the parties' marriage
began 2o turn sour and the defendant
suffered a change of heart. As a
‘conseguence he clearly resolved that
the plaintiff should be divested of
' her interest in the house ané he
set about achieving that objective.
in the course of doing that, exhibii I
was conceived and produced to the
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"plaintiff for her signature. I
have no doubt that the plaintiff's
signature to this documont was
obtained by threats of violence
issued to her by the defendant.
indeed, this type of behaviour on
the part of the defendant appears
to have been consistent with his
natural propensities; it being a
fact, as he, hinself, admitted.®

This finding was not in accord with the evidence. The

letter"from Mr. Byles refers cc the husband accepting the terms

of the mortgage on 15th October, 197é. Mr. Shamshudeen said it
was 1g;0ctobez 1976 that both husband and wife attended on him
ané‘éﬂé husband spoke on insuring his interest in the house and
gave hlm instructions to prepare the Lransfer The agreement
embodled in that document, was axrived at in October and thé
tranSferfvesting title in both Qas executed on 4th November and
regiéééréd on 17th Hovember. The mortgage was signed on 12th
Novemﬁer:and regiétered on 17th Hovember, 1976.

The finding of the learned trial judge that the couple
went into occupation of the house in “reasonable amity” (on
1st Naﬁémberp 1978) did not contemplate the antecedent events
of October and the statement made by the wife in her diverce
petition, which was alsc exhibited, that the first act of
cruelty by the husband occurred in Cctober 197%.

The evidence is that the husband would have completed
the transac&ion alone if he could ?nd he only agreed to have
his wife's name included for conveﬁience of obtaining the

mortgage. This evidence rebuts the presumption of advancement.

I
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