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By a writ the plaintifl claims dameges egninst the defendant in
deceit, in that on & dey in the mouth of November 1$20 the defendsnt falsely
arud fravdulently represomted o the plaintiff that he hed the authority te

znd would seli to the plointiff an undetached dwellinp house ot 8 Gwendon
Fark Avemue, St. Andrew, us 2 consequence whereef the pleintiff sold her
nwn dwelling houze in conseguence whercof the plaintifi suffered damage.
Llternatively, the plainviff cleims damages in that <he detondant by
fraudulent misrepresentation induced the plrintiff te e0ll her dwelling-
houce as a consequence whercoef the plaintiff has suffered camage.

The defendout adwits rhat he had agreed in Eovegber 1980 to sell
Lis said prepisce to the pladistiff, dendes that 1t was onniingent ou the
sale of her dwelling Licuse, denies that he knew of her sgroement to sell
cr that he induced her o sell her dwelling house and stetes that he did
represent to the plaiantiff that he had and ¢id then have his wife's authority

tc sell the preperty but did nct change his mind until eaxly in March 1%&1
when his wife refused to sipp the relevant agreement for sale.

The Court found imter sdia the focts fellowing
i. in November 1%8C, the plaintiff lived at 16 West Patk, Calobar Mews
Tewnhouse, Red Hills #ead dn the perish cf St. Andrew. She cecided te
remcve and wished to purchagse © house in the Herbrook or Stonmy Hill eres.

2. Botn the plaintiff snd defendsnt were them attendimng am  evening course.
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The plsintiff mentioned her desire to the defendant who informed her i

he had such a property for sezle, told her that it adjcimed his own weznid

that he wns getting separaie titles and invited ber to ir.
3. The plaintiff visited the property at 8 Geendem Park in Howvenbew 1297,
was taken by the defendant and shown the premises aund homse and wen ol
spoke to the defendontis wife on that coccasicn,
(2) The plaintiff sczid in exeminotion im chief, "I wient oo dedo -net

house. T mot his wife November 1986, I

offered me = sect #nd asked me Lo wailt -~
cventually come out.™

{b) The defendrat's witness, his wife Pacricia; said in exominaticn
in chief ¥ ¥ know plaiotiff. I first et her sometime in
January, 1981, she care to cur house", and in cress—exominaticn,
Net s plaintifis visit in November 198G.7

(c) 1In cross-exasinstion of the plaintiff, it woe suggested that
she first met Ers. Bllictt in Joouary 1981 - The plaintiff
denicd this. Thers was ne suggestion to the plzintiff that
she did mct visit the property in November 1%80.

() The defendant stated in evidence that the plaintiff visited
the propercty in Joruary 1961 and that he did mot recell a vieit
by her in November 1980. Heither ¢id he reeall o visit by hew
with her wiinesses fulus Medden and Enery Woodstock.

Curicusly, neither Madden por Wocdsteck was chellenged when sach

stated that he visited the szid property in Noverber 1960.
More importantly, the pleadipps, inm paragraph 1 of the cefence,

conlirms the evicenee of the plaintiff znd thet in Wovember 1980, therc

was ~n oral agreement made between the plaintiff and the defencant tc sell

the esaid property.

(4) The plaintiff infcrrmed the deferdant that she weunld hawe to sell
her property at Calabar Mews in crder to purchase his prcperty - She tola
the cefendant that, at the time of the first conversaticm and alsc when
she vigited and imspected the property with her brother and the witness

Vioodstock. 1

i



Both witnesses for the plaintiff confirm the latter comversation
and neither witness was challenged. The Court accepts the unchallenged
evidence of these two witnesses and that of the plaintiff s truthful.

(5) The defendant's wife probebly decided in November 1980 mot to sell
the property tco the plaintiff,

(a) Patricis Elliott said in examination in chief "I told defendant

I re~considering sale of house. I first tcld the defendant
this just abcut same time plaintiff came to visit property -
after she left."

She ther said, in cross--examination, Just abcut in January I
rénconaidered my decisicn to sell -~ In January coming up tc March, in face."

The defendant said, in cross examination, |

“In January 1981 -- wife intimated to me changed mind about selling ...
wife indicated a change very evening plaintiff left. I knew she intended
not tc sell from then ..." He continued, "... but from my experience with
my wife she could have changed her mind again.”

(6) Acting on the cral agrcement in November 1980, the plaintiff visited
property with Madden and Woodstock. The witness Weodstock alsc confirms
the cevidence of the plaintiff that she discussed with the defendant®s the
wodificaticn cf the frontzge of the praperty te look like the defencant's
and "he said he wculd have no cbjection.” This was unchallenged.

(7) On the Tuesday following the Sundzy on which the plaintiff and her
witnesses viewed the prcperty, cne Miss Josephs come to the plaintiff and
cffered to buy her house. The plaintiff advised the defendant by telephome
that she had “found a purchaser for my house."™ Asked, the defendant
confirmed that he was “definitely selling me the house ..."

In cross-examinaticn the defendant stated,

"Not reczll her telling me that she had cbtained o purchaser for
her house", but agreed that,

"Plaintiff called me scveral times re purchase cf wy house.”

The Court finds that the plaintiff did sc advise the defendant and
prefers the evidence of the plaintiff on this point.

(8) The piaintiff agreed with the defendant cn a datc on which the valuators



could come to value 8 Glendon Drive. The plaintiff paid a valuation fee
on 2.12.80 and the valuator's report was prepared on 10.12.80.

The defendant admitted in cross-exominaticn that "it could be correct
that she called me before valuator came.™

He stated however, that,

“Plaintiff had valuctiorn done befcre she visited my bcuse.“ The Court
finds this as quite unlikely.

(3) The plaintiff signed an agreement far.sale cf her pzcperty at Calabar
Mews on the llth December 1980G. She zpplied con 3.2.81 for 2 mortgage tc
purchase the property 8 Glendon Park Avenue. She was advised on the 12th
day of Februery 1981 that she had beem granted the said mortgage in the sum
of $45.000,

The plaintiff paid tc her attorneys $5,6OQ, fhe 10Z deposit on
precices B Glendon Park, vide receipt Sth day cf'March 1861,

Previcusly by letter dated the 30th of Jemuary, the vendors‘s attorpeys
advised the pleintiff's attorneys that, |

¥... we have now received instructions in this matter and take
pleasure in endoreing herewith, Agreement for Sale im triplicate.

Kindly return the Agreements, tc us for execution by the vendcrs
together with your client®s depcsit after executicn by the Purchaser."

By letter dated February 16th Februery 1981, the plaintiff's
attorneys returned the szic agreement for sale to the defendant's attcrneys
requesting certain amendments.

By letter dated Z7th February 1981, the defendant®s attormey at law
returne the said agreement to the plaintiff's attorceys at law duly amended,

"duly signed together with the required deposit.”

requesting its return
By letter cdated the 1lth March 1981, the defendant®s attorneys
advised the plaintiff's attcroey that the defendant had withdrawn "their
cffer to sell the said premises effective immediately ..."
By letter dated 16th Merch 1981 the plaintiffs attorney sent the
signed agreement for sale zlcmy with the deposit. Both were returned by

the defendant’s attcrneys by letter dated the Znd April 1%&1; re-iterating

the withdrawal of the sale.
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The plaintiff mzde several telephone calls to the dofeonisrs wle 00

et return the calls. The plointiff {ailed in hew zitennis

e e L. :
BN s Tearie,

cther promises, wuch to hor englety and distress., The

that she cried.

The plaintiff pave possessicn of ber

16 L ey Cooty
3lst day cf Pay 1981 A with sove ¢ TN TE W RY TSI P

rremiscs at 15 Wilckhan dyvenue frowm lst o e
padd rental of $300 The pledwtilf bowrht 2 Jov of 2 B>

she built ¢ howse inte vhich she moved in Aprdl 1UBs,
The plaintiff pove notice o her oortpape company in werpeet of i

sale of Culaber Moews cu {1.12.8G. On the payment off of the wnore

Colaber Mews the plainti

Inevrred a pennliy of thres {3) wonths moretgose
payment dve to lste notice © oo mertgage Compamy. The wonibhly poymeri
wag $270. The pleintiff lod cvidence from cne Mervin Brwn that the value
£ the Calebar Mews premises simdilar to the plointiffie, would be, in
decewber 1580 $30,000 te $3%,0600, in 1981 $42,000, apd ir 1964 betweon
$956,000 to $100,000.

The plaintiff eay well have told Miss Jesephs thet she wos selling
Lecause she imtended te 5o sbrcad to study - though @ point in confiict, it
iz not material.

The defendent stated thot he did not recall the pleintiff visiting

the property n Now

T %80 rox ddd she visit with Woodstock and Madden,
but recalls » visit io Jrumary 1981. The Cefeadant further dented that
the plaineiff told hin that she would have to €21l her heuse ip Calaboar Mews
ncr did she tell him sc.

The defendant bowewor admiltted, in crcspo-excoinzticon; thet he lied

when he bhad sedid in eviience that he did oot know thet the plointiff had o

wuse in Calabar Mews.

The Court nctes also para.2 of the defence raads “exeept thar
the pleduntiff iuvformed the defendent that she propesed to sell her projerty
ol West Path, Colabar Fews, the defendant knows nothing of the motters sct
"

ot L.

This is & reecitzld portraying such bnowledpe din Low defen’ 2l

The defendant stoted thatr the plaintiff hod tha val

Nl



apgreed on the sale price before she visited and saw the property.
This Court finds this wcst unlikely and rejects the defence on these points.

Although the defendant stated "“In January 1981 my wife intimated tc
me she ch;nged her mind about selling"”. the pleadings im para.l0 of the
defence recited the change of mind as being in March 1981. The defendant
stated further, in cross—exemination,

"Wife indiczcted a change very evening
plaintiff left. I knmew she intended
not to sell from then ... but she
could have chenged her wind zpain
«w»s 1 Indicated abcut wid Marchk to
my lawyers that I nct selling.”

The defendant’s witness Patricia Ellictt stated that when she “met
plzintiff for first time I had reascnc tc recomsider™ and tcld defendant
“asbout the seme time plaintiff ccme to visit property after she left™ that
she was reccnsidering the snie of the property. This witness stated that
she and defendant had “continucus agreements" - but the next discussions
were in "February cr March.”

She said in cross—-examination,

"Just about in January I reconsidered my decision to sell. In January
coming up to March, in fact.”

The Court fcund the evidence of this witness evasive and indecisive.
it is unlikely that she wculd have given the keys tc the plaintiff, 2 totzal
stranger, to visit znd imspect; a2 tenanted property, which up te then, she
zs vendor was eager te sell. Certeinly the Court camnct accept either
that this witness tock no part in the discussion between the plaintiff
and the defendant, ¢n the verandah on the pleintiff's visit - but sat
throughout as 2 silent watcher.

Mrs. Forte for the plaintiff argued that in November 1980, the defendant
and his wife crnlly apreed tc sell to the pleintiff the said property, making
2 representsticn cf an existin; fact "We hzve egreed tc sell®. Acting on
this representation, and with further assurances frcm the defendant, the
plaintiff sold her cwn house in order to effect the purchase. The defendant
knew that the purchase of his propérty wag contingent cn the sale by the
property of her house. She submitted further that if the defendant's wife

changed her mind and therefore thereafter the defendant ¢id mot have any




geruine belief but held cut that he was acting on behalf of himrelf and

his wife that his wife still held to the ajreement that would be fradulent.
A representation of fact or conduct; with knowledge that the representation
was false or wilfully without any genuine belief in its tyruth aod intending
the plaintiff tc act om it ond he did sc incurring dewmsge, amcunts to the
tort of deceit. The defendant had a duty to communiczie with the plaintiff
auny change of circumstances; namely. the change of mind of his wife.
However; counsel for the plzintlff arpgued that it wes 2 shzm and pretence
cn the part of the deferdant to escape the cbligatiom of am ~yreepent to
szy that his wife chenged her wiud. The plaintiff would pot heve scld her
houce but for the represenintisn by the defendant and in a2ddition, suffered
physiczl daconvenience ard thernfore is entitled teo damspes, nowely, the
difference between the sale price of her cwn hcuse and its volue in 1984

or 2lternatively, today, plus the money expended for the valuaticn.

.

Fiss Forte in suppert of her arpuments cited Bradferd Building Society ve.

Borders [1541] 2 AER 205, Mafc vs. Adams [1969] 3 AFE 1404, Smith Kline et =1

vs. Long [1938] 3 AER 827 ané Director of Public Prosecutions vs. Ray [1973]
3 AFR 131. |

Mr. Batts for the defendant arpued that no wmisrepresentaticn had
been proven because the defendeat at 2ll times heonestly intended to and
believed he was going to sell the property to the plaintiff, thet this
was a case of a broken promise which was not acticnable and that the couse
of action of deceit demawsicd & high balance of probatilities which was not
suppcrted by the evidepce. He couceded that if cduric: the course of the
discussicpe the defendant knew that there was no possibility of passing
the property because of his wifes oppesiticn and did mut disclose it -
that would be fradulent - but ecntended that the defendant first kmew this
fact in January 1981. He conceced further that discrepznces arose cm the
defence's case, but arpued that the defendant may not have recalled certain
facts.

Counsel arpgued further, that assuming lisbility wes found on the

vart of the defendant, the plaintiff should have mitigated her loss and
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with the capital received from the sale of her property bought comparablc
property instead of taking xerted premises. WNo loss wze suffered by the
plaintiff, as & result of the sale of her property; there wos no allegaticn
of & sale under value, ncr <¢id the defendant have anything tc de with, nor
d¢id he encourage the plaintiff to effect that sale. The plaintiff rcceived
mere thau the then current market value, o2nd the evidence of appreciation
of the szid prcperty is immsterial and irrelevant. Wr. Batts sulmitted

that the defencdant change his mind to sell the property to the plaintiff€

in March 1981. He relied on cases Jordon vs. Money [1843-60] ALL E.R.

Reprint 350, Maddison vs. ilderson [1881-5] ALL E.R. Rep. 742, Chacwick

vs. Manniny [1896] A.C. 23, Suleman vs. Shahsavari [1588] 1 WLR 1181 and

Bromley vs. Attorney Gemeral {1388] N.z.L. K.75.

The tort of decelt is cormitted where one perscn by 2 kmowingly
false statement, intenticunlly incduced ancther to ect upon it to his
detriment -~ see Fleming ‘s, the Law of Torts, 7th edition, Page 597.

The representaticn must be one of fact nct promise. Mere silence
is nct acticnable as creating am obligation.

However, “cne whe mckes a false statement honestly believing it
tc bte true but later discovers that it was false or ope who mokes a true
statement which later events falsify must correct it at any time before
the deal is finally closed.” Fleming, the Law of Torts, page 597.

There is an cblipgaticn tc make a disclosure in such circumstances - With
vs. O‘Flanagan [1636] 1 £.E.K 727. The defendant, a medical practiticner
represented to the plaintiff, a purchaser cof his medical practice; that
the said practice brought in a certain specific amcunt and comprised a
statod amcunt of patients per annum. This statement was true when it
was made., The defendant gvbsequently gct ill apd his said practice

dwindled tc “practicezlly acthing.” The contract of szle was then signed.

The defendant did not discleose to the purchaser these changed circumstances.

it was held by the Court of Appeal, that thecegh the statcments were true
when made, had become untrue subsequently and therefore the cefendant

was under an obligation to disclose this fact te the plaintiff the
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The plaintiff entitled to rvescind the contract.

Lord Wright, at page 735, qucting Lord Blackburm in Breownlie v. Campbell
(1880) S App. Cas.925, seid of the representation.

"When a statement or representation
has been wade in the bona fide bLelief
that it is true; and the party who has
made it zfterwards comes to find cut
that it is umntrue, and discovers what
he should heve said, he can nc lomger
henestly keep up that gilence on the
subject after thet has come to the

. kocwledge, thoreby allowing the other

v party to 30 on, and still more, invduciog
him t¢ 70 om, vpon a statement which
was honestly made at the time when it
wis made, but which he has not now
retracted when he has become aware
that it car be ne longer houestly
perserved in®.

Ir Derry vs. Peck (18489} 14 A.C. 337, it was held thet decelt lies

cnly for a knewingly false representation.

In Bradford Building: Scecisty vs. Berders [1941) 2 LER 2G5, the
appellant building scciety was held not liable in deceit for the fraud of
builders cf houses effected by false represemtations in o brochure issued
by the said hbuilders. The bullding scelety had agrécd tc fimance the preject.

Vigcount Maugham pointed cut the factors to be established in erder
tc establish the tort of deeeit, at poge 211,

"First therc must be a representation

cf fact made by words, or ... by conduct
ews Secordly, th: representaticn must

be wade with a kncwledpe that it is false
oo Thirdly, it must be made with the
intenticn that it should be acted upon
Ly the plaintiff. PFourtly, it rust bte
proved that the plaintiff hae acted upon
the false statement and has sustzined
damage by sc dedng."

The cdefendant Frencis Elliot entered into an ovsl contract, along
with his wife, with the plaintiff for the sale of the Gwendocn Park propertys
this contract wag not enforeeab:le. The defendant was therctore initially
moking a2 true representaticn of fact, namely that bhis wife and himself
intended tc convey the lojsl estate in the said property to the pleaintiff,

and that he 2nd his wife had the pewer to so convey it. The defendant's

act of coatirvuing discussicns with the plaintiff wes a maintenance of that
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pesture, that is, that he the defendant had his wife's authority to
continue to negotiate and that the initially tru« intention remzired
unchanged.

The fact that the defendant's wife changed her mind was a moterial
fact showing that he no longer haed her authority to proceed with the arrange-
ment for sale and sc he 4id not have any longer the power to convey the
legzl cstate therein ¢¢ the plaintiff. It was no lenper 2 true statement
of fact, and therefore the defencant was under an obligaticn tc disclose
the change of circumstences to the plainciff.

This Court finds that the meeting and visit to the said property was
in November 1980, The defendant was therefore aware froe the evening after
the plaintiff's visit ended that his wife had changed her mind. He shculd
have disclosed tc the plaintif{¥, this materizl fact, ze sc¢ relieve the
plaintiff of the expenses of continuiny the nepctiations ond plens cf a
vrospactive purchaser pursuiag a hona fide comtract of sule, =znd the pain
cf diseppointment. Even, assuming that, on the cdefence’s cese, (which this
Court, does nct sc find) the plaintiff's first visit was in January 1981,
the defendent was under an <hiigation to then declare the changed circumstances.
He ¢id not even advise his own attorneys at law until March 128l. One camnot
fzil tc ncte the continuing; corresponderce between the regpective attcrneys
between the pericd January and March 1981.

The plointiif was therefore continucusly led tc believe that there
was no cbstacle to the passing of the legal estate -~ this was a misrepresen—
tation of fact.

The defendant knew thot the plaintiff intended to sell her owm
hcuse at Calsber Mews. This Court is not convinced that the sale cf the
latter house was absclutely necessary in order to purchose the Gwenden Park
property.

The plzintiff made an imitial deposit of $5,600C cn the sale price
cf $56,000. She clttzined & moxtpage of $45,000.

She scld her house for $37,066. There is nc evidence cf her net

preceeds after the discharge of the mortgage on her cwn hcuse.



The short fall in her fiusncing in the purchase of the Gwendon Park

" house was $5400 plus costs,

However, the Court finds that this is not a circumstawecs that
materially nffects the main isseus.

Damages in the teort of duceit sre at large. However such danages
must not be remote. The plaintiff pust be compensated in damopes for all
the actual loss flowing from the fradulent conduct — on the basis of
restering the plaintiff to the positior in which she would have teen if

the tort had met been committod, vide Deyle vs. Olby QIrcn@ougers) Limited

et al [1969] 2 AER 119.

The plaintiff's witness Iowm, stated, that in Decewber 1980 premises
similar tc the plaintiff’c at Colebar Mews would be valued a2t $30,C00 to
$35%,060. The plaintiff by selling to Miss Jrsephs for $£37,.000 cbtained a
price above the market value z2nd therefore suffered nc loss by that sale.

Cn her cvidence ghe would have scld the szid promises if the szle to the
defendant had materialized. L& person whe is wrenped must mitigate her less,
buet can select the locale in which she cocsees to live. She eculd find no
cemparskle and affordable alternative property to buy amd sc wag ferced to
acquire rented premises. The plaidntiff had been paying o monthly mortgage
of $270 and now had to pay rental of $3CG0 per moenth, zm increase in expense
¢f $30 per month. This she is entitled te reccover. She is not entitled to
the Cifference im the merkct value of her house 2s at December 168C and

19¢4 as claimed.

If the defendant had <Jdisclosed the reluctance tc sell, ss he was
cblized to, the plaintiff wouid not have had the valuation done nor imcerred
the penslty froe her mortreye company.

In the circumstances there shall be judgment for the plaintiff 2gaiast
the defendant in deceit.

The damages recuverable zre:-

(1) the differemce beiween the former menthly mortgage

peyment and the rent paid from L.8.81 to 31.4.84

35 menthe @ $30 {«r month $1G56G.060



(2) Three (3) wonths® wortgage - penaliy @ $270
per meath $810.0GC
(3) Valuetico chorpes 132.0C

On 2 further submissiom by Mrs. Forte for the plaintiff the Court
awards for Generzl damages, on the basis of the case ralded oo hy the
pPlaintitf - Mafe vs. Adamns, for physicel inconvenience an amount of $106,006.00.

The Court aweyds.

Specinl Damyyes £19972.¢0 & interest € &4 from 11.3.81 to date.
General domages $10,GL0.CL & dntercet @ 6% from 12.8.81 to date

and costs to Le aprend or toxed.
Cn 1.5.81

The Court had stated, in its judgment con 31.7.91 that the pepcral
Camapes are awarded on the brgis of the decisicn in Mafc vs. Adams..
The compensctory damapes therein awerded was B1CG for phycical inconvendence.
The court weed a2 fipure of BIUCO dnstead of LICC and comsequently the saidd
demages were gpiven as §$i0.00U. 00 instead of §100C.

Accoxdingly in its iphereut jurisdiction to correet errors and
clerical slips, this Court omends the award tc read "Gereral Damsges in

the sum of $1L0GC with interent ¢ 6% from 12.8.21 to date.”



