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oL COVBT'OF_“

. law comparable with the. first part of section 80,.and it {3 necessary

. Law or does it simply mean thabt where proceedings are taken on

__other duly authériéed-bﬂicer or. servant.of such Board? - . .~

' Central Board or a Loral Board and prescribes-in the event of such.-a -

Ca

THE . JAMAICA LlA‘-;’ ﬁE?on'x's 7[5--.1',1,‘};' 1-
or niembgr,Vdulfy_lfap’ohonseﬂ', (which agaim the Supérintendent '“',as zot)."
If section 80, Chapter 71, contained words limiting the right to prosgcute

- to an nggrieved person and the Central or a Logal Board, the decision -
. in. Kyls v. Barber would have heen conelusive,” but there dre no

express words of limitation in section 80. For the same reasons- the"
case of Bowyer, Philpott & Payne Ltd. v. Mather (1919) 1 K.B. 419,.n0t
cited by Counsel, affords no guide to the interpretation that is to be
.placed on section 80; vhile Harring v, Mayor-of Stockton 31 J.P..420, .
the other case cited by Counsel for the appellant does not appear to
be relevant, - o S

*The-whole matter is free 6f authority, thers is no section of Hnglish

for us fo ascertain what section 80 means. Dées if.mesn that private
individuals may not lay informations at all under the Public Health

- behalf of “the Central Board or a Local Board as tlie case may be”, -
and nob by private individuals (by whom, howevér, :.they may also be -
taken), they should be taken on behalf of the Board by the.Clerk or

.. Bection -80 consists of two parts—the second péfﬁ'-beihg based on. -
section 259 of the Puhlic Health Act, 1875, quoted above. This. part -
causés no difficulty. It envisages the case of a prosecution” by "the

prosecution how the Board may be represented in 2 Court-of Law and

carried on. Tts provisions ars entirely procedural.. = 7.

It is the ﬁrst‘part'. of section 80 that sauses difieulty. : Section 253
of the Public Health Act, 1875, enacts Shat— '

by whom the presecution on behalf of the Board may-be instituted and - |

’ ;'pmceedings +« ... shall not be had or taken by- any peraon utixér_' .
* than a -parby aggrieved or the local- authority ..., AR

end seciion 80 enacts that— R .

- ."“'proceedings may be had or baken .- .. by the -Clerk or other
duly authorised officer or servant of the Board,"! ~ .

i ) -

Does the latter fme‘an that proceedings may onlj be talen by the
Clerk or other duly authorised officer or servant and that- proceedings
may not be fsken by private individuals? e

Wa would now refer fo the language of Lord Alverstone, C.J., in
Giebler . Manning. He said:— R
- ""Can a private person institute proceedings under section 47 (2)?
Apnrt from express provisions limiting the right, I should have
thought the point was toa clear for argument . . .
“+ it it had been intended to limit the right to take proceedings . . . .
to a limited class of persons, such as medical officers.and. sanitary
inspectors, words would have been introduced into the seafion
taking away from private persons the right to Iay infermations
under the section.’”’ ‘ Lo

.. I think that . |7

. these persons ¢

. first point
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section 80 merely lays down that
al Board or a Local Board
f a private individual
nsel or Solicitor”—
essly or impliedly.

tar the firsh part of
- e had or taken by the Centr-
+ b one or the other. The vight o
ation "in person or by his Cou
cer 438—is not excluded either efxpr

to abrogats the right of a Prvi
‘;‘:}f ejnder theal’ublic Health Law this would have

2. v N l
ted, This is the view we take quite independentiy
~aleth, ’

proceeding:
but not exc
to lay an

fo lay an iz
baen expres:s

rgi section
the appeliant referred to the marginal note to

“J“'Persons entitled to take proceedings for oﬁnelies
e, take the headuote to refer Eo personé “t .Oi
-n, viz.—those who are autherised to BCL for thfe den 1at

, are entitled to take proceecings; we do no

I::al Board i \
vine (for o headuote is itsel liable to be interpreted) thab
it = IR

we the only persons who are entitled to talke precesdings.

80 which »
against the

Board or a
read it as 1=

Taspector as a private individual was

tnign the Sanitary :
% \ in the circumstances, the

In our ol . \ .
entitled to i:v the information he did and,

de on behali of the respondent does not arise fox

consideratic:.
The appz:l is -dismissed.

I3

REX aso, MAHFOOD v. HANNA _

14 8.C.7.B. 31
ndlord ar. Tenant—Rent Resérigtios i i ' et

:Jml!d:tlt:irlor: f:- use by ‘‘him''—Rent Restriction ng: Law L‘ of 1:{4_:.5. fi’ (()Il:it(et_'r
'Iyan:;[ord mf.-: T:nant—Rent Regtriction—Reccoery of Possesswn.— atice to Q

’ B = . .
dgreement oi ia duration of tewancy. .
Parade. Kingslon, was the wholesale firn
 of BT Mahiced & Bro, The partners of the fixm, fer the purpose of e:;tendmlg

:hei—‘ bq;inecs and for muking provision for the sous of Mr. R. Mahfooc‘.
ne‘ f th —-i‘rtner y a liraj iability_company” to eany on a retail
o X

Tbugindss. The appellant. tenant of the premises, wai given notice o quit

~The owner of premises 41 South

045, the appellant jn consileration of Messs. Mahfcod teking no proceedings

- Agains: him. agreed to vacatemand deliver up gg;session' of the premises on or
;fﬂ‘l_:lﬁe.,ﬁ!)' _day_nf_September, 3945 -

- Theﬁ’,ﬁ}ﬁ'““?/"kd to 'dcfliver up po:—s:.fssicm.

- Hegp : 1 The respondent swas not ‘entitled- to a warzant for pos‘sessi;ln ?f the
- premises under the Rent Resiviction Taw. Taw 1T of TLQ-H, section ll« -{4) (2)
as He premises were not required by che landlord rer use hy_hlm. )
iii) nor was le entitled to a warrant for passesslrjn-‘ under -s;e‘ctmn
17 ) Cd‘} as (he agreement of the 1ith April was not & notice to quit by
the qﬁleuant. .
"4 D Vries v Sparks 43 TLR. 43, followed.
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ivate individual gpave, C.J.

Hicnt CowrT
(In Chiarabers)

1946

Iy ~
on Jlsr March, 1945, and failed to deliver up posicssicr. On the 1dth Apmil,

i i [}
1-—Reeovery of Possession—Premises required June 91; July 12
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! .Kiﬁ;;:o:n f;ﬂmptl;i orger t}lade by Grahgrm Acting Residﬁ?}ﬁ:?liaéiétiﬂ@ : [6 JL.R.] THE JAMAICA LAW- REPORTS . L7
' ) A Appealf _allaw;d,y ess:ons,. . RO c The app.ellnnt was: given nokice l'jo qui.t on the T‘iisﬁ Mareh, 194.5.‘: {Elu“ghf“;gg;)
. ) oo Murad for the appe]lfmﬁ:_ T S . and has fnllled to deh\'f:r up possessiol. 16 was argued th'at au.m'tle; 1945
i L R : Manley, K.(., 'fOL"tlie'responde.nt_ o R B unde'r section 17.(1} (&) cafinet be'n'Eade because the premises are nob o ==
A o T ol S sl required, by the landlord, because it is unteasonable under the elrcuin- MAE¥OOD
: ' S < e 1046, July 12: . . [ Cur. a_d‘”""”""u- R B stances Tor the Court.to-lmke s ovder, Wil beenuse, i an ovder were H-:;‘:.m.
i © 7 MaoGasaon, MacGrecor A‘o’ T -{E‘Hi* ‘e S ST T ‘ to be.made, o greater havdship would be created on t_‘.he appellant- than / R
i -« Ao T Acting Reside,n ; ;)‘_a lst . fb lhl('an HPPEF.'I fI’OiTl the declsiog_ of the " would be created ou the respoudent if no order were made. MmGnaa?é
£ R o Warrant of possesaioﬁ issue-‘ fs: thl;}gston;? which he 01jégged that a- The evidence disclosed that the owner of the premises, 41 South - )
f:i; L S of shop premises at 41 Soutli Para(j Ccfn_q;;;uam fo 1'Bf°va?'_1_}°33639i°n Parade, .is the w sple fir Y \[hiood & Bro., and Ghaé’the
‘The defendant appeals against thate‘.rl)r}d _‘11-159[:013 by 8lst July, 1946. _ Prenises ave wanted for the limited Lability __f_i")‘nll’ﬂ“_.’ig&})}_lﬂ‘_fo‘)d_’ﬁ
‘By section 17 (1) (e) ;f' tl;e Renb'it{ e:-' g ' - o) Limited, to carry on o vetail pusiness. T Lave no doubt thg}t it ca};nﬁt
of 1944, it is provided that.no order fo '.eiiu'c ion Law, 1944, L‘_"W WL be said that the preniises are wanted by the landlord *for use l:?y him*’.
- any confrolled premises shall he madl 113 recovery of POSS{E.S.SlQn ‘?f o The respondent hus; therefore, tailed to prove one of the requn'elﬁent;s
(8} the premises Laing ,Ef}l“ BT Y . for an orvder unless-the argunents put fopward by Counsel on his
"are') o 8 being o cmn.mewla% building (which in fach.they - . behalf are successtul. .
e "~ for ,trade' r;z:;::;):? :‘Zi;qu by h‘]m !andl.orf{ for use by him | h T was submibted that the phrase “for use by him'® musk beﬁgiveu'\
(b the Court' considers it voasonable fo make S & broad covstruction consistent with business and trade usages. ’I‘.he
. {8) provided thab an order shall not b? ,Ilmde such an order; and © - egvidence disclosed thab the parinevs of R. Mahfood &. Bm". Me. B:zk
- _algo satisfied that huving regard {-.oLa?Ilihe u‘nles.v, the Court s Mahfood and his brother, for the purposes oi.extendmg their fnusmes.s
.+ - bardship weuld be” éauged D;Jy grantin, e;;:rqun‘mtances,v less ] and of making provision for the sons of Mr. 'Ihz]: 'Mahfood: formed this
' " refusing to grant if, which- circﬁnzs tar; eg ) T dql.dier than b)’ 1 limited liability company to earry on & vetail business which would be
o T of whether other accommodation i c'.s include the question supplied with goods for sale; by the ﬁ1:311 and by othu.er wholesalers. The
T . or the tenant, ‘ lon is available for-the landlord - 1| - ovidence also disclosed that the object was i"O cu‘c;mvent anig?lfny S
The first guesstion iz : ‘ e . - |- . _contemplated legislation prohibiting a wholesaler trading as & retailer.
/ vomises, T Et,.:?f); [.:fn i:;l;gt};ef (131:: fact the premises .are controlled - ) "* On these facts E was submitted that the particular situgtion that had
" /'the facts, it was wrongly assunlid izu;felcfor the respondent thas, cn <)o erisen was in the nature of a tied house, that the ?n'gers propose‘d
was e statutory tenan:y sreatod b E{ ourt; below that the tenancy .. ‘o make use of the premises for the furtherance of {.ﬂleu' own busme.ss,
sub-ssction only refers to a ciwelliy -si: mn-lg (3}.°,f bhe_‘ I_{aW,. as that || . and that the requiremeng of the section “'use by him'’ were complied
o \‘?/G;)mmemial* bhuilding, I am noﬁmg‘;.?; se' and: vot-taa public or to with, I cannot sccept that argumént. T was referred to the case of
. \dvas made in the Cou:h below .‘_M‘%];:’i-ed‘that any. Sllc!}:;gssumption 1. ' Usher's Wiltshive Brewery, Lid. v BEruée (1915) A.C. 483. Tl}at ..
.of 41 Bouth Parade up to 3151".'Dec;“'b lward R. Hanl.'f}.ah was. a temant: |/ wag & bax case in which the House of Lords hel‘d that the compaiy,
& eub-tenant cf his of a portion 1;1 ‘:;’ 194%’ lam% f’h_ appellant was . | _in estimating the balance of the profits o.f its business for the purposes
. “November, 19d4," Mr. B. ‘R. ¥ ot the buﬂdmg'" and?""“)@f-ﬁllve 80th - {Y of assessment, to income tax, was entitled fo-deduct certain suins
N 0( nofice to quit un' the 313Ii: D.é 3-1?,? gave t,he aPPEI_!jﬁFlﬁ':"bha month’s || expended by it on expenses necessarily ingurred for the purpose of
.. “términated. There is, in m cue?:r o :9;‘4:- the daf‘-a"-"fa’hﬁ his tenaney = j{i° ~ earning the profits. The pavticular expenses. related fo tied houses,
N the’ Co_ﬁrt couid dm"‘, i-,h;:,ygoé';m%n i al_),}mdant evidence: from whicl ; . . houses owned by the Company and rented by the Company to ten.an&s.l
hecame & p:lonbhliy‘ tomant of —th?sfof] that 'ther‘eaftmﬁ the _wﬂppeuan_t,‘»j A i That case differs from the present in that the Brewery Company atse‘h'
, 2. month. I'have considered the o lehpcgden_t.at .a‘-r.enta;l' of‘£_6_0 per- ||Il ., - was the owner of the tied houses. In passing. T wonder what. would |
- A TR, 430, Tt differs f;€;mti1e 1'?5:” of ‘1'_[0"’:’30"'"'”-l Tagobs (1948) 2" it~ v iai ‘be the renction of Mahfood & Bro. _sl?oulii they he assassed to income \
i3 the avidence of the crention of l:ie“’em’ case in that. 11.1-?this. case there } tax on the profits of Aahfooil Lisuited. ) )
Gagse the leawned Counﬁ’;’r éourt J‘ d‘E _I;le‘;" ‘f?ﬂqncy, yﬁk_\yle:m- Morfison's e Tt was also submitted for the 1'espond.ent t{]at he was enkitled to 7}’ ‘
sommon law isnanev from “r;ardt ge held' that therg,.‘-_v"vﬂs” & continuing * EL the order for passession by rvenson of section 17 (1) (d?. as the berant
= at the expiration of “his leas.;dn? o year bee&_LESB the: tenant hald over 5 - had given notice o quit, und in consequence of that notice, the landlord ‘
tandioed, : © panmg rent which was_ accepted by the - || . had taken steps as a result of which he would be severely prejudiced .
T LT B " if he did nob obtain possession. .On the 1dth April, 1943, the parties
*sfgned n r]&:mq»:nt. gxhibit 4, the matevial-part of which is as follows; — "\if
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Hiem Court .
(I Chambers) .,
T 1846 K

jaking no ‘proceedings- against Mr. -Hanna %o recover possession

REX -ALO. .possession of the said premises to ‘Messrs. Mahfood on or before
Manroon. . the 30th day of September, 1945, . .. . A
C Tt was. submibted that this document amounted to a notice to quit

‘by the defendant. "1 cannéh.gee that it amounts to anything mors than-

MAchzs:fé :,L "aii agreement as to the duration of the tenancy, Dq. Fries v ‘Sparks

43 TLR. 448, and it is not, in my judgment, s n_oﬁice" bo quit.
o _ The respondent, therefore, is nof entitled to the ovder for recovery

;e 777 Tof possession and the judgment of ‘the- Court below must be reversed.’
The appellant must have the costs of-this appeal fixed at three pounds.

cowms oy - .~ -7 REX v. JOHN WALLACE

Ai’gfgb 3CAJB 60, T e o

- Famaice Constabulary Force Law, Chapter 129, scction 2%—Jearch in presence of

May 30; July 96 Justice. of the Pcdce of. person abrested on -suipicion of being in possession of gange
- —Provision. engbling ard not mandnlory. : AR .

- - ’is-premises for ganga, put his hand into his pockes; the-conatable then hald
" the -gppellant’s hand, searched the .pocket and found ganga in ik ,The
. constable said he did not itake the appollant before a Justice of the Pence

" to -be semched in’ accordance with the - provisions of section: 23 of the '

‘Congtabulary Force Law, Chapter 129, because he thoaght the appellant

. Hped: The search in- the yresence. of & Justice of the Penes proviied f;._)r
i section 92 of Chapter 129, is enabling and not mandakory, and when a

acriving o his judgment.

- AppEan from convietion by MacGregor, Resident Magistrate, Sra.i'nf;-j.‘ -

s Qatherine,
: ' Appeal dismissed.
. Manley, K.C., for the eppsllant: .
Phillips for the Crown. )

i ade. vult.

1946, July 26: " The judigment of the Court (Hearne, ¢.J., Savary,
J.'and Carberry, Ag. J.) was deliverad by the Chief Justice.:

Heaznz, C.J. Hoaswg, C.J.: The appeliant, was charged- with. the. unlawful

przsession of ganga and was convicted hy the Resident Magistrate for.

- Saind Catherine. He Lad been arvested by a police constable who had
e - ot taken him *‘forbhwith before a Justice of the Peace to be gearched’ .
in his presence’’ and it was submitted to the Resident Magistrate who

tried the case that ss the provision of the law -contained in section 22"

of the Jamsica Constabulary }?opcg,La\‘{’, dhapter 159, had not been .
complied with, ‘“the defendsnb musf be discharged’’. R

O[5 JERY
g is_-agreed ... . thatin ‘onsideration of Messts. Mehfood -

of 41 South Parade, Mr. Hanna will vacate and daliver up vacani .

_appellant, on beinyg told by & constable that he had =. warrant. to search

" would throw away the gangs and evade arresi while the constable recoverad .
the gangs. ! ’ . - -

defendant is not taken before a ‘Justice of the Peace to be searched thet fact' )
v © {ogether with the reason for the pmission are matters to be token into account. © - ..
by the Hesideat Magistrate together with the other facts of the case in. . .-

};ﬁiLﬁq
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| . The material portion of the section is as follows:— Ci‘;;j“;‘F
' “1t shail be lowful for any . ....  Copstable to apprehend 948

without warrant any persen known or sugpected to Le i unlawin —

- possession_of . ... .. gange ... . and to take him forthwith Rex
before n Justice of the Peace who shall thereupon couse SUCT g oo oo
person to be searched in his prasence.’’ ) U

The Resident Magistrate ruled that non-compliance with the law Heapws, C.J.
did nob alter the fact of posséssion (if proved). Tn this Court it was

‘argued, not that the Resident Magistrate should have rejected the )
evidence s the law had not been complied with, but that, as it had -

not been complied with, the Resident Magistrate should have treated /
the case as in dubio and acquitted the appellant.
The provision of section 18 of Chapler 129, which is preceded by
the words “it shall be lawful’" was construed in Palwer v. Robimson
Clark’s Reports 2, to be enabling and nob mandatory; and, in our
opinion, the provision of section 22 of Chapter 129 (that the search
after arrest shoutd he mude in the presence pf a Justice of the Yeace)
which is preceded by the same words it shall he lawful® must gimilarly
be regarded as enabling and nob mendatory. T4 would appear that

it was enacted as well for the protection of the police, in # cuse where

the police found no ganga on a search being made, as for the protection.
of the subject in a ¢ase where the pofice, on & search being made, claim
to hiave found ganga. Tn the former case, if the provision was mandatory.
pon-compliance together with other additional avidence may leave a

i ponstable exposed to a civil action even if complinuce in the particular
icircumstances would have involved the coust: +le in difficulty and the
" subject in hardship. A person may, for instance, be arvested ab night
“many miles from the nearest Justice of the Peace. In the labber case

N

‘we thinl, the provision being enabling and not mandatory, that when P
o defendant is nob talen before a Justice of the Peace to be searched,
Counsel is entitled to submit that tle credibility of o witness deposing -

to the finding of the ganga should be viewed in the light of that not
having been done, as well as the reason (if any) given in explenafion
of why is was not done, assuming it is believed, but it is not a good
ground for submitbing that '‘the Jefendant must be discharged’’. .

The avidence given by the constable who arvested the appellant was
that the appellant on being told by the constable that he had a wareant
to search his premises for ganga, put hig hand into the poeket of his
overé.}l, that he then held his hand and searched the pockeb-into which
the Liand had gone. Theve he found ganga. Xe acted as he did, he
explained, as he was afraid the appellant would throw awny the ganga
and possibly evade arvest while the constable recovered the ganga.

We.are nobt prepared to assume that the Resident Magistrate did
nok consider these cireumstances in coming to the conelusion he did,
and we' pie quite unable to say that he should have vigwed with doubt
the evidence of the police constable because be did not. for the reasons

ke gave, forthwith take the appallant before » Justice of the Peace

to be searched. ‘
The appeal is dismissed.




