‘Appeal No. 1 of 1976

inclusive,

BETWEEN i

Adesd Mahfeod = Appellant |
AND |

The Commissiener of Inceme Tax « un;pondint \
\

For the Appellant Hrl. ACo Nuds&u-’hlxlipn and :
EAERE Dy, Adelf Edwasds. L

For tha Respendent t Mr, H. Hamilten instructed by
, .ctovn loitcikor.

The Appellant is upp&nltnq agninnt th:co noeisLGns of the :
Respondent which were made en the lth Decenber, 1978 £7 respact of >

his chargeasble anono for the Years of Auitnnncnt 1970 to 1972, ° ;f

The facts are n¥h in dispute and are as fellews)

(1) The Appellant was utiall'uatdriaivtlnen an T

empleyes and Dirsctor of Messrs, H. Mahfeed ;;j%
& Sens Limited, & limited liability company J\\\
incerperated and tegibtered in Jamaica with .
1tt‘rbgtit6¥ba office at MNaxbeéur Btreet in E

the parish ef Kingsten. (Nereinafter T
referred te as the company. ) ’\1
>
{(2) The Appellant's ¢dhtglct of empleyment with _ff;(
the company stipulated that as plrt \ £ his jggi
remineration as an empleyes he v¢u1¢ | f.fﬁ
provided by thc genpany with fres h-uilug fjf

accommodation, ‘That uceomdauon m-utad |
of o heuse atnnding in its owp, qgounau and | |
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(3)

(4)

(s)

described as - "a fully serviced and maintained
residence including the services of domestic
help"” fer the residence,

In accordance with that contract the employer/
cempany precured proulnco and pruvidcd the
necessary aounntlc stat? for its maintenance
ana upkeep, ‘atid ¥Ka Kpbdiihﬂi. ‘in due courses,
teok up residence thcrctn and resided there
througheut the peried relevant te this Appeal.

All the expenditure incurred by the cempany in
the provisien of this ancnttyftnr'thn Appellant
was accepted bylkhd Respendant as expenditure
whelly and cuéihltv&ly ineurted by it in acquiring
its inceme during the years of'ini-aumont in
quaestien,

In his return of incems for such of these years,
the Appellant included as part of his emoluments

from fill eNpleymEnt By the company;- an-smeunt

said to represent tha taxadle value ef thea free
acconmodatien provided by it as his employer.
The actual ameunt was a sum aqual to ten percent
of his tbtnl salary and demus fer each year
respectively. The figures were:

(1) for Yaar of Assessment 1970 - $4814
(14) for Year of Assessment 1971 -~ $338, and
(144) for Year of Assessment 1972 - $6383.

These figures were, according te the Appellant,
arrived at in cempliance with the Ihisxd Previse
to Seetion $(1)(e) of the’ In«n Tax Aes which

states, tn df!dﬁi, that the unnual value eof any

quarters/ececes
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P aaﬁﬂiﬁiﬂtﬁﬁgg%icr:d‘;c. granted in respect of
empleyment ~ "gshall be deemed net to exceed
ten pcrcuniui ;l the t.ial emoluments (ether
than the value of the quarters er residence)
paid er payable fer tha year of assessment”,

w ‘ (6) The Respendent, hcdnv'r. upen an examinatien

< | of the Appellant's Return, Geek the view that
the provisien of demestic staff for maintenance
and upkesp of the residence was & gaparake

~ hansfis frem the ﬁtovillcn of the residence
itself, and, therefore, sught not to be

inciluded in the estimated annual value of the
3 " residence, but separately returned as an
: , Addisienal perquisite accsuing frem the empleyment;
<~ and reised assessments upen the Appellant in

accerdance with that view, ..

(7) The Appelient ebjeetad o khe assessments,
arguing that the cest of‘paihtcnunco and ﬁpk-cp
»olmth.QpcaullOOwanuldmnnt.bp51gpnxnthlg*kqud,
as a perquisite because that cost had been
alresdy included 4in the estimated anmial value
of the premises as set out in his Return, He
further axgued that te so trest tho‘anttor would
be tantamount io taxing the same income twice,
The uonpondcnt’rntulnt ko aeccyt4that view and,

Y /‘\

in dhe course, issued Doeluion'ﬁittcol confirming

the assessments,

< f The Appellant new appeals.

As will be seen frem the feregeing, the peint is a shert
one, namely, is the provisien of statf feor the maintenante and
upkeep of the residence sccupied by the Appellant in the
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circumstances outlined nbovu, to be scpnrutoly assessed as an “other

allowance granted in respect of omployﬁoﬂk“; or, is it te be included |

in the estimated annual value of the residence occupied by the

Appellant in respect of his empleyment. It is to be noted that the

Appellant does not dispute that the provision of free quarters is
\
a taxable perquisite in his hands, he is marely disputing the |

method adopted by the Respondent in computing the quantum thereof.

In my judgment, the answer to the question arising on the

foregoing is to be found in the Income Tax (Valuation of Heusing |

Accommodation) Requiatiens 1964,published on 4th December, 1964 in |

the Jamaica Gazette Supplement No, 152 - Notice Neo. 378, Those |

Regulations were published pursuant to a power conferred upon the

Minister by, what was then, Section 73(1)(f) of the Act, which
provided as follows:

"(1)

The Third Proviso to section 5(1)(e), to which reference has already

The Minister may make regulations with respect '\
to the assessment, charic, collection and |
recovery o6f Income Tax in respect of emoluments I
to which paragraph (c) eof sub-section (1) of |
Section 3 of this Law applies, being Income
Tax for the yeaxr of assessment, and those

\
|
regulations may, in perticular, include pro- \
vision for -~

(f£) determining the factors which may
be tsken inte account by the
Commissgioner - '

(1) 4n ascertaining whether
or not any value should
be attributed to any .
quarters or residence
occupied in connection
with empleyment and

TP

(11)

nforcsa A"

been made (apart from limiting the charge for the perquisite of free 'X

quarters to ten percent of the total emeluments) also provides that

the estimated annual value of any such quarters or residence is to i

be determined by the RespOﬁdent/Commissioner having regard to sureh

’
» .

. requlations/..e... .
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regulations (if any) as may ba prescribed by the Minister.
Clearly therefere; in determining estimated annual value the
Respondent must have regard to such regulations, if any, as may

be in force at the date of the assessment. In other words, since

1964 are the regulations which were prescribed by the Minister
pursuant to Section 73(1)(f) of the Act and were in force during
the relevant period, and since the Third Proviso to Section 5(1)(c)
requires the estimated anmial value of free accommodation to be
determined by the Respondent by reference to those regulations,
then, it mist necessarily fellew that all questiens touching upon
the valuation of that accommedation for purposes of section 3(1)(¢),
are to be determined by him by refarence teo, and in accordance with,
those regulations, If no regulations had been prescribed different
considerations might hava applied, but that need not detsin us here
since regulations were in fact prescribed in 1964 and coevered the
period relevant to this appeal. Regulations having been prescribed,
the Respondent mist in my opinien be guided exclusively thereby, and
he is not at large te intreduce any subdjective netions for

determining estimated annusl value,

If therefore, I am right in that view it only remains to
examine the 1964 Regqulations in order to see whether they support
the Appellant's or the Respondent's approach te the problem,

In that regard, I think Regulation 3 is the most relevant,
That regulation provides inter aliast

"3 -~ In estimating the annual value which should
be attributed te quarters or residence occupied in
connection with employment, the Commissioner may
take into account on the one hand -

(a) the rent which might be reasonsbly be
expected to be obtained on a letting
from year to year, at arm's length, of
the quarters or residence if the
landlerd undertook to baar the costs of
the repairs; insurante; tares and other

WMW the
quarters or residence in s state to ‘

-~ o A . R
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command tht’ront;

(») B00C0ERAEIALENBININNGENBOOOEOEOOIOESOIOESD

N (e)

and on the ether hand «

< é (d) the axtent te which thé se is as |
s repregsentative of the uuplsgx:n:!thux than
kli\i bcnolxcill A0 the Oj‘ﬁ‘“‘w tot othtr
SV ressen’ on BUE b 28 zlb
- Deing converted. inte mw u uncy' wm;

(o) zent pald the sce w in nupcnt of
::{ qparttrt tzrtuntdcnntfl

() any cuilgutttn of he dddn uc to uccu the
quarters o refddincs for

the' duties ef. ﬁit i
":::‘uuttn to whieh: uuﬂh “'2 :g““‘ a4
, reasenably ba akpécted ¢nine tnubn ance
.- te the eccoupiery .

(g)  whe lecatien of thuzquurtux oF residence
< within the e» nd of sy inbtiturdien dx
. w lltiblilhutut “gha extent 86 WL sueh
- .locatien weuld reassnadly e Gupdctiﬂ te' cause
incéfivenience, to the. ouunp&ut.

.....

n.gulatlun 3 supra, mﬁroorlcnn‘apiaiiwiii'ii‘dlf. It sets out
a nusbder of factors which. the_Reapendent may. takc inte acceunt in
. determining value., In se deing it antlcipat-l that ne two cases
are likely to be exactly the same; and se; the Regulatien merely
sets out the guidelines undexr which the varieus permitations of

\ , /—-\'

circumstances likely te asrise An. pracbicu'aro'ti'hd‘dnnlt with.
During the hearing there was some discussien whethar »r noe the word
"may” in Regulatien 3 was to be construsd ul,"nhtt“ x de not however
think that much turns on this. In my view sll 4% ameunts to is
that where, in any given case, ene of the circumstances meéntioned
A in the Regulatien exists, then that cireunat;neo mist be taken inte
. account in determining value, »oalun. thi !Hltd 'rbvilo ‘states thnt

.................

as far as it goes.

Basing myself therefore on that basi® appreach te the
1ntugp:¢tation/....d :

Wi - g ?M{;"S .Q.:.,‘ e
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1nﬂerprotatian of the 1964 Requlat&onu. I f£ind, as - fnct, ﬁhat

| 1n Requlaeion 3 at paragraph (a) #nd paxagrnph (c)e I‘rufaxi of

, couxnp, ta tho provision in the Appmllant'n cont:net of'QQplvqunt: g ‘:h

_fbr tﬁa-malntenanca of the konidanco and for thq ‘“991§1 ”f”.

"v_ithale which tho Respondant waa raqutrod by eho 1964 chulationt to

Ean Jpia ‘:‘.{.T:.

iii 1n§¢ ucc¢unt in dot-tmininq cntim&tod annunl vnluo 1nnth.

% Ay AEANG, o :
-
e Lo O, \’ th

“.f

‘.wdgt“”man. §ho 1hcome of the App‘llanh trom thut partagalak ,,“‘e,
_ Aaun%h0 ﬁhh rwrlod now undar :avluw. I!. tharnﬂoxq' ghﬁwd,

.'fiq

| “yforthar powet to £urthef assess ”h’ Ap”"“‘ﬂt 1"

vjtﬁ"abattph a! thau in tha ntatutaa Howover. tha onty uﬁthorlty

  ‘° T’I“a"““ *" “"’"1““*"“" - ‘“Y '119”“!« nmu M msmeﬁ of
.Jéfam&ﬁhymnnt uther then that of freg qua;tprn or rﬁi&dnhcnzf;tﬁ wp.

oA, k"'ﬁ!u‘," lﬂ‘f‘a"«

=suqq¢btnd thai thzﬁ refnrendo to an T”T” %dJ*ux 7:~
. (j Q‘,\:“'{:' .
tctﬁecqwqf,QMpléymant“ in seczinn B(d)f«) way g&!t&c‘.ng g, ,ﬂdhxn
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vthe aeappnngng to ttaah ghn cont of maiﬂ@a??qg: Qrgﬁgkgzgaggﬁf}cnu
‘suppliud An the instant caan, as an. "other allowuago gtqntau ah
k;>wjrenpeck of émploymeut“, and tax it sapatately.i x cannab acecpt _
o thangha sub-uaceion confers any such power on tha Roapoqdqnt and
é:j’ X thtrefoto raject the argument on the polnt. In my judghunt, ’
qaktmﬂbed annual value 1s to be determined aolely hy k090r¢nch t;
thu raqulntzonn and such reference, in the 1nshpph cado,,xmquarad
»thc Rmdpanéant to take into accounty’ in tix&nq upnuhl vaﬁuog tho
vltuo faceora now in diuputo. Whethur or not ho d1d dd he 18
ﬁnnvhrtholcss doemed to have done so. and he had nﬁ !urthg;
>§;y,f'aueagameywto 1ucreuse the Appollant' anomo fton cmnlnmen&a ﬁy

{E;; Ls¢¢g;n¢vtu}¢roat those two !actors as napatate perqulu1t0¢ ucerulng

PR AN
. vfn". i
AN

f:umwhinyofilco of mmployment with the c¢ompany. ﬂn_

'S
-
~

o In wummﬂfT‘hngrefore. the position ac I ses it &s thay the

two of ‘the ct:cuustancoa axiatinq in the 1nntant qaso sxe: lnclududr

éommt |
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Rsnpoadane h hound by the criteria dcuneatad in thc 1964 urnmlatlom, . | ,
; anq,wharo tbe aiqcupstnncca 80 warrant, ha- a atatueoty duty to take | :_ :
— them mw;ﬁ%Wﬁ:: ﬂmtm Ahq estimated value of tzhc :‘:arquluta. SO

anc¢' hd rhaa doml ¥ he hps ne !urthar pwcz‘ to takc thau &qh uceaunt

_a&‘ yaar ia conccmed. It tho R,upondnnt Md. m_ i.n o
t‘?ct &mg :to w.count any o! the critcria a!nesaid. hn ﬁ mthha-

.11.1 N H N
- .

LA ‘H" }£-~;':

s U ha‘vi gbplu f.ﬂ that the totel taxabla emoluments °ﬂ ““ “PP'n"M

‘ *'l.;whb Apponant'u aaaossmeat as pat-h of the \qu of tha
:nummca or, u A aeparaste pnzqu!.sitd. However:, thuﬁ u ﬂdt the .

ﬁ mw viaw the npapondan& is limitod h:r the comblncd q#feet
.‘“*v! um 'xhid,. Pro'vuo ‘and the Reguutionu Mis' uhtﬂ«p&. Ehgrggga:e, ta
tax t.&z eum of maintanqnce of thg x:audencn otc. as a sepuutd ;

pa:quiaite mnoh atand. L

S

&\_, I %‘he .i.milzauon on the astimated value of frea quatteru ' A
4ypod§d by ht Thicd Pravho is a clear statenent M' pqliw by tha
P ,,L@ggauwg‘};;m‘ mons.*pi,mply, that 4n no ci:cumtancp a. thh

ﬁluﬁﬁ,’
"of g tawpayﬁz : l‘or thoae reasons the Raapundant Ln lmukihg “ﬁo tax
vh,z&par;atbly the cost of muintenanca end other sowicon galﬁtin@ to

> 4'-tho maidencp occupied by tha Appcu.am-.. mmld be neting not Mrely

_,without aht\&toxy authority, but alsn. eantrm tu t:ho mu&nly atated
.pq),!.c'; o! Nx‘uamenl. I cen find no juuﬁficae&on 1n thc étatuto |
:!'or gq; M npproach and I thora{ou rojnct Lt. e . ’ 5
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ﬁavim thiu matter . and it 15 ths.-.' 'rhore wal uom& anu @ur&ny '
hé '_iad&rlnq as to whmther some of tha ataff who workou bn thq :

"’;‘\;* p kgﬁ@“s qu provi.ding urvicu which were panonul tb. ,m i | ""““'
4 ?‘mﬂnt mw‘bu*’f'&mny pma,m; Hud ne ua!mucubn w&t ’
f’,ﬂﬁ} the oipend.ttun at ten percentum u the m;i ‘anﬂmt
A thiﬁ cmp),oyarleompany. 'I'Ms macter wtu thalggtﬁ;tﬁ'f‘ have o
'; Ps‘l‘* to- L-.ho ﬁnpondant fw: him to makc the nomaut;{ adjuamntc-"'
é ',",amv?rn'am wu:h the agreed figure. On the matn m’mt. hwW@rs
1 |

- He' A;:ptx},mt aueenedn.

. . . ‘ ‘(bumt Hm:sh) #’Q - 7 P
| " - . Pilsne Judge - o | o
¥

nmu (:curt ke

T e e st
\\f.,
€
“
/

-y
ke ;
i
{
i
. !

:, ) DT, N




