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UL MONA, JAMAICA

IN THE SUPREME COURT OF JUDICATURE OF JOMATOT
IN THE IGGH COURT oF JUSTICH
COMMOH LA,

SUZIT NO,C.I, 210 of 1973w

ZETHEEN Jovee liaitliand Plaintiff
(Executrix : estate Headley
George Howell, deceased)
AND AvVis Rent-A~-Car Ita.
and Defendants

Frederick Henrxry
Tried: 1977 - February 28, March 1 and 2
V. B. Franlkson for plaintiff
.R. M, Millingen for first defendant

May 12. 1977

Parnell, J.

Yy

When the trial of this action was concluded a little after mid--day
on March 2. I amounced that an oral Judgment would bhe delivered on *that day at
2 p.m. HMrx. Frankcon on behalf of the plaintiff urged clocuently that the
judgment should bhe put in writing. Iis contention is that the point of law
involved has not vet. as far as he is mrare,. been expressly stated or settled
in Jamaica.

& matter of great public importance is involved in the decision and
it raises a quection vhich ic of concern to the oxdinary pedestrian on the

crowded strcets of the island; to the tourist vho ie on a sightseeing tour of
our paranomic view and to those persons who rent cars to be driven by persons
uot emploved by the oﬁﬁers. The question which this case has raised may be put
thus: Uhat liability, if anv, does a car hiring establiskment incur , if it
rents a car to an American tourist who by bis negligent driving, causes injury
to a Jamaican and then leaves the island without any trace of his identity or
whereabouts before action is byought? Another way of posing the problem may be
gtated thus:
0. . If a cer rental fimxm in the course of its
business rent: a car to a person and thet person
negligently injures a third party. can the third
party or his person~l representativa nroperly enforco

his claim against the car rental firm For the negligonee
of thce driver of the hired car?
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. 2.

That is the q#estion which ic contained in the facts which I shall

now outline. The matter of the guantum of demages must rest on the solution

+o the problom «f Liphility.

Y mho first defendant hires a car

Avis TonseR-Cor Lbd, is 2 world wide organisation. It has a registerc?
office in Jamalcz. The compeny is engaged in e business of renting cars
mootly to courists, in intended hiren of a cax must net bé under 25 and he
should be the holder of o driver s licence Zeor at least three vears. A written
aoreamant is drasm up anc signcdrby the hirer and the company. The hirer is

given 2 copy of the docunent, the company keeps the original.

Oh the 6th September. 1972, the second defendant (Henry) hired a
Volksvragon motor car; iicensed and numbered FR 162. The car was then two monthse
and threc weeks old and it had done 3,509 miles. rofore the company handed
the car to thé second doefendant,; it wac completely serviced. checked and testad.
trakes, lights, tyres and hoxn were checked by a éomgefent rechanic. The
hiring ﬁaé open as tc time but Henry was told to bring in the car for checking

at the end of each week and to satisfy a weekly peayment for the hirxe]

i

Henry on his cwn business . _ .

It appearc that the second defendant Henry went on o mission conceraing
private detection on behalf of an investigation agency vith head office in
¥ingston. The dcceascd Headley George Bowell was employved to Iane‘s Investigaticn
and Scourity Services and went with Henry on his mission. On the 24th ceptader
1972. Heary was driving the hired car along the publicroad in the parish of
Tfélawny. He was on the road leading from the direction cf Hantego Bay towards
Falmouth. On reaching the district of Wiltshire and while negotiating a left
hand corner, the car.got out of control. left the road and overturned. Howcll
died the same day from injuries he received as 2 result of the incident. BERut

Henry the driver survived. He received injurlis and was hospitalised for

a period.

What caused the incident?

The plaintiff did not have a witness to prove how o why the cax
overturncd. A police officcr (Acting Corporal H. samels? of the Trelowny
Constehulory wonk To Thu coune mboabout 3:30 p.m. on the day in question.

wa morosulit of o Teport  he efficer wac Juspatched to immoztdgote. Zmd he
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3.

gave cortain facts from which it is argued that negligence on the part of the |
driver of the coxr. ocught to be inferred. It is gaid that this is a case vhonc
wthe thing speaks for itsclf.” ' |

The well worn latin tog ' res ipsa loguitur® is summened to assist

p
i
i
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the casc. Al

Facte relied on

Acting Corporsl Somuclc said that at thc scene, he obscrvoé the
following : : ; 7 :
{1} A motor cor, TR 162 on the loft side of the road - "

facing Falmcuth. The cax was off the road.

{2) The surface of the road is asphalted, it was dry and

in good condition.

{3) There was 2 drag maxik on the left side of the road
towards Talmouth. The drag mexk was 39ft. long and it
was below the ape: of the corner.

(4) The width of the road in the area of the scene is 22 fect.
The car ended up at a distance of 98 fecet from the fixst
sign of the drag mark.

(5) The two front tyres werc in good condition but the two
rear tvres. according té the police witness, were
crooth and there was a cut on the side of the outcr
portion of the left rear tyre. This tyrc was deflated.
There was & hﬁlc on the left roar tyrc about 13V in
length.

{6) The car was extencively damaged and was unable to move
on its own motion.

When Corpozxel Samucls returned to Falmouéh where he wag then

stationed he saw the se¢cond defendant in hospital. Although suffering Ifzowm

injuries, the driver told Corporal Samuels what hapvencd. The explanation is

simple in cutline.

t T was driving from the dircetion of lLwoniogo

Bay towards Falmouth and on reaching Viiltshirce and

while going arcund a corncr. the loft rear tyre

blew out, the car got out of control and overturned, "
Henry was gpeaking at a time when he 4now at least that his passenger was

. sericusly injured; the hired coxr was cutongively damaged and that he at tho
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time. was the scle survivor to tsll the tale. The damaged cor was taken to ;

Tolmouth and placed in the custody of the police. Phen the claimsmanager of the

first defendant sawv the car on the following day. it wos roegistering 4;868
miles, The cor had, thercfoxe, roegiztcrsd neorly 1,300 miles since it waﬁ
delivered to Honry pursuant to the written cgroeoment. It had avenoged abeut
7072 milcs per day over thc pericd.

i
Was the car hired out with any
defceots at all?

In the statcment of claim: the plaintiff relics on this factor as pext
cf the particulars of negligence.

% Failing to ensurc by reascnablce and adeguate
inspecetion, cremination, ropalres and mointenance
that the saild notor car was fit for conveyring
passengers in safoty.”

This failure must be attributed to the first defendant. But I find
no such failure. The evidence for the defonce supported by documents, iz that
the car FK 162 was ﬁew; that it was regulerly serviced and that it-was exxcmined .

! .
checkéd and inspected before delivery to the second dcfendant Henry. I find
_that-the tyres on the-car when it wos delivered were in good ccndition ang
road worthy and if the witness Samyels did sce smooth tyreé on the rear wheelc
of the car -~ a piece of cvidence which I reject ~ they were not the tyres whici.
the car had on when Henry took delivery from the first defendant.

| Indeed, vhen foced with the documenteory evidgncc as to thé age and
servicing of the car, lMr. Fronkson very wisely asked no gquesticn of the first

defepdant s Clcins Manager or of thgrmochanic cencerning adeguate inspection |
repairs. maintenance and road worthiness of the ili-fatéd vellicle.

' The proposition rclied on against the first defendant as ™initial
negligence” having been knocked out, Mr. Frankson now relies on the principle
of agency as between the first and second defendant. Paragraph 2 of the statement

of claim is in thesc words:

¥ pt all material times the first named
‘defendant was the owner nnd the second
named defendant the aoent of the first
named defendont -~ was the driver of motor
o ‘ vchicle registored FR 162,17

The purpese for the hiring of the car was known to the first defendant.

- .- *

The Claims Menagex, (Mr. Ponald Redcdisk) has this to say:




HHoAYY WAS ~mplows

o o by one's Invostigating
corvice: he was hiving tho car feox Kang s busincsg.t

1)

In September 1872, the first defondant had a Floot of about 240 covc
+o be rented for reward.® I overy cax Was hired cut at ony one time. the
first defendant would hove had no driver on the voad dixestly wrployed o8
suéh to manéqe or operate even one of its motor vehicles,

First defendant s acfoence

The substince of the defence of the first defendent is to bo found

in paragraphs'B and 4 of the dofence. They arxre AE followie s

Para.3: ¥By a contract in writing madc ca the 6th day

of September. 1972, tho first defondant lot on hire
the said motoxr car vehicle to the sccond defendant.
Pursusnt to the said contract the first defendant’
dclivcred the said motor vehicle to the sccond
defondant and thereby parted with possession and
ccntxel of the came,”

Para.d: uwon the datc and at the time of the zccident referrcc
tc in thc statement of clzim, the said motex vehicle.
was still hired to thc cecond dofendant and was not
in the nossesgion or control of thc first defendant
and was not being driven for ok cn behalf of the
firet defendant. The first defencant disclaims all
legﬁl lichility for the allcged ox any negligence'of
the second defendant.®

Faced with the stark legal. problem in the Cefence, Mr. Frankscen moved

towards it with cheerful readiness and assurancce. HC was carerul as he walked
along the thir ecdge. In cross exemination. he put thesc cuesticns to the
Claims HMenager.
0. "Does your compony talkc precautions as regards the

competence and cuitobility of the perscen or persond

who will dxive the car?
A. Yes Sir.
Q. Weuld +his be a true statement of your company s pdéiticn

that in corder to cnsure the profitability of its oparatizns,

erasasasB




6.
it delegates the duty of dxiving the coixr te

the poxrscih or perscn: who hirce the vehicle from itr”
The last question was not allcwed. It is a mixturc of law and argument having

regard tc how the épexaticn of the company 5 busincss is maintained.

o

Liakhility of secend defundont

" The second defendant did not appéar at thc trial. He entercd an
appearance to the writ of summcns but he did ncthing furthcr other than to choneo
ﬁis attorncy obout thrce wecks ofter his appearance vwas cntered. an interlecutory
suigment in default of defence was entered against him in due course.

Wﬁexe the happening ¢f an incident itself -~ the res ipsa -~ pointcs
to negligent management as the cxplanaticn in preference to any cther reasonabl.
explanation which tends to negative ncgligencé, then the prususpticn of noglicunso
romains alive for the benefit of the plaintiff. On the facts, I find that th. |
second defendant was negligent in.thc nanagemnent and operaticon c¢f the motor car
which left the road and caused‘injuries to the passenger Howell resulting in his
death. I reject the suggestion that thoere was a blow cut while the second

defondant,wvas driving the car without any negligence con his part.

can the first defendant cscape lisbility?

It is impossible for the first defendant to operate successfully a
fleet of 240 motor cars withouit 2 systom whereby competent drivers can be foun”?
_to operate them in the ccuxsc of busincss. The conditicn that o hirer must be
at least 25 years old and that he should held o drivere licence for at lgast
three years, is evidence of the precaution which the company takes, in so fax
as-the usc of their motor vehicles is concerned. The more competent and carcful
the driver is. the more profitablc and impressive is the resultaont bhenefit fc L
ovmer of the motor vehicles'which foxrm the fulcrﬁm of the cperation.

poes the clue to the solution cf the problem lie in the MHotor

Vehicles Insurance (Thixd--Party Ricks)act?

Motor Vehicles Insurance {(Thirxd--Porty Risks) nct

Section 3(l) of the Act states as follows:

¥ Subject tc the provisicns of this Lowr, it shall
net be lawful for any pcrson to usce, or to causc or
permit any othcr pcrson to usc o motor vehicle on o
road.unlcss there is in force in relation to the uscr
of the wehiclc by that person or that other perscon:
as the casc may boe, such a policy of insurance or
such o sceurity in xcspect of thixd - porty risks

as complics with the requiriments of this Low."

an - 4



7.

The "requircments® axe opelt ocut sn sooticn L oF o L ow oan

follows:

N

this Low the pelicy of insurance mwasst
which* -

() is issucd by 2 pozson wlhe is on nourir, oad

() insurcs such person, pPoTLons o TnT
of perscns; oF wmay '
policy in rocopect of ¢

o e may b incurred Ly hiun
of the death of. coxr Lo
persen causcd by o¥r SIIIing
usc of the mctor vchicle on

Vhere the policy of insurence has becn issucd. the Liability aricing
against any person covered by the insurencd is given a statutory protecticn
against the insurer if the said liobility is not otherwise satisfied. This iz
what section 4(3) of the Act has to say:

I Notwithctanding ony rule of law or any thing

in any enactmont, cxr any cther Law to the contrary.
a person issuing o pclicy of insurnnce under this
section shall be liakle te indomnify the porsons, or
classes of persons, specified in the nelicy, in
respect of any liability vhich the policy purports
to cover in the case of thosc perscns cr classes

of persons.™

A summary of secticns 3(1l): 4(1) and 4(3) of the Act aforesaid in
s¢ faxr o5 they affect the first defendont, suggests thet the fellowing pre:s

positions may be enunciated. thoether it should be held that the legal

positicn is zs shown hercunder will be stated hereafter.

Summaxy

(1) It was undey o statutory Juty to effect an insurance
against third porty risks in the use of its wvehicle FR 162
on the public road:;

(2) As between itself and o third porty, it was under
a statutory duty tc sce that thére was a policy cf
insurancc to cover the dviving cf the scednd defendant

pursuant

until the car FX 162 was returned/ to the contract of
hire;

{3) As between itsclf and the insurer, it has a statutory
right to be indemnificd, subject to thé limit cpeéified'

in the contract of insurance, against ony damage to

)
rwesweon; D
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which it is liable to pay & thivd Doarhy ATRLL
ot of. or on account of the uic of moto.s Ve s

X 162 on the road with its conuant aac in ths

course of its busine: S,

e, Frankson in a lengthy. interesting and o1 times spao ool Ginal
address made certain submissionc Based o an examinniion of Lol Leoiisly onEas

He adopted a fomm of reasconing which the geonctricizn calls Foroing he prool.
The social consequences are oo undesirakle and inirdcal to sl o car hiring

firm which exdists by hiring motor cars to tourist and to any IBISOR WIO will pay

the rental to escape liability on +he factc of the case. ith that +heme as hiro

N,

embiccation, he analysed firstly Ormrodv. Crosville Lotor Serxvices ii95§?'2 E,E.
753 (C.A.). In that case, &n arrangement was made botveen the owner of a car and
his friend whereby the friend was to drive the owner's car from Birkenhead tc

Monte Carleo. The owner was attending the dMonte Carlo rally. A suitcase of the
owner was to be carried in the car. hiter the driver had paid a viscit to friends,
he was to meet the car owner at Monte carle hefore the end of the rally and ther-
after both the owner and his friend werc to go on .holiday in Switzerland. While
driving to Dovex on the direct route fiom sjrkenhcad, the friend was in a collicion
and he was found parly to blame. The owner of the caxr wac held liable on the
ground that on the occasgion of the driving, the friend was acting as his agent.

Mr. Frankson adopted the following vords of Denning, L.J. (as he then was) :

# It has often heen supposed that the owner
of a wehicle is only liable for the negligence
of the driver if that d&riverx is hiz servent acting
in the course of his cmployment. Tuat is not correct.
The owner is also liable Af the driver is his
agent. thet is to say. if the driver is, with the
owner’s consent, driving the car on the ownexr s
. pusinesc or for the owner’'s purposes . ibid. p.754.

Mr. Frankson argued that at thc time of the accident. the caxr was being
used wholly oxr partly for the ownex’'s purposes and it was also being used for tiw
purposes of Honxy. There is no doubt that on the Ffacts in Ormrod s casa (supzz)
rhe owner of the car could not escapc. ot the fects in this case alc SO difforint.
Encouragemcnt for relying on this cace may have been generated by the fact that
under the contracdt of hirc, Henxy was required to pay the first defzndant a
certain sum for mileage done together with the stipulated woekly rental. So long

as the car was on the run, there was reward going towards the owner. But would

....../’9



9.

thic fact maie a particular run by Donzy o txip Pfor the cvmoer's pPurposcs® within

+he meaning of Leozd Iynning’s language in Ozmzod & case?

v, Tronkeon turned newt Lo Reapborran v. Gurrucharran i}Q?_f 1 G.LLR.

"555 (P,C.}. Thiz uaz an copeel fo the Privy Council from o najority decision of
the Court of Appenl. Suyana; -mich allowed zn appcal from the judgment of the
High Court éiuiiscing £hc nction hrought by the respondent againsc the appcllant.
The £pcts wors that onc of the nine sons of the appellant dzove the family coX
on = gﬁnd;y. rhore was o coillision with a car owned by the respondent. Tho
appelliont o ~hicken farmezr, did not have a licence to drive, seme times the
car was used in thae business of the appellant. On the cunday in question, the
appellant’s son L. took zway the car unknown to the appellant; the mission of

1, had nothing to do with the appellant’s business. The respondent sued the
appelleont for demages but+ he did not join L a5 & defendant. And at the +riai L
was;not called by either side.

The trial judge. on the totaiity of the evidence, found that it was

x,th proved that at the time of tho sccident,; L was the servant or agent of theo

appellant. On thgse facts. judgment wWas entered for the oppellant at the txial. _ %

It was the reversal of this finding of fact by the court of Appeal which was

restoxcd hy the Privy council. I do not think with xespoct that this case ic cof
any help in solving the problom which is before me. There was a contested factusi

situation as to agency. The trial judge made & finding. What is contaested horo

iz whether in law, on tho ancontested facts giving rise to the rental of the motor

car and the happening of the event while the car was in the posscssion of tho

irer {the sccond defendant). there is any liability attributablc to the ownox
of the car; i.ec. to the first defendant.
Tt was vhen the third case was exomined that Mr. Frankson articulcoted

cexrtain propositions which, according to him. flow from the scveral specches of

-—

the Law Lords engaged in the debate. The casc is HMorgansS V. Launchbuxy,_éi@?éj
each

. 127: /197272 2.5.7. 806. I hushond and nis wife/owned a car. After a

while, it was considered more seconcniical to have one X for the usc of the fomils.
the husband sold his car: the wife rctained hers in her own name. Busband and

. N . N j‘-uﬂ'-‘;i:“ i\g:{ .
wife used the car to go to and from work. Occasionally: the kuspabe would go

and hava a drink with friends after work and before going home. The wife shewing

woryy abous tids eryancIment . tne husband pronised his wife that if at any time




he was unfit to drive, he would get a Friend to drive him home. One eveninc

i
-

the husband decided to go cut drinking znd he telephoned his wife to inform
her of his plans. The hushand visited a numboer of public houses and had drisgwe.
After the -drinking beut . the husband, vealising that Zic was not in a position
to drive, asked a friend C to drive. The ﬂusband went into the back of +the

car and fell asleep. While driving. the car was in a collision with a bue owing

to the negligcnce of €, The husband and ¢ were killed. Three other passenger.

in the car were injurad. The question wac whother the wife being the registeroed

owner of the ill-~fated car. at the tim¢ of the driving. ¢ could be said ¢ havc

e b r

| been acting as her agent so as to make her liable in damagcs. Both the trizl
judge and a majority of the Court of Appeal held that C was the Fagent™ of the
wife because:

(1) Then the husband asked C to drive, the husband was

doing what the wife had asked Lim to do if he had too

muach drink:
{2) C was driving the car in the wife’s interest in
getting hexr husband and the car home.

‘ of . i
With the greatest/respect, the majority decision opended itsclf tc a

concerted attack in a further apoeal. Ivery loving and lofal wife shows an

_interest in the safoty of her husband wherever he is. She has an Yinterest” in

the safe return of any motor car that he drives. But if a2 husband takes lis

wife 's car and goes on a pub-crawl or sets out on a mission toc visit a kept

mistress, it is hard to understand how ho could be said to be acting on thc
-ﬁife’s behalf when he is on either of the expeditions above. _The mere fact -

that he is driving her car or the family car cannot, Ly this co-incidence.

".make'her liable on anhgggasionmwﬂich she would exzpressly disapprove or wherc
if she has no right to offer an "cpposition® at home, - no reasonable woman
;,FQ“{d be said to have authorised the act leading to the manner of driving
complained cf.

The judgment of iLopning, M.R. in torgants case;, was put under closc
scrutiny in the Housc of Lords. This is what the learned Master of the Rolli.
had to say:

esasrll



~ +» The owner or hirer is at common law
‘ . responsible for ail injury or danage done by
~ nis permitted driver in the negligent driving
0% the CAT.......' (Cee /L8717 2 W.L.%. 602 at

805 3.)

rut viscount Dilhorne did net accept +hig statement as representing the
1zz7. This ¥s what he sald:

¢+ (ith great respect, in my opinion that is

not the law now. I cannot find any authority
which supsorts that statement. Wwhather it should
be the law oxr indeed should have bcen the law,
is a mattcer for argument on which views may well
differ. " (See/1972/ 2 ¥.L.R. 1217 at p.1224 D)

Lord Pearson also had somgthing to say:

# Tord Denning M.R.. with the object of ensuring
that compensation will be available for injured
N persons. has sought to extond the liability of a2
> car owncy for negligent driving of his car by
other porsons. becausc the car owner is the
person who has or ought to have a motor insurance
policy.® ibid. p.1227 D - &.

The learned Lew Loxd combtinues:

the owner for & person to drive his car as being
in most cases sufficient to imposc upon the

ovmer liability for that person’s negligent
riving of the cax.” ibid 1227 G -- H.

/ . n gecondly, Loxd Denning treats permission by

put Loré Pearson rejected these “new principles" of Loxd Denning as
innoveaitions. mhe Tinal sentence in the speech of Icxrd Pearson. puts thoc
rejection in thesc vordo:

“ 1t scems to mc that if the proposed
innovations are desirsble. they should be
. ’ introduced not by judicial decision but by
' legislation after suitable investigation and
full concideration of the guestions of policy
involved. " ibid p.1228.

The other throe Law Loxds (Loxd ¥ilberforce: Lord'Cross of Chclsea

and Lord Salmon) uttered sentiments to the samc effect. The majority decision

.

of the Court of fppeal was unanimously reverscd. It seems, with respect.
that on the facts. the cxiticicms lovelled at the roasoning of Lord Denning
are justificd. One of thw trood propcsitions relicd on was this:

¥ the owner of a car can only frece himself

from the liability for the usexr of it by somconc
whom he hes permitted to use it if he has no
intercot or concern in the purposcs for which it

is being used.” (Sec Loxd Cross /197272 W.L.R. 1217

St =, 1230 DL

e
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Evory owner of a car who 1ends it ©o 2 friend for the friend's own
purposec. has #n inmrovnst in the safe xeturn of his vchicle and in the safe

Griving of nis frisnd. SDut this interest and concern could not possibly

a

make the gwmer liabis if his fxricnd should borrow the caxr to attend o wedding

anc while under the influcnce of drink should drive on the return journey

and kv negliligent ariving. cause injury te e pedestrian,

tei

n this case. the following appears
{1} The first dofoendent owns thoe car and is require&

to effect a policy of insurance to cover thixd

party risks when the said car is being driven

by one of its hirors;

~—
b
e

then the car is being driven by a licensed hirer
the First defendant for its own purposcs, would
have . elected to adopt this course as part of its
business arrangement. Tithout a driver there would
be no ﬁse for its fleet of cars. And if the coxs
ave not on the road. the subsiratum of its object
and existence would disappear.
Uhat is the position if a car is used on the puﬁlic road under 2
contractual arrangement with the knowledge and consent of its owncr as part
of its business arrangement? Is the driver then acting on behalf of the owner
or is he acting at lcast. partly on behalf of the ownex and partly on behald
of himself”  In deciding this question is it relevant to congider whether
the first defendent had any intexcst in the hired car being used for the
purpose for which it waos being usced? There is no suggestion that Hoenzy was
using the car in a wiy outside the terms of the zgretment botween himself
and the first defendant. &nd as I have already mentioned, apa#t from the
weekly rental. for every milc registered on thejgpeedometer; the first defenéant
gainad soma financinl bencfit by wnylof its business.

During his final address, Mr.Lillingcn was asked this question by
the Court: . '

. "Is there ony casc whatevér where youikblient would

Le iizbkle fer the nzgligent driving of & hircer after the

cnr hos been handzd over to the hirer?
weeaa/23




is.

A. In no case whatever. The business of the Iirm
'x i to hirc out cars. & motor car is not pex s<
a dangexous chattel.!

I am not sure thet Mr. Hillingen faced sqﬁarely the question which was
-posed, ¥When the hircr takes a car and drives it. the driving'ig o task ox
@uty which the cay rental firm would have?undcrtaken but foxr the sﬁsfem
devised to allow a hirer of at least 25 years of agc and with threc years’®
driving experience to cperate the hired vehicle. And this system. on the
face of it, appears tc be simple and profitable whore corpetent and careful
hirers arc found. There is nothing wrong for a business man to arrangc hir
affairs in such a way so that he escapes the'mightvof trade unionism, the
task of securing and maintaining a work force under his control and genérally_
to make it easicr for him to make what profit he can in his business. Therd.
however. a system is devised whereby 2 lcgal or statutoxyrduty'qg responsi-
bility may be evaded; the tochnicues employed has to be carefully examined to
see whether. in law. any success has been attained.

I am inclined to the view - and I do hold that where a car rental
.firm hires a car to any person by way of business and under an arrangemont
. as the one proved in this case, thc hirer would not be driving merely for
" his own benefit and for his own concein. The driving of the car is of bencfit
. to the fiym renting the car. Aan innocent thiréd party’s claim for damoges 08
2 result of the negligent driving of the MNew York tourist who drove on the
right instead of on the left of the road. should not be defeated by thc
tourist leaving the country within 43 hours of the collision together with
the entering of o defence of the kind which”is before me wnen action is brought
against thc fi;m. Pariizment never intended any such_ﬁbsuggi;gwand injust;ce

in enacting the Motor Vehicles Insurance (Third Party Risks) Act. Under tho
Act somconé must pay & third paxty. compensation for injuries reccived os
a result of ncgligent driving on the road.

I hold that on the ‘Facts as proved and which I have accepted - as
already outlined - the second defandant Henry was the agent of the first

defendant at the timc of the driving and as a rosult, is jointly liable to

the personal representative of the decensed for the damages sustained as a
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Since the objcct of bringing the acticon iz to sccure compensation
=

for the domage suffered by the third party as o rcsult of negligent driving.’
cqnsideration may have to be given to the cuestion whother one or beth of o
defenéanfs should be sued. Thorze ie no nocessity for me to examine in detcil
tpe purgort of section 4(3) of the kot which I have already mentionad. The
wording of the section indicates that the ;:gis’nturc intended to enaoble o
persén who is not ajparty to o metor ins ur‘ncu poclicy and between whom and

the insurcr thore is no privity, to have a right himself to enforce the
indewnity which the policy purports to cover. If this view is coxrwect - and I
am not meking 2 considered ruling - it would make it possible gubjocct to such
lawful exceptions as are available for action to be taken against the insurcx
in so far as it concerns the policy which covered Henxy while he had the car
on hire. &c that cven if the first defondant is not lisble to be sued,_as ie
contended by iir. iillingen, there is a duty on the first Lefcndgnt to nvoducc

f,
the policy between hiﬁéelf and the insurer which coveread the hire when the car

was rented to Henry. And under thce policy as produced. reccurse could be madie

against the insurer by virtue of scction 4£(3) of the Act if chry is unable

to satisfy pcrsonally what judgment is recoverable against hlm.
what now remains iz for me te assess the dameges sustained. The

evidence on this aspect of the casc is not in a very healthy stote. This was

readily conceded by dr. Frankson in his final address.

Assessaent of damages

-

The deceased was 27 yehxs old a2t the datc of his death. He left b
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children Denise and ”atrlch, now agcg 8 and 7 re*pectlvely. Zs a result of o

recent motor cax COlllSlOn Dcnlse suzfcred sgverc 1n]ur1es and has beccm sicizls.
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,Thc pla_ntlff Joycc Ih;tlund is the mether of the geceascd.-.éhe is 63 years cld.
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The aeceased was her eldeqt son and accordlng to hexr, the bes é- n she had.
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From carly. the deceased showed promise. From H@VtILLV Prlmaxy School he

+ Molmwood. he won prizes in

1y

socured catronce to Holmwood Training School.

Athletic prowess. PRunning and swirming werc his hobbics. He was a chnrchman

whe sang in the choiy: drinking and smoking did not appeal to ; hlm. Thc

deceased worked at Sheratcn Hotel and thercaftor he joined Kane's Investigation
el dac

and Sceurity Scrvices as o privaie investigator but with the wde&EHQ to

‘further his studies. , -~
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Contributicn. made by the decaascd
to running of home

s

The deccased lived at the home of his mother in Maverley. IHC naid
water ratec. gave his wmether a weekly sum ci net lese thon (12, pald the
liéht bill every twe wmenths, purchased cocliing gas and "groccricco?® and in
additicn, accowiing to thc mother ~

waAt Christmas time I would got up to ;00.
At August time, I would got a fgood picce' too.*

There is no cvidence of the actual weelily or monthly salary of tho
deceased. The mother could not help the Court in this respect and unfortunatell’
the employer of the deccascd opparently gove her no ageistance in getting
even this bit of evidence to assist her casc.

The two children gf +the deceaced have been living with the pleointifs
‘sincc his death. BRbout three weeks after his deatﬁ, their mother took them
tc their grandmother s house anc they have been there sinco. Only once sincu
the dcceased's dcath has the mothor been seen by the plaintiff.

I find that the mother of the deccased - a healthy looking and agiic
womsn - would have had at least 12 years of suppert frcm hex son from the dzto

of his death. The childrcn Denise and Patrick would have lost at least 14 omul
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13 years support until thoy were in a positicn to help. thomsclves.

The itenm "Funeral expensces of $530.00® waz not chollenged.
T zard $800 as loss of cupocctotion of life. Taking into account the usual
hazards undex the heading “ricissitudes of lifed . I award ae follows under

the Fatal Accldents Act:

Mother $5.760.00
Denise $3,120.00
Potrick $3.350.00
Total award undor fntol Accidents act 312,240.00

Leos Lifo sxpectation 800 {(morged
‘s sharc) -~ Loy Refouma 211 240,00

ndd Puneral oxpenses $230.00 311.970.

mhere will be judgnont against the fivst defendant in the sum cof

Jus

$11,970 with costs to e tomel if net agreed.




