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BINGHAM, J.

On October %, 1987 the plaintiff was riding hils Suzuki 550c.c, Motor
Cycle aloug the main road from Vernamfield to Gravel Hill im Clarendon
proceeding on his way howe., Lfter he had negotiated a corner and o 2 etraight
estimated by him te be about four chains; there was a colliision between the
motoz cycle and a tractor owned and drizen by the defendant.

‘\/ : Lg a result of the collision chic plaintiff suffered gerious inieriag which
regulted in him betog hogspitaiised or the Kingston Public Hospital £ox three
moaths. Following upoﬁ his discharge be was incopacitated tor a forther period
of four months during which time he wue uuible to pureuec his vocation as a
Caretoker i Animal Hugbandry with the 4E Department. The plafiutiff now wolks
with a limp rwesuiting trom a residual disability to the ].eft;. foct which suffered
fracrtures tn the mid-shaft of the left foumur ge well ag to the left tibia apd
fibula. |

Q,' : The wedical evidence of Dr. Young was th.';xc the plaintiff suffered the
follwing injuries:-

(1) A micd-shaft fracture of the left femur.
(2) A fracture of the tibia and fibula cf the left leg.

(3) A4 swelling of the wight lower limb.
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The left leg was treated with below knee plaster which extended to above
konee when the traction was discontinued.

and blood drawn from it.

The right lower 1limb had to be
aspirated by a necedle and a syringe being placed into the area of che

This had to be repeated more than once.
bone cof the left leg.

swelling
Alchiugh the fractures have now hesled there is a deformity of che

main
There is limitaticn cf the flexion of the left kuee.
due to the injury incurred.

The plaintiff is not now able to flex it to the same extent as the right knee

left foot was placed in tractiom.
-

This was caused by the length of time that his
due to ar overlap.in healing at the fracture site,

The one ioch shortening to the left foot is

As a result of these injuries the plaintiff now suffers from a permancnt
partial disability of the range of 15Z to 20%Z of the left lower limb,

the defendant to recover damages.

It was resulting from this collicion and as a consequence of these injuries
that on 20th March, 1988 thc plaintiff launched this claim in negligence against

the statement of claim.

The defendant in his defence has denied the allegations as set wut in
the alternative contributory negligeuce.

He pleaded uegligecce ¢n the plaintiff’s part or im
3 to aver thai:-

In this regard the saterial particulars in the Defence sought at pacagraph

“The plaintiff was negligent‘in that he:-

(1) Attempted Tt negotlate a cormer on

his incorrect sile of the road way.

1)

i1
Liability

(v) Riding at an excessive speed in the
circumstances.
The issucs as identified from the pleadings were:-

(2) Assuming the proof of negligence ¢r contributory negligence on the defendant's
part, the question of damages.
1. The Plaintiff’s Case

This came mainly from the plaintiff and his two witnesses:- Blossom Monning
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and Euton Barclay, the former belng his wife and the latter a longtime friend
and co-worker of Mrs. Manning.

In his account the plaintiff teld of riding his motor cycle along the
Vernumfield main reoad around 5:30p.wm. on the day in question. This road he
described as beiny narrow, being about 14 feer wide, asphalted and winding
with several corsers. It had rained that afternoon and the road was wet. While
travellieg up a gradient at o speed of abcut 15m.p.h. and having mepotiated a
left hand cormer he saw the defendant, whom he kuew before on his tractor
approaching tvom the opposite direction. The tractor had just then negotiated
a corner and wae now approaching om a straipht estimated to be about & chains
between the twr corners. HBe described the tracteor as zig-zagging frow one side
of the raad t- the other as it came downe-grade. This manoeuvre caused him yo
bricg his motor cycle to a stop cleose ¢o the left bark with the bike pogiticned
to meve off as soon as the tractoxr hod passed. The tractor, however, continued
this mrnoewrre and came over to the oppesite side of the road where he was
positicned and! colliided into the motor cycle. The force of this impact caused
him to fall off the wotor cycle. The tractur them ran over the motor cyele.

It then mounted the bank befcre comiog to rest. The plaintiff suffered the
injuries previously described. His motor cycle was extensively damaged.

The two witnesses called in suppoct of the plaintiff's account did not
advance his case to any material exztent. His wife whe sought from her account
to place herself as a passenger on the tractor and whose testimony was ne doubt
intended to support the plaintiff's version as to the manver in which the tractor
was being driven, and how the collision vccurred, was unable up to the time of
the impact t¢ roccgnise the plaintiff as he approached om his motor cycle.

The plaintiff for his part, equally failed to observe his wife whc had described
herself as standing upon the side of the tractor, a position which would no
doubt have made her presence clearly visible to him as he journeyed up the
straight after negotiating the corner.

The other witness Eutom Barclay whe testified to walking with Mrs. Manning

by way of o short—cut to the main road at Gravel Hill when he saw Mrs. Manning
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ruz off towards the road in an effort to obtain a ride on the defendant's
tractor which was then approaching from the Gravel Bill square. He then saw
the tractor come to a stop and Mrs. Masning get on to it before 1t drove off in
the directicn of Vernamfield. He observed nothing unsual in the manner in which
the tractor was being driven that afterncon. Nor was he able tc assist the court
as to the manner in which the collisicn occurred. He was also unable to assist
the court as to whether Mrs. Manning was on the tractor when the collision
occurred.

From their respective accounts one is lead to doubt the presemce of
Mrs. Maonipg on the tractor on the day in question. I would conclude; howeover,
that in all probability both these perscns were in thoe area that afternvon and
upon hearing the impact they went to the scene of the accident after it had taken
place.

(2) The defendant®s case

de related an account of drivipg hids tractor ¢n hig way home abrut Sp.m.
on afterncon in guestion. It had rained earlier that day but lightly. He had
driven through the square at Gravel #ill and was pruceeding towards Vernasfield
when on approaching a corner he was cailed to by a woman who turned cut to be
Mrs. Manning. She requested a ride on the tractor and he refused her request
stating his reason. After driving cff and as he negotiated a corner, when suddenly
and without any warning the plaintiff came around a corner om his motor cycle on
the incorrect side uf the road at a fast rate of speed and collided iato the right
front of the tractor. The force of the impact caused the plaintiff to fall off
the motor cycle over unto the left side of the road as one proceeds towards
Vernamfield. It also resulted in the traoctor getting out of c@ntrwl and pushing
the motor cyele across the road with both vehicles ending up over ¢n the right side
of the road as ome proceeds towards Vernomfield. He then saw the injured plaintiff
draw himself, bualancing un both hands over to the other side of the rcad where the
tractor and the motor cycle had ended up. Shortly after the cellisiom an Alcoa
van camc on the scene and he assisted in placing the plaintiff in the van which
thea drove away. The Police later came on the scene and investiyated the accident.

The defendant sought to explain the position of the wotor cycle in

negotiating the corner as partly due to a protruding tree limb at the corner
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around which the motor cycle has come, which limb extended unto and occupied
about a half of the left side of the road as one proceeds towards Gravel Hill.
This situation appear: somewhat strange in the light of the veiled suppestion
put to the plaintiff that there were scme casha trees on the plaintiff’s side
of the road which cxtended into the road. When the defendant gave evidence,
however, these branches now extended t¢ halfway into the roadway.

(3) Findings of fact and Conclusions

Althouph both the plaintiff and the defendant contend that each was
proceeding at ¢ fast rate of speed, I fiad this to be exagperated having repard
to the nuture of the injuries suifered by the plaintiff apnd the damages to
the motor cycle. Had both or even ome »f these vehicles been travelling ot
an excessive speed I would have expected rhe consequences tc have beewn much
worse for the plaiotiff. I find that the ccollisica was in all probability
caused by the Jefendant's tractor getting out of contyrl as he negotiated the
corner on what was a wet and slippery rrad while travelling dowe the gradient.
This collision im all probability was bLrought about by the defendant®s
applicaticn cof brakes in a desperate attempt to bring the tract.ur under cootrol,
an act which caused the tractur to swerve acriss the rcoad and ioto the motur
cycle which was then az the plaintiff stated staticmary and positiceed in a
manner waiting op the tractor to pass.

What the uatter resulves itself d:wn to is whether a tribunal < f fact
taking into comsideration all the factual circumstances as related by the
parties could conceive of a situatiom in which given the plaintiffs condition
as borne cut by the serlcus injuries he received and the attendani shock which
he experience’ which would have follirwed consequent upon the impact; and that
while experienciny immense pain us a result f his injuries he could have heen
prssessed of the state of mind, apd in the very presence of the defendant and
other onlcokers, have calmly and calculatingly hauled himself in the wmaoner as
related by the defendant across the road from where he had falien to the opposite
side nf the rcad where his wrecked mrtour cycle and the tractcr had come to rest.

1 found this evidence by the defendant t¢ b2 not conly inconceivable but hii:hly
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improbable and testimony which cught to Le rejected.

While I am not unmindful of the forceful submissions of Mr. Davis by which
he contends renders the defendant's account more prcobable I hold these
submissions to be untenable. In so far us his submissions scught to highiight
the medical evidence of Dr. Ycung as supportive of the manner in which the
defendant descriled the ceollisicn as oncerring, when the docter's evidenmce is
weiphed and assessed at its highest it is equivocal supporting as it dces hoth
versions as to how the injuries to the plaintiff could have been caused.

In the final avalysis therefore ~ne is left with two constrasting accounts
of which I am minded to accept the plaintiff’s as being the moie probable. On
the basis of the plaintiff's account no question of contributory negligence

could arise. Judyment 1s therefore entered for the plaintiff on the claim.

<;J) Damages
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I now turn to cousilder the question ¢f damages., This falls ¢o be
congidered under two broad heads of 1. Special domages,; 2. General damages.

The latter head which is at large for my determivaticn rewclves avcund
che area of pain and suffering and luss of amenities. The former has o be
specifically allezed and strictly proven.

Specilal Damages

tiost of the items claiwed under this head were agreed cm during rhe
course of the plaintiff's evidence. These items, that is the claim for travel
costs, cost «f crotches, less of shoes; loss of a palr of pants and louss of a
shirt which were valuecd at $825.00 wers 2ll agreed. The two remaining items as
set vut in the particulars «f special damages and which relate to loss of earn~
ings and the cost of repairs to the motor cycle were act agreed.

The plaintifi’s evidence in proof of the sme claimed in this repard cuce
it emecrged, however, was not challesped in cross examinatiou.

Loss of Barniugs

In the particulars of special damages under this head the plaintiff claimed

a total sum of $6,500, being twenty six weeks calculated at $500 weekly. This

claim was in the nature of a continuing one. As his evidence unfcolded, however,
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he deponed to being out of work for nine munths (39 weeks). His wife's

testimony was to the effect that he was laid up for about seven months (31 weeks).
Exhibit 1 which was a letter from his employers confirmed that he was away from
work for the latter period and this supports the account as given by his wife.
The total sum awarded is therefore in keeping with her account and is $7,750.

The repairs to the motor cycle

The sum claimed in the particulars was §7,000. The unchallenged evidence
of the plaintiff which I accept, proved that the total cost of repairs were
$14,350. 1In this regard the particulars were amended upon an application by
learned counsel for the plaintiff to conform with the plaintiff's testimomy. The
amended sum was rhe amount awarded.

The total sum awarded for special damayes is therefore $22,925.

General Dama;.es

From the medical evidence resulting; from the injuries he received the
plalatiff was luld up in hospital for some three months and after his discharge
he was incapacitated for a further period f four months before he was able to
resume work. Having regard to the serious nature of the injury tc his left leg
which was fractured in two places Dr. Young formed the opinion that the injuries
were very sericus. He further opined that the plaintiff whe now has a one inch
shortening of the left foot has experienced a permanent partial disability of 15%
to 20Z of the left leg. This for somecne who works as a farm manazer for the
4H Clul and is in charge «f cattle and who as a young man 33 years of age, he
could be considered as very fortumate ia the circumstances to be able to retain
his job. Owe cammot say, however, what will be his sitvation further cm ia
life. This uncertaioty calls fur scme measure of compenmsation by way of an
award for a potential loss on the labour market.

It cannt be said that the plaintiff in his present condition can now
perform with the same efficiency as he was able to with twe good lower 1liwbs.

1 hold that the sum of $15,000 supgested by counsel for the plaintiff is a
reasonable amount to be awarded under this head.

As to the area for pain and suffering and loss of amenities I have examined
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the various authorities cited by both counsels. I am minded to follow the

award made in $.C.C.A. 45/37 Kelly v Michael Eenmett unreported Judgment of

the Court of a4ppeal of Jamaica, delivered on 2.3.88. When this award of

375,000 is revised to one in the momey of the day, a veascnable sum under

this head would convert to an amount of $253(,000 and thic is the sum awarded.
In fine judgiment is entered for the plaintiff in the sum of Two Hundred

and Eighty Seven Thousand, Nine Hundred an: Tweuty Five Dollars ($287,925.00)

being:-

1. Special <amages §$ 22,925.00
2. General damages for pain and suffering and loss of

amepities and loss in the labour market. $265,000.00
Costs to be agreed or taxed $287,925.00

Interest awarded on special dawmnges at 3% as from 9.10.87 tc Jate of
judgement and on general damages at 37 as from date of service 29.3.88 to

date of judgment.




