iN THE COURT OF APPEAL

SUPREME COURT CIVIL APPEAL NO 45/87

o '__BEFORE THE HON MR JUSTICE CAREY P (Ag)
THE HON. MR. JUSTICE FORTE, J.A. Sl
THE HON MR JUSTICE DOWNER J A.-,

. BETWEEN f__.'_._MANTECA WAREHOUSE LIM!TED © - DEFENDANT/APPELLANT =

CUUUAND _.*'ANTHONY CHIN»QUE SR :
© ALLAN LOGAN . PLAINTIFFS/RESPONDENTS
”;“,”ADOLPH SiLVERA

' D M. Musrhead Q c., and J. K:rlew, Q o., for Appellan‘i’

'”“_;h Gordon Roblnson for Respondenfs s:V;H;_;:j~.f='

. Ocfober 3, 1988 . .

o OmEY, P tAgD:

ThlS iS an appeal from an order made by Masfer Vanderpump on _"“'

d:f The 8+h of May, 1987 whereby she dlsmissed a Summons flled on behalf of

"1_ The defendanT To vacaTe an order wh;ch she herself had made by defaulf
hh; some ?tme prthous!y In +ha+ defaulT order she dlrec+ed znfer alta Thaf

"?;d? The defence fiied be sTruck ou+ for dlsobedience of The order of +he Courf._;};}}hz

:'ﬁ;f There had been an order for delivery of an affidav:f Of dOCUMENTS aﬂd for
'di; !nspecflon made under The oummons for D;recf:onS.t-:L...._ i
: | : if was argued before us by Mr. Munrhead ?ha? The bases on:L
J”.whlch Th;s Courf could :nTerfere w:?h The order of ?he iearned Masfer was,r:f*7

'"-:5 where ?he CourT was of ?he V|ew Tha+ fhe order made, would resulf ln an’ f;j..“f;




VJTo be Trsed ln order Thef = Isflganf shouid be driven from +he Judgmenf

e_;{JddgmenT enough

r_:nJusrace 17 Thrs defendanf who has a!bexf be!a?ediy and urder cons?ralnf

'”*'ZTo have h:s day in Courf

"Tf'd"aliowed and The order of fhe Masfer se+ as:de,-.

':nJusfice._ Mr._Gordon Robinson dxd no? dissenT from +ha+ vzew of ?he law

. f__whlch ! Thlnk To be righ?

Mr. Gordon Robinson gave a procedurai hasfory of The ma?fers

Peflled in +he acfion Wha+ ?he? hns?ory demons?ra?ed was, fha? ?here was

'~_a greaf deal of delay ln prosecu?ing The defence over: +1me.}‘l+ also showed

”of The Courf made To speed up The +r|ai and, lndeed There were occasions ;;,.
| 57;when The defence was requ:red +o pray for exfens:ons of ?:me whsch :n The :
ﬁ-'ioevenT were granfed buT wnfh sTr:ngenT cond:flons.ﬁ 1 Th;nk I shouid menTion
"e{_eone of These.- l+ required paymenf of !arge sums of money for wafer ra?es f
eil owh|ch was fhe subJec+ of ?he acT;on and we unders?and This morning Thaf

g some $14 OOO OO had been pald ano CourT by The defendanf

Wha? has |mpressed me 1n Thls maTTer, |n favour or 1n?erfering

"";] w:Th The Mas?er S order, ns ThaT no aTTempT has ever been made +o have Tne e'"

"Tffo: defence sfruck ouf whnch lS proof pos:five fha% There :s a eertous issue B

';f;seaf some very good reasons shoutd be shown To ailow +ha? To +ake ptace. ;

R f.- De!ay by lfseif and ThaT hes been demonsfra?ed here lS no? in my

__Speaklng enflrely for myself, |+ wou!d be a man:fesf

'V.ff For myself l would be d:sposed To order Tha? ?he appeai be

mln mv v:ew, sho dld no+

L fsfhe proper exercnse of her dtscre?ion, halance agalns? +he undoubTed delay,

the paymen'i' of $14 ooo oo a5 cosi‘s m‘l’o Cour'i' L

'Ityrfhaf There was a fan[ure on The parf of ?he defendan? ?o comply wn?h orders f”;

”':?;_pald money 1n?o Courf pursuan+ To The clazm as costs should nof be allow d;u:ﬁzx




FORTE, J.A.:

i too would allow +he appeal for the re%sons soeseecihéfi; :
statted. by +hé"1éérné&'PEesidéh%ftAeéihgs SR ER

1 add only The optnion +ha+ where The |ssues ransed by fhe"ﬁn
defendanf in h:s defence is a prlma faCIe valld defence To The acflon,-_ﬁ,z .
+hen carefu! scruflny oughf To be.appiled To +1e exerCIse Of-The.d|s—...“
cretion To sfrlke ouT The acf1on for some procndﬁra] erné.zﬁ i

_ N agree that in Thls case an . IHJUSTICG would oceur ;f The

order was al!owed +o s*fand° ForrThose reasons, as I said-before,;l would

aIso_a]Eew +ﬁé'ébpéa|.

DOWNER, J.A.:

The smpor?anf :ssue fo be Trled‘ln Thls case lS who is To pay
the water rafes The Masfer made an Order whtch would resulT in shu?flng.
out the defendanfs from addUCIng Thezr defence and Mr. Gordon Rob:nson 1n. h
supporf of +ha+ Order by +he Mas+er gave The deTalled accounf of the |
d;lafory +acf1cs of The defendanT Bu? Thls is a C|V|I case and one very:..
lmpor+anT fact which was not mentioned by Mr. Gordon Roblnson for ?he -
respondenfs, was ThaT #he defendanT had pald some $14 GOO oo 1nTo CourT
and this was a very good |ndtca+|on Tha? The defendanf Took 4he case o
serlously and was 1nTeres+ed in The oufcome of +he heartng ohn mern+s

Consequently, | would tnferfere W|+h The MasTer s dlscreTlon on fhe
grounds that it would be a manifest injustice if the defendant were not to
have his day in Court. | therefore concur Thef the Mae+er75 Order should

be set aside.



. CAREY, P. (Ag.):

iT :s ordered Thaf *he defendanT f:ie an affxdavn? of documenfs '

“”';dgrelaflng o The tssues ra:sed in defence and answer To furfher and beffer o
"d.parf;cuiars w;+h:n seven (?) days hereof and :f Is fur?her ordered fhaT
'.o There be 1nspec+ton of documen?s wufhln ‘seven days of The deiavery of the.
'_ ; affadav:T documenfs ' !f is furfher ordered that The case. be resfored to. ;-

'-The Cause L:sf and There Wiil be an Order for speedy frial of ?he ac?lon,_-'

The responden?s are enf;?ied To fhe cos?s of ?hns appeal To B

_f be Taxed if no: agreed



